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BOOK VII. 

Of HOODOOD, or PUNISHMENTS.* 

H OODOOD is the plural of and Hidd in its primitive 

fenfe fignifics obftrudtion ; whence a porter or gatekeeper is 
termed the Hiddad^ or obftruftor, from his office of prohibting people 
from entering. In law it exprefles the corrc£lion appointed and fpc- 
cihed by the law on account of the right of God, and hence the 
cxtenfion of the term Ikidd to retaliation is not approved, fince reta- 
liation is due as a right of man^ and not as a right of God\ and in the 

* Thcfe arc here confined folely to whoredom^ drunkennefs^ and JIandtr, 7'hc punifii- 
ments for thfft^ &c. arc treated of under their proper heads. 

Vol.II. B Ihme 
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2 PUNISHMENTS. 

fame manner, the cxtenfion of it to ^azeer (or diferetionary chaftife- 
ment) is not approved, as ’Tazeer is a fpecies of correftion not fpeci- 
fied or determined by any fixed rules of law, but committed to the 
diferetion of the Kdwe. The original defign in the inftitution of Hidd 
is determent^ that is, warning people from the commiffion of ofFenfive 
ailions : and the abfolution of the perfon punilhed is not the original 
defign of it, as is evident from its being awarded to inf dels m thfr 
fame manner as to Mujfuhnans. 

Chap. I. Of Zinna, or Whoredom *. 

Chap. II. Of the carnal Conjundtion which occafions Punilh- 
ment, and of that which does not occafion it. 

Chap. III. Of Evidence in Adultery and of Retradlion there- 
from. 

Chap. IV. Of HiddShirrub, or the Punilhment for drinking 
Wine. 

Chap. V. Of Hidd-Kaz<f, or the Punilhment for Slander.- 

Chap. VI. Of Tazeer, or Chaltifement. 

C H A P. I. 

Of Zinna, or Whoredom, 

whoi^om^ ^Vhoredom is eftablilhcd before the Kdzee, in two different 
Sed by " modes, — ^by Proof, and by Confejfon ; — ly ^fof, becaule that is a 
demonftration founded on the appearance of fiidts ; — ^and by ctrfejfm, 
becaufe probability is moft in favour of the truth in fuch acknowledge- 
ment, elpecially, where it is to be the occafion of fuffering and 
* Meaning either eduUtry or firnUathm 


fhame 
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«ihame to the perfbn confefling and whoredom lacing an act die 
nature of which mod frequently excludes the poflibility of pojftkc 
proof, it is neceflary that circumflantial evidence be admitted as fuHi- 
cient to edablilh it, left the door of correftion might be Ihut. 

The manner of giving evidence to whoredom is, by four perlbns TociliMiiiiit 
bearing witnefs againft a man and a woman that they have committed four'iutndT.:. 
whoredom* together, becaulc God has commanded in the Koran, laying, 

“ PRODUCE FOUR WITNESSES FROM AMONG YOU AGAINST THEM;” 

and alfo, “ if any person advance a ciiARpE of whoredom 
“ AGAINST others OF CHASTE REPUTE, AND CANNOT PRODUCE 
“ FOUR WITNESSES IN SUPPORT OF HIS ACCUSATION, LET HIM BE 
** PUNISHED WITH EIGHTY STRIPES moreover, the prophet once 
laid to a man who brought before him an accufation againft his own 
wife, “ Bring four men who may bear tejlimony to the truth of your 
“ allegation:" and this degree of proof is allb required, becaule it 
is laudable to conceal and cover infirmity, and the contrary is pro- 
hibited ; and by requiring no fewer than four witnefles to a charge of 
whoredom both thefe ends are obtained. 

When witnefles come forward to bear evidence in a calc of who mnft be 
whoredom, it is neceflary that the Kiizee examine them j)articularly wmin*d m 
concerning the nature of the offence; that is, that he alk of each wit- *0 
nefs rcipcciivcly, “ What is whoredom?** and, in what manner ftanccsofthc 
“ have the parties committed it ?” and where?** and “ at what 
time,** and “ with whom?’* — bccaulc the prophet interrogated 
M&a% as to the manner of the faft, and the nature of the offence : 
and alfo, bccaufc examination in all thele particulars is a neceflary 
caution, fince it is poflible that the witnefles, by the term Zhinay 
may mean fomething not dircdlly amounting to carnal conjuruflion, 

(fuch as feeing and touching^ Zhina being a phrafe occafionally 
applied to thefe alfo : — it is polfible, moreover, that the whoredom may 
have been committed in a foreign country, and therefore tliat it is not 
cognizable ; or it may have been committed at a diflant period, prior to 

B 2 llic 
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the charge, which is therefore inadmiffible ; it may happen too, that • 
ilic fad mn)' have been committed under an erroneous conception of 
the parties w itl» rerped to its legality, fuch as would occafion remiflion 
ot pvmilhment, and fuch as neither the parties themfelves, nor the 
tvidf.ticcs agairift them arc aware of, (as in a cafe where a man has 
connexion with the female (lave of his fon) ; it is therefore requifite 
that the judge examine the evidence minutely with refped to all thefe 
particulars, fince Ibme circumftance may appear, in the courfe of fuch 
inveftigation, fufficient to exempt from punilhment. 

And when the witneffes (hall thus have borne teftimony com- 
pletely, declaring that “ they have feen the parties in the very aB of 
“ carnal conjundion” (deferibing the fame), and the integrity of 
fuch evidence is alfo known to the Ktizee from both an open and a 
fccret purgation, let him then pafs fentence of punijhtnent for whore- 
dom^ according to fuch evidence. The apparent probity of the wit- 
nefles docs not fufficc in the prefent cafe, but it is neceflary that the 
magiftratc afeertain their probity, both by an open and a fecret pur- 
gation, in fuch a manner, that (poflibly) fome circumftance may 
appear fufficient to prevent the punilhment, becaufc the prophet has 
tiiid “ Seek n pretext to prevent pun'tjhment according to your ability''* 
contrary to all other cafes, in which the apparent integrity of 
the witnefles is (according to Haneefd) held fufficient. The 
mode of open and fecret purgation is fully fet forth under the head 
of EviJcnce. 

AIohammed has laid, in the Mab/bot, that the Kdzee may im)- 
prifon the accufed, until he make a purgation of the W'itneffes, bccaufe 
the perfon againft whom the teftimony is given ftands charged with 
whoredom upon the evidence of witnefles; and alfo, becaufe the pro- 
phet once ordered a perfon charged with whoredom to be imprifoned : * 
contrary to a cafe of debty fince a debtor cannot be imprifoned upon 
a charge of debt exhibited againft him by witnefles, until their 

probity 
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probity be fully proved. The nature of this diftiptlion (hall be treated 
of at large in another place. 

The confeflion which eftablilhes whoredom is made by a perfun 
of found mind and mature age acknowledging himfelf (or herfclf) 
guilty of whoredom four times, at four different appearances, in the 
prefcncc of the Kdzee^ he [the Kdzee] declining to receive the confclUon, 
and fending the perfon away the firft, fecond, and third time. I'ho 
maturity and fanity of the perfon confefling are conditions, becaufc 
the declaration of an infant or an idiot is not worthy of any credit, or 
becaufe the acknowledgment of fuch is not fufficient to induce a 
fentcnce of punifhment. The condition of the confeflion being made 
four times at four different appearances is agreeable to our doctors. 
According to Shafeit a linglc confeflion, in a cafe of whoredom, is 
fufiicient, becaufe he confiders the law to be the fame here as in all 
other cafes, the confeflion or acknowledgment of any circumftance 
being the means of difcloling or difeovering that which is fo con- 
fefled or acknowledged ; and a Angle confeflion is fully adequate to 
this purpofe, a repetition being of no manner of ufe, fince the dif- 
clofure or difeovery is not in any degree increafed or amplified by it : 
contrary to plurality of witnefles, as the abundance of witnefles is a 
means of removing all doubt with refpeft to their veracity, and of 
affording fuller fatisfadlion to the mind ; whereas, by the repetition 
of the declaration of a Jingle perfon^ (as in cafe of conjejion,) no fuch 
additional fatisfa£lion is obtained. The arguments of our doftors in 
oppofition to what is here advanced by Shafe'i arc twofold : first, The 
cafe of Mdazy on whom the prophet would not decree any punilh- 
ment until he Ihould have made confeflion of his offence four dif- 
ferent times at four different appearances, where it is to be concluded 
that if a Angle confclAon had fufliced, and it had been proper to 
orOceed to punifhment upon the force of it alone, the prophet would 
not have delayed to infli^ it until the confeflion fhould be four times 
icpeated aS above; — secondly, as in evidence to whoredom four 

witnefles 
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M itncflcs are requifite, fo alfb in the confelHon thereof four repeti- 
tions arc requifite, and for the fame reaibn, namely, that it is laudable 
to conceal infirmity; and this condition of the repetition of confellion 
has a teudcjicy to conceal infirmity. The reafons for eftablilhing four 
appearances ofthe perfon confeffingas a condition are twofold first, 
the tradition of Mdaz^ as already related; — secondly, a plurality of 
co^ejjions is made a condition, and that cannot be obtained without a 
plurality of appearances on the part of the confeflbr, fince one cffe£l of 
an unity of place or appearance is to render the leparatc declaration of 
the fame thing as one declaration ; and hence four confelHons, in a 
ilngle appearance *, amount only to a fingle confeflion ; and as con- 
feffion relates only to the perlbn confejjing^ the unity, or otherwile, 
of his appearance^ is regarded, and not that of the Kdzee's allembly : 
and this appearance is made four feparate times, by th&Kdnee repelling 
the perlbn’s firft confefiion, and laying to him Thou art mad !” 
and luch other words, the perlbn, upon the Kdzee thus repelling his 
confeflion, going forth, fo as to be out of the Ka%ee\ fight, and re- 
turning again, and repeating his confeflion ; — and fo on to the fourth 
time. This is recorded from Aboo Haneefa^ on the authority of the 
conduct of the prophet in the inftance of Mdaz^ whom he thus fent 
out of his fight three diflerent times. 


* The term Majlhy which, for the fake of pei-fpicuity, is in this place tranflated eppear- 
mncfy literally fignihes a feat or plaet »f fitting \ and it may admit of various e>cpianationr, 
according to the circumftancc under which it is applied, or the perfon to whom it relates. 
When it is mentioned as the MajlU of ihe Kazte-^ it means the public affemhly or court of 
that magiRrate : when it appKes folcly to the parties . who come to make any declaration 
bcfoie the .Kazee, it may be rendered the appearance of that party in court. .It allb fre- 
<l\iently refers to a private company^ and fometimes merely to the pejfure of the party (as 
in the cafe of divorce left at the option of the wife.) In fliort, to define the true and 
prccifc application of the term Majlis in the prefent cafe regard muft be had to die Mujil- 
tnan iilages it teing cuftomary for the Kazee to admit people to deliver the fubftance of 
their teftimony in zjititng pofture, and hence every time the party arifes and again refumes 
diis feat maybe rendered a new appearance of that parly in court. 


WiiKn 
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Whbn confeflion Htall have been made in this manner four dif- 
fovnt times, the Kdzee mud then proceed to examine the perfon I'o 
confeding, alking hhn “What is whoredom? — and, “ where^ and 
“ in vohat manner^ and with have you committed this whorc- 

“ dom All which duly oblerved, the perfon confcfllng becomes 
then properly obnoxious to punilhment, as the proof is complete. 
The advantages attending the examination of the confelllng perdin 
have been already explained under the head of witnefles bearing evi- 
dence to whoredom : but it is to be obferved that although it be 
directed there that the Kdzee examine the witnefles with refpeA 
to the time of the perpetration of the faff, yet it is not requifite 
to put a fimilar quedion to a perfon who confejes^ bccaufc that delay 
which would impeach the credibility of a witnefs does not in any re- 
fpeA impugn the credibility of a perfon who makes a voluntary con- 
feflion : fbme, however, have faid that if the Kdzee interrogate fuch a 
perfon with refpedl to the time oi the fad, it is lawful, dnee it is 
podible that il may have been committed during Infancy. 

If the perfon confefling fhould deny the fad, and retrad from 
his confeflion, either before or during the inflidion of punifhmcnt, his 
retradation mud be credited, and he mud forthwith be releafed.— 
Shqfei and Ibn Laiiee have faid that retradation after confetHon is not 
to be credited, but that the punifhment mud be inflidcd,.fincc as it 
has-been already incurred by the confeflion, it cannot be done away 
in confequence of denial ; as in a cafe where whoredom is edablifhed 
againd a perfon upon the tedimony of witnelfes or as in a cafe of re- 
taliation, or of punifhment for dander that is to fay, when retalia- 
tion or punifhment for dander are once edablifhed upon the con- 
feflion of. the odender, they do not drop in confequence of his fubfe* 
quent denial of the fad ; and fb in this cafe llkewife; The argument 
our dodors is that denial ader confeflion is an intimatioH, which 
(like the confeflion) may be either falfe or true ; and there is no 
perfon to difprove fuch denial; and hence, from the inconfidcncy 
8 between 
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PUNISHMENTS. 

4ictwcen the confeffion and the denial, a doubt arifes concerning the 
confeinon ; and punithment drops in confequence of any doubt : 
contrary to intimations which involve the rights of individuals, 
(fuch as retaliation^ and puuifliment for flander,) as the claimant of 
the right, in thofe cafes, is the difprover of the perfon who has 
confefled, when he afterwards- denies, which is not the cafe in any 
matter involving merely a right of the law. 

It is laudable in the KAzee^ or Inidniy before whom confeflion of 
whoredom may be made, to inllru£t the perfon confeffing to deny it, 
by faying to him “ Perhaps you have only kijfed or touched her,” 
becaufe the prophet fpoke fo to Mda&\ — ^and Mohammed, in the 
Mabfooty adds that the judge may alfo examine the confefling perfon 
with refpe£l; to fuch circumftances as, if made to appear, would tend 
to his entire exculpation, fuch as, “ whether the fa£t confefled may 
“ not have been committed in marriage^'* or “ under an erroneous 
“ mifconccption of its legality ?” 


SECTION. 

0/ the Manner f Punijhmentt and the InJli£lion theref. 

When a perfon is fully convi^ed of whoredom, if he be married 
let him undergo the punifliment of Rajm^ that is, lapidation, or 
floning to death, bccaufe the prophet condemned Mda% to be thus 
Aoned to death, who was married ; and he has alfo declared, ** It is 
** unlawful to fpill the blood (f a Mujfulmmy excepting only for three 
** caufesy namely apostacy, whoredom marriage, and mvk~ 
** der” — and in this all the companions likewifo unite. 


It 
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It is neccflary, when a whoremonger is to be ftoned to death, 
that he fhould be carried to Ibme barren place, void of lioules or culti- datio.i. 
vation ; and it is requiiite that the ftoning be executed, — firft by the 
witnefles, and after them by the Inultu or JCWsre, and after thofe 
by the reft of the by-ftanders, becauie it is (6 recorded from Alee^ and 
olio, becauie in the circumftance of the execution being begun by 
the witnefles there is a precaution, iince a pcrlbn may be very bold 
in delivering his evidence againft a criminal, but afterwards, when 
dircifted himlelf to commence the infliftion of that punifhmcnt 
which is a confequence of it, may from compundlion retraft his 
teftimouy; thus caufing the witnefles to begin the punifliment may 
be a means of entirely preventing it. Sbafei has laid that the wit- 
nefles beginning the punifliment is not a requiiite, in a cale of lapiJa-^ 
iion^ any more than in a cale of fiourging. To this our dofturs reply 
that realoning upon a cafe of lapidation from a cafe of 'fceurging is 
fuppofing an analogy lietwccn things which arc eflcntially diflerent, 
becaufe all perfons are not acquainted with the proper method of in- 
fliifting flagellation, and hence, if a witnefs thus ignorant were to 
attempt it, it might prove fatal to the fuftcrer, and he would die 
where death is not his due : contrary to a cale of lapidation^ as that is 
of a deftruftive nature, and what every perlbn is equally capable of 
executing, wherefore if the witnefles flirink back from the commence- 
ment of lapidatioii, the punifliment drops, becauie their rcluftance 
argues their retraftation. In the lame manner punilhmciit is remitted 
when the witnefles happen to die or to difappear, as in this calc 
the condition, namely, the commencement It by the wltnejfes., is . 
defeated. This is when the whoredom is eftablilhed upon the tefti- 
mony of witnefles : but when it is eftablilhed upon the confcinon of the 
oflender, it is then requiiite that the lapidation be executed, lirft by 
the Imam or the Kdzee^ and after them by the reft of the multitude, 
becauie it is lb recorded from Alee ; moreover, the proplict threw n 
iinall ftonc like a bean at Ghamdeea who had confelled whoredom. 

What is faid upon this lubjeft is taken from the Ztlhir-RaivtUri. 

VoL. II. C T/ii: 
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PUNISHMENTS. 

The corpfc of a peribn executed by lapidation for whoredom is 
entitled to the ufiial ablutions, and to all other funeral ceremonies, 
becaufe of the declaration of the prophet with refpeft tO' Mdazy “ Do 
“ l^y the body as ye do by thofe ^ other befteversi*' — and allb, becaulc 
the ollendcr thus put to death is flain in vindication of the laws of 
Ciod, wherefore ablution is not refuled, as in the cafe of one put to 
death by a fentence of retaliation: moreover, the prophet allowed 
the prayers for the dead to Ghamdeea^ after lapidation. 

If the perfon convifted of whoredom be frety but unmarriedy the 
punifhment with refpefik to him is one hundred JlripeSy according to 
what is laid in the KoraUy “ the whore and whoremonger shall 
** YE SCOURGE WITH AN HUNDRED STRIPES;** — for although this text 
be cancelled with refpe£t to married perfons, yet in regard to all other 
than thofe who are married the law muft be executed in conformity to it. 

Observe that the hundred ftripcs inflifted by the decree of the 
magiftrate muft be adminiftered with a rod which has no knots 
upon it ; and that the ftripes muft be applied with moderationy that is 
to fay, neither with feverity, nor yet with too much lenity ; becaufe 
Aleey when he was about to inflift correftion, ufed to fmooth off 
from the rod any knots which might happen to be upon it ; and as 
too much feverity on the one hand tends to deftru^lion, fo on the 
other hand too much lenity is inadequate to the defign of correction. 
And when punilhment is to be inflicted, on any perfon, it is neceflary 
that he be ftripped naked ; that is to fay, that all the clothes be taken 
off, except the girdle becaufe ^/rr directed fo in this matter; and 
alfo, becaufe the punilhment is in this way adminiftered with the 
greateft effect : but as the removal of the girdle from the body would 
expofe nakednefs, it is therefore to be left. 

It is rcquifitc that the hundred ftripes be given, “not all upon 
8 the 
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the fame part or member * of the perfon upon whom punifliment is g'v«> »» 
inflicted, but upon diflerent parts, as it might otherwile be attended o»el^y. ” 
with danger to life ; and none of the (tripes muft be indited on, the 
face^ the head^ or the prhitiesy becaufe the prophet once laid to an 
«xecutioner, “ In injiilling the puntjhtnent take care not to Jlrike the 
** FACE, HEAD, or PRIVITIES and alfo, bccaufe the firll 
of thofe is the feat of exprellion and like\^'ifc of beauty ; and the 
lecond is the central feat of the Icufes ; and the third is a part which 
cannot be wounded without danger to life ; and it is to be apprehended 
that in the flrlt and fecond inltance the appearance and the faculties 
might fullain material injury, and the injuring of thofe is a fpccies of 
deflrudlion to the mail'; and that in the lall life might be endangered : 
it is unlawful therefore to llrike on any of thofe parts, the deflgn of 
Corredlion being atnentbtunt and not deJlruHion. ^oo Toofef has faid 
that one or two Urokes may be given on the head, as Aboo Bihr 
once faid to an executioner, “ Strike on the heady becaufe there the 
“ devil rides''' in reply to this, however, we remark thzt Aboo Bihr 
gave this direftion with refpeft to an infldel alien, who had been ufed 
to feduce believers from the faith, and whole life of courfe had been 
forfeited. 

When a man is to be Icourged for whoredom he is to receive his Scour^’na 
punifliment in a Handing pofture, becaufe has faid, " Correklion fliaedupo"'* 
“ is to be injured upon men ftatuhngy and upon women Jitting'f and 
allb, becaule the proper infli&ion of punilhment depends upon it’s woman////n^. 
being open and pubUcky which is bell efle^cd by its being received in a 
Handing poHure; but yet as a woman is nakednelsf, in thus admini- 
Hering the correction to her there might be an apprehendon of the 
expofure of nakednefs. It is to be oblerved that in adminiHering pu* 

* In the original, Azsty a limb, wfakb wohM make this fpccies of corredion more 
properly to apply to the hafiinadt, 

t ** Awmen is suhdnrfsi** that is to lay, every part of owoman’s perfon is equally 
indecent to be ieen. 

C a 
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nifhmcnt it muft not be infli£ted in the way of Mrd*. Concerning 
the meaning of the term there arc various opinions: — fome fay 
that it fignifies laying a perfon on his face upon the ground, and 
ftrctching out his limbs; — fome, that it fignifies the executioner 
drawing the rod over his own head; others, that it fignifies the exe- 
cutioner drawing back the rod, after giving the blow ; but the correc- 
tion mufl not be inffi^ted in the way of M/</, according to any of thefe 
acceptations, as it is more than what is due. 

A/«wtore- If the perfoii convided of whoredom be a flave^ male or female, 
the punifhment of fuch is fifty ftripes, becaufe the Almighty has 
faid [in the Koran\ fpeaking of female ftaves “ they shall be 
“ SUBJECT TO HALF THE PUNISHMENT OF FREE MARRIED 

“ PEOPLE;”— and the term Jlave in the text extends to males as well 
as to females. Moreover, as bondage occafTons the participation of 
only half the blejfmgs of life, it alfo occafTons the fuffering of only 
half the puniJhmentSy becaufe an offence increafes in magnitude in 
proportion to the magnitude of bteflings undier the enjoyment of which 
it is committed. 

h woman is The punifhment of whoredom is the fame with refped to both fexes,, 
^ texts which occur in the i'acred writings upon this fubjcfl 

extend equally to both ; but yet a wonian is not to be flripped, neither 
is her veil to be taken off, but only her ro^r, or other outward gar- 
ment, as the removal of any other part of her drefs would be odenfive 
to modefty ; but as the robe or outward garment would prevent the 
efFe£t of the corredtion, and the removal of fuch is not indecent, ihe 
is to be flripped of thefe. 

A WOMAN is to- receive her punUhmeht in a fitting pofture, accord- 
ing to the diredtion of Alee before recited, and aifo, becaufe in this, a 
regard is fhewn to decency, which it is incumbent to preforye; and 
* Litenltjr Itngtb', it admits of various applications. 
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for the fame rcafon, where a woman is to be ftoned, a hole or exca> 
vation fhould be dug to receive her, as deep as her waift, becaule 
the prophet ordered I'uch a hole to be dug for Gbantdeea before-mca- 
tioned, and Alee alio ordered a hole to be dug for Shtordba Hamdeeinee: 
it is however immaterial whether a hole be dug or not, becaufe the 
prophet did-not iflue any particular ordinance refpciiiting this ; and 
the nakednefs of a woman is fuiiiciently covered by her garments; but 
yet it is laudable to dig a hole for her, as decency is thus mofl effec- 
tually prelerved. There is no manner of neceffity to dig a hole for a 
mani becaufe the prophet did not io, in the cafe of Miia%. And oh- 
ferve it is not lawful to bind a perfon in order to execute punifhment 
upon him in this cafe, unlefs it appear that it cannot otherwiie be 
iniiiflcd. 

A MASTER cannot infli^l corre£lioif upon his male or female (lave sIuvm can- 
ffor whoredom] but by permiflion of the Kdzee. — Shefei has (aid that "“died* jo?* 
it belongs to a mafter to inili£t correftion upon his (lave, in this as well ^'u c 

as in any other cafe, becaufe a mau*s authority over his (laves is gene~ riiy- 
ral and abfolutCy even preferably to that of the Kdvee, as a mafter is 
empowered to perform ails with rcfpeil to his (laves in which the 
Kdzee is not empowered ; this, therefore, is the fame as Tazeer^ or 
diferetionary correilion ; that is to fay, the mafter is at liberty to in- 
fiiil dated punifhment for whoredom upon his (laves in the lame 
manner as diferetionary correilion. The arguments of our doilors 
are twofold ; — first, the prophet has declared that there are four 
things committed to magiftrates, and that one of thole is Hlddy or 
dated punifhment, which is here treated of;-— secondly, Hiddf or 
dated punifliment, is a right of Goo, as the ^(tgn of it is to purify 
the world from (in ; and as it is a right of God, hence it cannot be 
done away by the a£l of any individual, wherefore this right is to be 
exacted by the prince, as the deputy of the law, or by the Kdzee, as 
the deputy of the prince : contrary to TWrr, or dUcretionary cof- 

redion. 
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re£tlon, bccaufe that is a right of the individual, whence it is that, 
infants arc fubje^l to STas^rr, although they be not liable to Htdd. 


Definition of 
t'^e fiatc of 
marriage 
which Tub- 
jcdls an adul- 
terer to lapi* 
dation. 


The ftatc of marriage ncceflary to induce lapidation, requires that 
the whoremonger be of found underftanding and mature age, and a 
Muffulmant free, and w'ho has confummated in a lawful marriage 
with a woman at a time when (he alio is fane, free, adult, and a Muf- 
Jl'ma. This is the definition of Haiieefa and Aboo Toofef. Accord- 
ing to Mohammed and Shafe'i the ftate of marriage in quellion requires 
fimply that the whoremonger be free, and a Mujfulnian, and one 
who has confummated in a lawful marriage with a woman of the 
fame defeription. It is to be confidered, however, that fanity of in- 
telleifl and maturity of age arc conditional to the receiving of puniih- 
ment, fince without thefe men are incapable of reading or undcr- 
(landing the ordinances of the law : and the other requilites, befidcs 
thefe two, are made conditions in order that the fin may appear in its 
greatefi magnitude, from the confideration of the magnitude of thole 
bleifings under which it is committed, as ingratitude for the blefifings 
of Providence is greateft, and moft atrocious, when thofe bleifings are 
enjoyed in the higheft degree; now the. particulars aforefaid, namely, 
the Mujfuhmn faith, and freedom, and the enjoyment of a woman 
in a lawful marriage, are among the greatell bleifings of life, where- 
fore lapidation on account of whoredom is ordained in cales where all 
thefe circumllances exift ; and hence lapidation is enjoined when thelc 
conditions exift : contrary to the fuperiority derived from the other 
gifts of nature or of fortune, fuch as family, learning, capacity, beauty, 
and wealth, which are not conditions, becaufe the law has no regard 
to thole circumftances, ||nd allb, becaule thole which have been ftated 
arc alone fufticient to conftitute the magnitude of the fin of whore- 
dom, fo as to fubje£t the offender to lapidation, fince, by virtue of 
freedom a man is enabled to contraft himlUf in a lawful marriage, 
and by virtue of a lawful marriage be is enabled lawfully to indulge 
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his carnal appetite, and by ' fuch indulgence to allay his palHuns ; and 
by virtue of being a Mujfulmant he is enabled to noarry a Mujflima^ 
which fixes and confirms the belief of the prohibition of whoredom to 
him ; all thefe things, therefore, particularly forbid and inhibit a man 
from the commiflion of whoredom ; and a fin is great in proportion 
to the force of the inhibitions under which it is committed. — The 
feft of Shafe'i differ from our dolors with refpedt to that part of the 
propofition which aflerts that the profeffion of the Mujfulman faitli 
is a requifite condition : and there is alfo a record from' Aboo I'oofuf to 
the fame effed. Their argument is, that in the time of the prophet 
a yew committed whoredom with a Jewefs^ and the prophet ordered 
them both to be floned : — but to this our do£tors reply that the pro- 
phet palled that fehtence in conformity to the T’mureety or yewijh 
law, which has fince been fuperfeded by the Mujfuiman la^v ; and 
the declaration of the prophet, “ IVhofoever is not a true believer 
** Jhall not be regarded as married* y' is a confirmation of this. The 
confummation now mentioned as a condition is underflood in the 
conjunction having taken place fb far as to require the preferibed ab- 
lutions ; and as it is a condition efiential to fuch a marriage as induces 
lapidation, that the woman^ at the time of confummation, be of the 
fame defeription with the «m«, in the points of fanity, maturity ^free- 
dom, and profeffion of the faithy it follows that if a man were to con- 
fummate with a wife who is an idioty an infanty a Jlavey or an injidely 
he is not confidered as married in this fenfe, fince on account of thefe 
circumflances the advantages of the matrimonial enjoyment are in- 
complete ; becaufe a man has a natural averfion to confummate with 
a lunatici woman ; and he can have but little gratification with one 
under age, where defire is not reciprocal ; affd in the fame manner, 
he has not a flrong defire to confummate with a ^avcy as in that cafe 
his children are Jlave~bttm ; and fb alfo, the enjoyment of a wife who is 
an infidel affiards the lefs fatisfaCtion, becaufe of the difierence of reli- 

* /krab. Malden } diat is, married, under the circumftances requifite to induce lapidation. 
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fprel to a w9- 
titan) fcourg^ 
ing and 

Mijhmtmt, 


glous principles ; in all thele cafes, therefore, the advantage of the 
carnal enjoyment is defective, whence the hufband of fuch woman 
does not, by confummation, become a Makfan^ or married man, in 
that lenfe which induces lapidation.— And the rule is the fame where 
the hufband is an idiot, an infant, a Jlave, or an infidel, and his wife 
fane, adult, and a Mujfliiua. — Aboo Toofafhz& faid that where the wife 
is an infidel, her hufband, being a Mnjfuhnan, by confummating his 
marriage with her, becomes as a married man ; but in reply to this, 
bcfides what has been above advanced, it is to be remarked that the 
propliet has declared, “ A Mussulman is not rendered a married man 
“ by connexion voith a Christian, nor is a freeman rendered mar~ 
“ ried by connexion with a wife who is a slave ; nor a slave by con- 
“ nexion with a w 'fe wlso is free.” 

It is not lawful to unite the punifhments of ftming and fcourging 
in the fame perfbn, becaufe the prophet has left no precedent of the 
kind; and allb, becaufe if they were to be united, the fcourging 
would be ufelefs, fince the defign of correflion is a warning from 
vice, and this warning is efFefled by lapidation in refpeft only to 
others than theperfon lb punifhed; for a warning cannot be cfFe^lcd, 
with refpeft to the perfon punifhed, after his deflruflion. 

If a woman guilty of whoredom be of mature age, in her punifh- 
ment fcourging and banijhment cannot be united. According to Shefei 
thefc two may be united with rcfpcfl to her by way of puniftment, — ■ 
that is banifhment may alfo be included in her punifhment, — becaufe 
the prophet has declarj|d ^ a man, being unsnarried, commit wbore- 
“ dom with a woman who is tf age, the punijhment ef fstch is one bun- 
** dred Jlripes ; and he Jhall be excluded from the city for the fpace tf 
“ one year, as by his banijhment the door is fhut againft whoredom, be- 
** caufe in an unfettkd fituation a man meets with few female compa- 
**• nions to tesupt him to comstut it.** ,Thc arguments of our doflors are 
twofold; — FIRST, Con has declared “ the whore and tub 
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WHOREMONCE& SHALL YE 8COHROE WITH AN ttUNMlT*n 
“ STKiPEs,*’ from which it is evident that the foie punifhment ol 
fuch is one hundred ftripcs, for if it were more, it would be there 
mentioned, and one hundred ftripcs alone would not have been de- 
clared fufficient: — secondly, her bamlhment is opening the way to 
the further coiximi(fioa of her crime, becaufe people are under lefs re- 
ilraint when removed from the eye of ^heir friends and relations, as 
thofe are the pcrfbns whole cenfuresthey arc moft in dread of: more- 
over, in an unfettled fituation, and among ftrangers, the ncceffaries 
of life are with difficulty procured, whence fhe might be induced vo- 
luntarily to proftitiite herfelf for a fupply, which of all kinds of whore- 
dom is the moft abominable ; and the laying of Alee that “ Banilh- 
ment is a means of feduilion,*’ is founded on this fccond rcalbn. — 

As to the laying of the prophet quoted by SbafH^ it is fuperfeded, as 
W'ell as the remainder of that faying, If a Siyeeb (meaning a man 
who has confummated a marriage) afterwards coentnit adultery with 
a SiyE.^^A^'their punijhnient is cne hundred Jiripes and lapidation 
the way in which this is fuperfeded is explained in its proper place. 

Ill fhort, baiiifhment, wkh rcfpe£l to a l6ofe woman, in the way of 
puniflment^ is not lawful: but yet if the magiftratc Ihould find it ad- 
vifeable, he may banilh her for the (pace of one year ^ or lefs, but this 
banifhment is in the way of Tmeer or diferetionary corredion^ as 
banifhment may in fbme cafes operate as a warnings wherefore it is 
committed to the Kduee or the Imdtn ; and what is recorded concern- 
ing the companions, of their having banijhed people, is to be regarded 
in the way of fazeer* 

If a fick perfon, being one whofe proper punifhment is lapidation^ The exccu- 
commit whoredom, he is to be ftoned, becauf^his deftruilion is due, 
and is therefore not to be fuf^nded oii account of his illnefs; but if pended on ac- 
he be one whofe punifhment is jeeurging^ the execution of it muft be 
•deferred 'Until his recovery, left life fhould be endangered, for the fame 
reafbn as the limb of a fick thief is not cut off until he be in a proper 
liabit of body to endure the amputation without rifk of life. 

You. IL P 
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If a pregnant woman commit whoredom, and her punifhment be 
lapidatioHj the execution mud be delayed until her delivery,, for if Ihe 
were to be Honed whiUl pregnant, the child would be deftroyed in her 
womb, and its blood is not to be taken i and if her punishment be 
fcourgingt the execution muft be deferred until She Shall: have re> 
covered from her labour, as that is a fpecies of licknefs, wherefore a 
delay muft be made until- her health be perfectly reftored : contrary; 
to a cafe of fioning^ where the puiiiShmeot need not be delayed until a 
perfedt recovery. Since the delay in this cafe is only with a view to 
the prcfervation of the child in her womb, which is feparated from, 
her upon the inSlant of its birth. It is recorded from Haneefa that in 
Jioning alfo the execution muSi be delayed \mtil the child b^ome in- 
depended of her care, in cafe there Should be no other perSbn to foSler 
it in her Head, becaufe by. this delay the child is preferved from de* 
Hrudtion-; and it is moreover related that when Gbamdeea^ after her 
delivery, came before the prophet, that he might execute punishment 
upon her, he Said to her ** Go and remain until fuch time as your child 
“ is independent of you " — ^And observe, — If a pregnant woman be 
eonvidled of whoredom upon evidence She. muH be confined in priSbn 
until She be delivered, leH She Should abfdbnd ; contrary to a cafe 
where a pregnant woman is convidted upon her own confeSIion ; for 
in this cafe Ihe is not to be confined, as her denial after confisHion muSI 
be credited, (for which reaSbn punishment is remitted in cafe of hex 
denial,)wherefore to imprifou. her would be uSeleSk 


CHAP. II. 

Of the Carnal ConJunSlicn which occafions Punijhmtnt, 
and of that which does n«t occafion it. 

The carnal conjundtion whidh occasions punishment is Zinna^ os 
whoredom I and this, both in its primitive finSe,. and alSb in its legal 

acceptation^ 
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acceptation, figniiies the carnal conjun^ion of a man widi a \vomai\ 
who is not his property, either by right of marriage or of bondage, 
and in whom he has no erroneous property, becaulc ZiHna is the de- 
nomination of an unleewful conjunSi 'ton of the foxes^ and this illegality is 
univerfally underllood where inch conjun^ion takes place devoid of 
proprety, either aflual or erroneoujly fupp^ed. What is here laid is 
the delinitiuu of whoredom with refpedt to a as to the whore- 

dom of a wotnaut it fimply ligniHes lier admitting the matt to commit 
the fa£t. 

t ^ ^ .»# 

Error in carnal conjutn^ion is of two kinds,— the Jirft^ 
error in relpe£l to the <n7, which is termed Shoobba-ljhtibdh^ or error 
^ mijconception i the fecostd^ error in refpeft to the fubje^^ which 
is termed Shoobha-Hookmee^ [error by cfFed,] or Sbaba~Milk [errone- 
ous propriety.] — Thefirft of thefediftin£lionsof error is not ellablilhed, 
nor underftood, but with refpedt to a man who millakes an illegal 
carnal conjunction for legal., becaufe yhtibih lignihes the man having 
carnal intercourfe with a woman, under the luppofition of the fame 
being lawful to him, in Confetjuence of his fuppofing fomething other 
than that which is necefl&ry to conftitute legality as affording an ar- 
gument of fuch legality ; it is therefore neceflary that this miltake 
fhould have operated in his mind in order to eltablilh IJhtibdh, or mif- 
conception ; and hence this ipecies of error is not underAood, except 
in the cafe of a perlbn who is under fuch mifapprehenfion. — The 
fecond fpecies of error is ellablUhed, where the argument of the lega- 
lity of carnal conjun^ion exifts in itlelf, but yet practice cannot take 
place upon it, becauie of ibme oUlacle ; and this does not depend, 
upon the apprehenlion or belief of the perfon who commits the un- 
lawful a^ ; whence this fpccies of error is r^^rded in relpeCt to all 
tnen, that is to (ay, men who lb conceive, and allb thole who do 
not.— And puniihment drops in confequence of the exiltence of either 
<of theie two (pecies of error, on account of a well-known tradition. 

Da In 
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p«twit*ge^ I* fn a cafe of error of the fecond ipecies, the parentage of the chil^ 
anreofcrror is eflabliflied in the man who has had fuch. connexion, if he claim 
to fuch child ; but in a cafe of error of the firjl ipecies, the parentage of 

but not in a the child is not to be eftablilhed in the man, notwithftanding his- 
witiirefpeftw claim, — becaufc^ in a cafe where the error is of the fpecies the 
** aft of generation is pofitive whoredom^ although puniihment be not in- 

curred, on account of a circumftance which has reference to the man 
committing fuch aft, (namely, that of the illegality of the aft being 
mifconceived by him, according to his apprehenlion of it ;) but the 
aft of generation, in- a cafe of error of xhc fecond fpecies, is not pofitive 
•whoredom. 

Error in rei^ft to the aSi exifts in eight feveral fituations;. 
namely, with — 

I. the female flave of a man’s mother \—- 

II. the female flave of his father ; — 

III. the female flave of his •wfe ; — 

IV. a wife repudiated by three divorces, who is in her ESt \ — 

V. . a. wife completely divorced for a compenfetion, and in her 

JE<//V ; 

VI. an AmrlVaUdy who is in het Edit 2&tT emandpation with 

refjieft to her mailer; 

VII. the female flave of a mailer, with relpeft to his male flave ; 

VIII. a female flave, delivered as a pledge, with relpeft to the 

receiver of fuch pledge, (according to the ^voi^et-Sn^ 
heeh in tnliting of puniihment ;)•— and it is to be obferved,. 
that a borroaver^ in this point. Hands in the fame pre- 
dicament with the receiver ^ a plee^e 

and there i« — and in all thofe lituations the perlbn who has carnal conjunftion 
nu yiiiuiii- incur puniihment, provided he declare—** I conceived that 

“ this 
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** this woman was lawful to me — but if he thould acknowledge his 
conlcioufuefs that the woman was unlawful to him, he incurs 
punifliment. 

Error in refpeA to the fubjeSl exiils in fix fituations i namely,, 
with — 

I. the female flave of a man's ion ; 

II. a wife completely repudiated by an implied div'orce ; 

III. a female flave fold, with reipe£l to the feller, before the 

delivery of her to the purchafer \ 

IV. a female flave Mam/mrat — (that is, a flave flipulated to be 

given in dower to a wife,)— -with refpedt to thehulband, 

before feizin of her being made by the wife ; 

V. a female flave held in partucr/hip, with relpetSl to any of 

the partners ; 

VI. a female flave delivered in pledge, with refpeft to the re- 

ceiver of fuch pledge, according to the Book of I’awnagc ; 

-—and in all thofe fituations a perfijn who has carnal connexicjii d(x-s 
not incur punifliment, even, though he fliould confefs his conlbioul- 
nefs of fuch woman being unlawful to him. 

♦ 

According to Haneefa, a contraA of marriage is a fufftclcnt 
ground of error, although the illegality of fuch marriage be univer- 
^ly allowed, and the man entering into fuch contraft be Icnfible of 
this illegality. With our other dolors, on the contrary, a contratfl; 
of marriage is not admitted as a legal ground , of error, if the man he 
fenfible of the illegality.— The effb^l of this difierence of opinion ap- 
pears in a cafe where a man marries a ivoman related to him within 
the prohibited degrees, — as (Hall be hereafter explained. 

■ If a man pronounce three divorces upon his wife, and afterwards 
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have carnal connexion with her during her and acknowledge 
his confeioufnefs of her being unlawfnl to him, punilhtnent is in- 
, curred, becaufe here pofleifiqn by marriage, which legalizes genera- 
tion, has been totally annihilated, and hence there can be no error, as 
die text in the Koran •flicws that legality is. deftroyed in this cafe j and 
all the do£lors coincide in this opinion. But if he were to declare 
that “ he conceived, or fuppofed, Ihc was ftill lawful to, him,” pu- 
niflimentis not incurred, biccaufe his apprehenfion 'is to be regarded, 
finccthe cfFcfts of marriage ftill remain, with relpfedl to'the eftablifli- 
ment of the parentage of children, and the matritnonial reftraint, and 
alimony ; (for if the woman (hould bear a child, at any period within 
two years from the date of divorce, the parentage of fuch child 
is cftabliftied in the hulband, and flic remains under the reftraint 
to which (he is fubje£lin marriage, and her alimony allb remains in- 
cumbent upon her hulband ;) his apprehenfion, as above pleaded, is 
therefore of force to prevent puniftiment, on account of error by m[f- 
conception. And an jim-JValid, after manumiftton, and a woman in 
9 ftate of repudiation by Khoola, or one divorced for a compenfirtion, 
(who are in their Edti,) ftand in the fame predicament with a 
woman repudiated by three divorces, as their illegality is univerfally 
admitted, and certain efforts of marriage continue during their Ei&t, 
as well as in the cafe of a wife under three divorces. 

• ’* 

a man divorce his wife by implication, laying, “ You are 
“ divefied," or “ you are at your own difpofal," and fhc chufe 
divorce, — and he afterwards have carnal knowledge of her within the 
term of her Edit, and fhould acknowledge that he knows her to be 
unlawful to him, yet punifhment is not incurred ; becaufe concerning 
this cafe there is a difihrence among the companions ; for Omar holds 
that the forms above-mentioned are efiedive of only a ftngle divorce 
reverfible ; and the fame in all expreifiotis of divorce by implication : 
he alfo holds the rule to be the Isune, where the hulband intends three 
■divorces^ as he maintains that he^re likewifo a fingle divorce reverfible 

only 
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oflly takes place, and that the intention of three divorces is not re> 
garded. 

Punishment is not incurred by a- man having carnal connexion 
with the female Have of his fon., or of his grandfon^ although he Ihould 
acknowledge his confcioufnefs of fuch female Have being unlawful tO' 
him, for in this caie the error is by effe&^ hnce it proceeds from an 
argument founded upon the words of the prophet, who faid to one 
with whom he was converting, “ Thou and thine are thy fa- 
** ther’s and the gran^atber is fubjciSt to the fame rule with 
\h.t f other ^ as he is alto a parents The parentage allb of the child be- 
gotten in fuch carnal conjunction is eftablilhed in the father aforefaid, 
who remains refpoufible to his Ken for the value of the female (lave. 

If a pertbn have carnal connexion with the female Have of his 
father^ or his mother^ or his and plead his conception- that fuch- 
Have was lawful tohim^he does not incur punilhment ; neither is his 
accufer liable to punilhment :~(but if he Ihould acknowledge his 
confcioufnefs of the illegality, punilhment is to be inflicted upon him, 
•—and the fame rule obtains where a. Have has connexion with the 
bondmaid of his mailer ,*>) becaule between thefe there is a commu- 
nity of interells in the acquilitioa of profit ; and hence the man who- 
commits the a£t may in thofe cafes have conceived, with refpeCt to 
the enjeymenty that this- fpecies of ufufruCt is allb lawful to him, — 
wherefore error by mifeoneeption is applicable to him ; but never- 
thelels this is adual whoredoniy for which realbn punilhment is not 
incurred by the accufer. The law is the fame, (according to thcZ«- 
bir Rantdyett')' if the fennale Have, in either of thefe cafes, were to 
plead her fuppofing that the a^ was lawful, without any fuch plea 
on the part of the man, — becaufe the carnal conjunction of a man 
and a woman being one a£it it follows that a plea of luppofed legality, 
made by either party, eltablilhes rrrer with refpeCl to Ifptb', and 
hence the. punilhment of both.is abrogated. 
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PUNISHMENTS. 

If a man have carnal connexion with the bondmaid of his 
hrolber^ or of his uKc/^t he incurs punilhment, although he Ihould 
plead that he had conceived her to be lawful to him, becaufe between 
I'uch relations no community of intcreft exifts. And the law is the 
liinie witli refpe£l to the female flaves of all other relations within the 
proliibitcd degrees, excepting thole who are related to the man within 
the parental degree, (I’uch as his father or his 7««,) becaufe be- 
tween him and thole prohibited relations no community of interefl; 
ex ills. 


If a man engage in a contrad: of marriage with a woman, and 
another woman be fent to him *, the female relations declaring her 
to l)c the woman married to him by fuch contra^, and he have carnal 
communication with that woman, he doss not incur any punilhment ; 
but yet he mull pay the woman her dower, becaufe Alee once palled 
a decree to thiseire<5t; — and he allb fubjoined, in his decree, that 
the woman Ihould obferve an Edit'. — ^moreover, the man has pro- 
ceeded upon apparent. prof, namely, the information of the woman’s 
female relations, with rcfpedl to the fubje£l of his error, lince men 
can have no perlbnal knowledge of or acquaintance with (heir wives 
prior to the matrimonial enga|;ement ; and iiencc the. man in this 
cafe is the lame as a perlbn ading under a deception. And the 
acculer of this perlbn does not incur the punilhment of Hander, 
becaule pofl[einon by marrie^e, requ^e to legalize generation, 
is in no relped ellablilhed. There is ah opinion recorded from 
Aboo Toofef, that the accu&r is liable to punilhment, becaufe the 
.carnal conjunjftion is to appearance legal, with relpedl to the nu^ 
according to the infonoation of the wtunan’s female relations, and of 
courfe his acculer Wcoinea liable to punilhment, as a decree mull be 
founded upon what is appearent. 

* It is almoft unnecelGuy to mmurk dMt, from frie nature of the Mnpulnum cuftoms, a 
man can never be Tuppofed to have ften hit wife until after marriage,— the woman being 
utterly excluded from the fight of her rdMiens wfrMridv prtbtbkiddigrttu 

If 
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If a man hare carnal connexion with a woman whom he finds in 
his own bed, punifhment is incurred by him, bccaulc there can be no 
error where he pafles any length of time in the company of his wife, 
and thence his apprehenfion of this w'oman being his wife, from the 
circumftance of his finding her in bed, is not regarded, fo as to pre- 
vent punifhment : — the realbn of this is that I'omctimes a relation 
of the wife, refiding in the houfe with her, may fleep upon her bed. 
And the law is the fame where the man is Sllntfj becaufc it is always 
in his power to afk and difeover who the woman is ; and Ire may 
alfo difeover this by the found of her voice. Hut yet if he invite tiu* 
woman to the aft, and fhe confent, fignifying that t‘ fhe is his 
“ wife,’*— and he copulate with her, in this cafe he does not incur 
punifhment, as he is deceived by the woman’s declaration and be- 
haviour. 

If a man marry a woman whom it is not lawful for hini to 
marry, and afterwards have carnal connexion with her, he docs not 
incur punifhment, according to ; but if he be at the time 

aware of illegality, he is to be correfted by a Taaerr, or Hfcretumary 
correftion. The two difciples and have faid that he is liable 

to punifhment, when he marries the woman, being awaqe of the 
illegality, becaufe, as the contraft has not been executed in regard to 
its proper fubjeft,. it il of courfe void ; for here the woman is not a 
proper fubjeft of marr&ge, becaufe the proper fubjeft of marriage, or 
of any other deed, is a thing which is a proper fubjeft of the effeits 
of fuch deed ; now one of the efiefts of marri^e is the legalizing of 
generation ; but as the woman is among thofe who are prohibited to 
the man, the contraft of marriage with her is Conlequcntly nugatory, 
in the flime manner as a contraft of marriage between Man and man. 
The argument of Haneefa is that the contraft has taken place in regard 
to its proper fubjeft, as the woman is a proper fubjeft of marriage, l)e- 
caufe the proper fubjeft of any deed is a thing which admits of the 
ends intended being obtained from it ; now the end of marriage is 
Voi.II. E the 
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the procreation of children, and to this every daughter of Adam is 
competent ; the cafe therefore admits of the contra^ being engaged 
in with refpc£t to all its effedis, and of all its eifeds being obtained 
from it ; but on account of the prohibition in the facred text, the 
legalization of generation is not obtained ; and fuch being the cafe 
error is occafiotied, as error is a thing which is the appearance of a 
proof, and not the fubjlance of one ; and as, in the prelent cale, the 
man has perpetrated an offence for which the Jiated punifhment, or 
Hiddt is not appointed, 1‘auery or diferetionary correction, mufl be 
inflicted. 


Afts of lafci- 
vitmfnefs arc 
to b'.: corred- 
ed by Ta%ttr\ 


Ip a man commit any aCt of lalcivioufnefs with a Arange woman 
fuch as l‘akhfee%*y he is to be corrected by 'Tazeer^ lince fuch aCts 
are illegal and fortadden by the word of God : but a ftated puni^ment 
is not appointed for them ; *fazeer muft therefore be inflicted upon 
that perfon. 


and fo like- If a man copulate with a Arange woman in ano, — (that is, commit 
comi^ud"^' /hdon^ with her,) there is no Aatcd punifliment for him, 

withaflrange according to Haneefa't but he is to be corrected by ^azeer. The 
woman I j^tna Sogheer direCls an aggravation of the 7‘azeer or correction in 
this cafe, and lays that the (lender muA be kept in a place of con- 
finement until he declare his repentance. The two difciples have 
fuid that as this aCt refembles whoredom, the perAin committing it is 
fubjeCt to the Aatcd punifliment for whoredom; and there is one 
opinion of Shrfei to this efleCt ; but another opinion of his is that 
the parties Ihould be put to death, of whatever defeription they 
maybe, — that is, whether Xhtyht married or not,-— becaufe the prophet 
has faid “ Slay both the ACTIVE and the passive,” (or, according 
to another tradition, “ Stmu both the agent and the subject.”) — 
The argument of the two difciples is that the aCt in queftipn has the 

• Ftnm fritttm inter ftmra* 
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property of whoredom, as that is defined to be ** an a£k ,of luft com- 
** mitted in that which is the objcft of the pafiion, completely, and 

under fuch circumftances as to be purely unlawful, and where the 
** defign is the injection of Semen'' Haneefa^ on the other hand, 
argues that this conjunction is not a&ual luboredmny bccauic the com- 
panions of the prophet have difagreed concerning their decrees upon 
it, for Ibme of them have'laid that offenders of this kind (huuld be 
burnt, fome, that they fhould be buried alive, others, that they 
fhould be cajl headlong from fome high place, fuch as the top of a 
houfe, and then be fioned to death, — and (b forth: moreover, the 
conjunction in queltion has not the property of whoredom, as it 
is not the means of producing offspring, fi> as (like whoredotn'). to 
occafion any default in birth or confhffon in genealogy; — befidcs, 
this Ipecies of carnal intercourfe is of lefs frequent occurrence than 
whoredom, becaufe the defire for it exiffs only on the part of the 
aSiive and not of the pajfve, whereas in whoredom the defire exiffs 
equally on both fides. As to the tradition cited by Sbafet, it probably 
relates to a cafe where an extraordinary and exemplary puniihment is 
requifite ; or where the perpetrator inculcates and infiffs upon the law- 
fulnefs of the aCt. 

m 

* 

If a man commit beftiality he docs not incur Hidd, or ffated pu- 
nifhment, as this aCt has not the prop^tics of whoredom, for whore- 
dom is a heinous offence, as being a complete aCt of luff, to which 
men feel a natural propenfity : but this definition docs not apply to 
copulation with beajls, which is abhorred by an undepraved mind, 
(whence it is not held incumbent to cover or conceal the genitals of 
brutes;) and men can have ho reafini for defiring carnal connexion 
with brutes, but from the moff vitiated appetite, and the utmoff de- 
pravity of fentiment : — Hidd therefore is not incurred by this pcrlbn; 
but he is to be puniflied by a diferetionary correftion, for the reafons 
already fpecified. It is recorded, alfo, that the bcaff ihuuld be flain and 
burnt : this, however, is only where the animal is not of an eatable 
ipecies ; but if it be of the eatable fpecics it is to be eaten, (according 
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toAboo Hf^nee/a^) and not burnt. Aboo roe/^holds that it Oiould be 
confumed with fire in both cafes, the perpetrator (where it belongs 
to another perfon) remaining refponfible to the owner for the- value; 
but yet the burning of it is not abfolutefy incumbent ; nor is it to be 
burnt for any other rcafon than as, by this means, all recoUeftion of 
ib vile a fadt may be obliterated, and the perpetrator (hielded from the 
difgrace which would attach to him in cafe of the animal- remaining 
alive. 

Pttnifliment ii Ip a Muffitlman be guilty of whoredom in a foreign country, or in 
by* commit, the territory of the rebels, and afterwards return into a Mujfuitnan ftate, 
d om iii*'a*fo P^'nilhmciit is not to be inflifted upon him, on the plea that a man, in em- 
reign coun- bracing the Mujfulman faith, binds himlelf to all the obligations thereof, 
wherever he may be. The arguments of our dofbors on this occafion 
are twofold ; — first, the prophet has laid “ punilhment is not to be 
“ inflicted in a foreign land — secondly, the delign of the inftitu- 

tion of punithment is that it may operate as a prevention or warning ; 
now the Muffulman magiftrate has no authority in a foreign country, 
wherefore if punilhment were inflituted upon a pcrlbn committing 
whoredom in a foreign country, yet the inftitution would be ufelefs ; 
fur. the life of the inflitution is that punifliment may be executed ; 
and as the magiftrate has no authority in a foreign country, the exe- 
cTition is iixipofiiblc ; whence iftippears that the commillion of whorc- 
vlom in a foreign country docs not occailon punilhment there : and if 
this perlbu Ihould afterwards come from the foreign territory into a 
Muffulman ftate, punilhment cannot be executed upon him, becaufe 
as his whoredom did not occafion punilhment at the time of its being 
committed, it will not ffierwards occafton it. 


ir.ay be in- 
flicted by the 
chief m.iglf- 
tr.itc witliia 
']iii c tmp. 


The perfon to whom the authority of infli£ling punilhment offi- 
cially appertains, (fuch as the Kballf, for the time being, or the 
governor of Egypt,) when he carries forth his troops upon an expe- 
dition, is at liberty to infli<il punilhment upon any pcrlbn who may be 
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guilty of whoredom within his camp, fince the perpetrator of the 
offence is under his immediate authority: but chiefs or commanders 
of an inferior degree are not at liberty to inflift punifliment upon per- 
fons guilty of whoredom within their camp, becaufe they are not 
invefted with authority to inflift punilhment*. 

If an alien come into a Mujfulman (late under a protc£tiou, and 
there commit whoredom with a Zimnueaj or female infidel fubjefl, — 
or if a ZAnmue or male infidel fubjedl lb commit whoredom with a 
female -alien, punifliment is to be infliifled upon the injidel fubjeH^ (ac- 
cording to Maneefa) but nut upon the alien. This alfb is the opinion 
of Mohammed with relpe£k to an infidel fubjeft, where he is guilty of 
whoredom with a female alien ; but if ah alien be guilty of whore- 
dom with a female infidel fubjcifl, in this cafe he holds that there is 
no punifliment for either party. There is alfb an opinion recorded 
from Aboo Yoofaf to this effciS; but he afterwards delivered another 
opinion, that punlfhment is incurred by all the parties concerned, 
both by the al'tcn^ and the female infidel fubjeft, — and alfb by the 
male infidel fubjedt, and the female alien, — for he argues that an alien 
under pro^ciflion, during the time that he continues in a Mujfulman 
territory, fubjctfls himfclf to all the ordinances of tfie temporal law, 
in the fame manner as an infidel fubjedi does for life, whence it is 
that punifliment for flander ipay be inflitfled on an alien under pro- 
te(5fion, and that he may alfb be put to death in retaliation : contrary 
to punifliment for drinking wine, as in his belief the ufe of wine is 
allowable. The argument of Haneefa and Mohammed is that a pro- 
tected alien docs not come into a Muff'ulman Hate as a rejident^ but is 
only brought there occafionally, from fomc particular motive, fuch 
as commerce, and the like, and therefore is not to be confidercd as 

• Meaning Hidi^ which being a right of the law, is a thing of too much importance 
to be committed to inferior perfons: but every perfon who afls as a commander or ina- 
giftrate is entitled toinflidl Tazttr, or difcrctionarycorrefUon. 
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one of tSte inhabitants of a Mujfulman country; (whence it is that he 
is at liberty to return into the foreign country, and alfo that if a 
Mujjftilman or an infidel fubjeft, were to murder a protefted alien, no 
retaliation would be exaited of them ;) now a protected alien fubjefts 
himfelf to fuch of the ordinances of the law only as he hiihfelf derives 
an advantage from ; and thofe are all fuch as refpedt the rights of in- 
dividuals ; for where he is defirous of obtaining juftice for himfelf 
from others, he alfo fubjefts himfelf to juftice being exacted on him 
ill behalf of others ; and retaliation * and punijhnient for Jlander are 
among the rights of individuals, but punijhment for whoredom is a right 
of the law. The argument of Mohammed is that in whoredom the 
man is the principal, and the woman only the acceffary, according to 
what was before ftated ; now the prevention of punifhmcnt in refpedt 
to the principal occafions the prevention of it in relpe£t to the aceeffu'^y, 
but the prevention of punifhmcnt with refpe£t to the acceffary docs not 
occafion the prevention of it with refpcdl: to the principal % as in a cafe, 
therefore, where a protected alien commits whoredom with a female 
infidel fubjeft, there is no punifhment for the alien, fo neither is there 
any for the infidel fubjeft ; but where an infidel fubjeft commits 
whoredom with a female protedled alien, punifhment is to be inflidled 
on the fubjc^l, but not upon the alien ; and the remiftlon of punifh- 
mcnt in refpcift to the alieft does not occafion its remiftlon with 
refpetT: to the infidel fubjedt, becaufe the ^oman is only an accejfary , — 
Correfpondent to this is the cafe of a man committing whoredom 
with a girl who is an infant, or with a woman who is infane, where 
punifhment is inflicted upon the man, but not upon the infant or the 
lunatick; whereas, if a woman admit a boy or an idiot to commit 
whoredom with her, neither of the parties is liable to punilhmcnt. 
I'he argument of Haneefa is that the adl of the protected alien is 
whoredom, becaufe he is equally with Muffulmans called to the ob- 

• This is an apparent contradiflioi^ aa it is faid above that there is no retaliation for 
the murder of an alien : it is to be 'confider^, however, that although a MuJfuUnan, or an 
infidel fubjefl, be not liable to retaliation for the murder of an alien, yet the alien would be 
fo for tlie murder of a Mujfutman, or an infidel ful^edf . 
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fervance of certain commands and prohibitions^ on account of the 
torments and chaAiiements of a future flate, (according to the Moo&~ 
hab-Saheeb^ although he be not called to the religious oblervances 
of the Law ; but the woman’s admitting him to commit the fa£t is 
the occalion of punishment to her ’.—contrary to the cafe of the boy 
or the idioty for they are not called, nor under any conftraint. A 
difierence fimilar to this obtains in the cafe of a man, who being 
pofleSIed, or under the influence of magick, commits adultery with a 
woman not under fuch influence ; that is to Say, according to Htmeefa^ 
punishment is inflidted ; but according to Mohammed it is not inflicted 
on cither of the parties. 

If a boy or an idiot commit whoredom with a woman who is of 
mature age and found judgment, She confenting thereto, in this cafe 
there is no punishment, neither to the boy^ to the idiot, nor to the 
woman ; — Ziffer and Shafe'i maintain that in this cafe the woman in- 
curs punishment ; and there is alSb one tradition of Aboo I'ooJ'af to the 
fame eSFcd);. But if a man who is of naature age and found judgment 
commit whoredom with a girl who is ah idiot or an infant, capable of 
copulation, in fuch cafe puniShment is incurred by the man alone, 
according to all the doctors. The argument of Ziffer is that a plea 
on the part of the woman does not occaSion the remiSiion of punish- 
ment with refpedt to the man ; and in the fame manner, a plea on 
the part of the tnan does not^occaiion punishment to be remitted with 
refpedt to the woman ; becauSe each party is refponSible only fur their 
own adt. The argument of our dodtors is that the adt of whoredom 
proceeds.from the man, the woman being no more than merely the 
fubjeSl of it, and hence it is that the man is denominated by the 
oBive term in copulation or whoradom and the woman by the 
pqfive*. 

* [In the origlAd] “ The man is denominated the or Zanee, and the woman 

the Mowtooa^ or The two hrd are the active participles meaning the copuluta^j 

and the whoremonger ; the two fecond arc thefc terms exprefled in the feminine participle 
It is not eafy to convey the full force and meaning of fuch paflages in any|tranl1ation. 

Objection^ 
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Objection.— The woman is allb termed Z4fwa*t as app^s in 
the Koran. 

Reply. — The woman is termed Z&neea by a metonymical figure, 
wliich fometimes ufes the adl'we participle for the p(^ve ; or it may 
on this occalion be employed becaufe the woman is the primary caufe 
of the aft of whoredom, by her admitting the man to the commiffion 
of it. Punifhment, with refpeft to awomatt, therefore, depends upon 
the circumftancc of her admitting a man to commit the aft of whore- 
dom with her ; but tlie aft of a boy is not whoredom^ as whoredom is 
an aft proceeding from a perfbn who has been called upon to refrain 
from it, and the perpetrator of which is an offender, by his com- 
miflion of it-; and as the aft of a boy is not of this nature, it follows 
that punifhment is not incurred by his aft. 

If a fovereign prince fhould compel a man to commit whoredom, 
there is no punifhment incurred by that man. — ,Aboo Haneeja had held 
a prior opinion, that the man is liable to punifhment, (and fuch is the 
doftrine of Ziffer') — becaufe a ttian cannot commit the aft of whore- 
dom unicfs the virile member be properly diftended, which diflention 
is a token of defire on his part: — compul/ion, therefore, cannot be 
proved with refpeft to him. The reafbn for the more recent opinion 
is that the means of computfion, (namely,’ the power of the fovereign,) 
exills lx)th aflually and apparently ; atid, the diflentign of the virile 
member is no certain proof of dcfirc, fince it fometimes occurs indc- 
pendant of any operation of the mind, as in Jleep, for inftance ; this 
circumftance, therefore, is of no weight in competition with a faft 
which admits of aSiual protf^ namely, the eompuffion. But if any 
other perfon than the fovereign fhould compel a man to commit 
whoredom, the man thereby inAirs punifhment according to Haneefa. 
The two dilciples have faid that no punifhment is incurred in this 
cafe, becaufe the compuldoA which is the obftrufliotf to the puuifh- 

^ The fem. aft. part, from Zinna. 
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ment in the former caies may alfo proceed from o/l>frs than the fove- 
reign : but Hane^a argues that this Ipecies of compulHon cannot be 
fuppoied to proceed from any except the favereign ; — becaufe no other 
perlbn is poflefled of the means of fuch compulfion, Hnce the (bve* 
reign is enabled to repel it in all inferior pcrlbns, as the Ibvereign 
authority is inlHtuted by the law for the purpofe of repelling tyranny > 
and allb, becaufe all others Hand in awe of the Ibvereign, and hence 
no fuch compulfion can proceed from them. It is to be remarked 
that the learned in the law impute this difference of opinion between 
Jianeefa and the two difciples to the diiSerence of the times in which 
they lived,— for in the time of Haneefa others than the fbvercign were 
not poflefled of any power which it was not in the fbvereign's power 
to repel ; but in the time of the two difciples every petty ruler pof- 
fefled a power independant of thefbvereign, and hence the compulfion 
of others than the fbvereign afibrded (in thofc times) a ground of 
doubt fufHcient to prevent punifhment. 

If a man make a cionfeflion four tijpes, at four different appear- Cafe of one 
ances, [before the Kdoee"] “ that he has committed whoredom with 
“ fuch a woman,” and the woman fhould thereupon declare, “that -uiinrfJem, 

** he had married hpr,” — Or, if a woman fhould thus make confemon pleading a 
that “ fuch a man had committed whoredom with her,” and the man 
fhould plead that “ he had been already married to her,” — in this 
cafe no punifhment falls upon cither party, becaufe the plea of mar- 
riage is poflibly true, and therefore occafions a demur ; but the man 
owes the woman a dower, fince the enjoyment of the woman’s per- 
ibn cannot be admitted gratuitoujly^ as a woman’s perfbn is an objedl 
of reipefl. 


If a man ctxnmit whoredom with the female flave of another, to 
luch a degjccG af that the faid female flave dies, the man incurs two 
penalties, — awr, the punifhment of whoredom, and the other, the 
payment of the value of fuch ilave to her owner,— becaufe he has 
Vor. II. F here 
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htfre toaaniftei two efl^esy whbredm and murd^t Uid honce tho 
kw is to be carried into execution with refped to both. It is recorded 
from Aboo Toofaf that punilhinent is not incutred by the man, becauie 
the obligation of refponfibility, which lies upon him^ is a caufe of his 
property In the Have ; and the occurrence of a caule of property, be- 
fore puniihment has taken place, prevents the inflation of it, (as 
where, a thief, for inftance, purchafes the property ftolen of the 
proprietor before his hand is frruck off*,) and is the lame as if a man 
were fird; to commit whoredom with a iemale Have, -and then to 
purchafe her of her mader, in which cafe he incurs punifhment, ac- 
cording to Hanerfoy but not according to Aboo Toofaf, and fo in this 
cafe likewile. Haneefa and Mohammed fay that the refponfibility, in 
this cafe, is a refponfibility for murJkr, (in the manner of the "Deeyat, 
or fine vf blood,') which does not occafiqn a right of property [over 
the fiain,') 

ot wiio goes If n man commit whoredom with the female flave of another, to 
' ' fuch a degree that (he lofe^lliBr fight, he owes the price of the faid 
(lave to her owner, and punifhment drops, becaufe the flave, by the 
man being thus refjwnfible for her value, becomes his property, and 
(he is fHU actually exifting, wherefore the cireumflance oS his thus 
Obtaining a property in her occaftons a demur fuificient to prevent the 
punifhment. 


*010 1 ^ a fupreme nrier (fuch as the KhAlif, for the time being) com- 

ornTfliabie. ttiil any ofience punifhable by law, fuch as whoredom, th^, or 
^^beemefs, he is not fubjeft to any punifhment, (but yet if he com- 
E*l 7 * “"** murder he is fobjeft to the law of retaliation, and he is alfb ac- 

Bation. countable in matters of property,)— becaufo funtjhmeut is a right of 
God, the infliction of which is committed to the KbMif [or other 
(iipreme magiftrate,] and Co none etie ; and he cannbt infii^ puniih- 
ment upon himfelf, as in tlris there is no .advantage, becaufe the good 
propofed ill punifhment is that it may operate as a wamiog to deter 

mankind 
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mankind from fin» and this is not obtained by a perlbn's inflidin^ 
jpunifliment upon himlelf : contrary to the rights of the individual^ 
I'uch as the laws of retaGatiaUt and of property^ the penalties of which 
may be exacted of ^e KbSf, as the claimant of right may obtain 
fatisfaAion either by the Kbdltf empowering liim to exait his right 
from himfclf, or by the claimant appealing for alTillance to the col- 
lective body of the Mujfubmns* And puniftiment for flander, (al- 
though it in ibme lhape a right oi the individual^ is fubjeCt to the 
fame rule with other punishments which are a right of Goo, as the 
learned have declared that in the punilhment for flander the right of 
God is chiefly considered. 


CHAP. III. 

Of Evidence in Whoredom^ andaiQf Retradlion therefrom* 

If witnefles bear evidence at a diShuit period * [after the perpetration DtUy in 
of the alleged offence,] where there had exifted no obstruction (fuch Since* 
as their distance from the magistrate, and So forth,) their teSHmony 
is not to be credited, except in a caSe ol flander. It is recorded in the except m 
yama S^beert — “ If witnefles bear evidence againSt any perSbn, with 
** reSpeSt to tbrft^or vaine-drinkin^^ or wboredonit after a certain pc- 
** riodof time fliall have elapSed, fuch testimony is not to be received ; 

** but yet the perSbn So acciiSed of theft is reSjxsnfible for the value of 
the goods alleged to have been Stolen.” The principle upon which 
this caSb proceeds is, that all evidence, with re4>eCi; to fuch puniSh- 

* Arab. this is the participle from ; by which Is underftood furh 

^ diftance of time as fufScses to preveht punifliment. It operates in a way fomewhat fimiiar 
to our ftatuUrj Umit4ni$MU 

F 2 
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ments as are purely a right of God, is vitiated and rendered void by 
fuch a delay in the produ£tion of it as amounts to *takddim : but with 
Sbafei it is not rendered void, for he coniiders thole punilhments as a 
right of the individual, and fuppoles evidence under this circumftance 
to be the fame as confellion inducing punilhment ; that is to lay, as 
dillance of time \^akdSni\ does not ailed the validity of confeHion, 
inducing a diHant punilhment, lb in the lame manner diH^ce of time 
does not forbid the reception of evidence refpeding the rights of the 
individual, bccaufe it is apparent that the evidences Ipeak truly ; and 
the lame realbn holds in liich punilhments as arc purely a right of 

God. The argument of our dodors is that a witnels in a penal 

caufe has two things at his option, both equally laudable; the frji, 
evidence to an offence committed againft the laws ; — the fecond, the 
veiling and concealment of infirmity ; — now if it be admitted that the 
delay in giving in the evidence arofe from, the charitable motive lafl 
mentioned, it follows that any fubfequent evidence could only arife 
from motives of malice, or of private intereft, exciting the witnefs 
thereto, in which cafe the willies incurs a fulpenlion deftrudive of 
the validity of his evidence ; if, on the other hand, the delay Ihould 
not have arilen from a. wilh to cover infirmity, the perfbn giving evi- 
dence after fuch delay mull be held unworthy of attention, as having 
foe lb long a time negleded that which was incumbent upon him, 
namely, the giving of evidence: — from all which it follows that, after 
fuch a lapfe of time as amounts to ^akddim, the witnelTcs are clearly 
liable to fufpicion, either from Xhxixifalfity, or their uniuortbine/s % and 
this fufpicion impugns the credibility of their teftimony. This cafe 
is contrary to a calc of cotf^on, as men do not bear malice againfl 
themfelves ; and punilhment for whoredom, or wine-drinking, or 
theft, arc purely a right of God, whence the retradation of a perfbn 
who makes a confefiion inducing fuch punilhments is approved ; and 
for this realbn, diflanceof time in thole inllances forbids the reception 
of evidence : but punilhment for (lander > a right of the individual, 
as by it the fcandal is removed from the perfon accufed by the 
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Chap. III. 


PUNISHMENTS. 


S7 


flanderer; (whence the retraAation of a perfbn acknowledging his 
'having flandered another is not admitted ;) — and dillance of time^^ in 
a cafe which regards the rights of the individual, does not impugn the 
credibility of the evidence, as the wittrefles here do not fall under 
any fufpicion of linifter motives from delay in their teftimony, lince 
the claim of the plaintitF is conditional to the admillion of evidence 
concerning the rights of the individual, and therefore their delay in 
giving evidence is to be attributed to tl)e plaintilF not having called 
for it. All this is contrary to a cafe of punifhment for in which 
the evidence of witnelles is invalidated by delay, t)ecaure the witnefles, 
by their delay in bearing teftimony, become fubjetSl to fufpicion of 
finifter motives, as here the claim is not a condition of puniflimcnt, 
fince the punifhment is purely a right of God, the claim being a 
condition only in matters of property; and allb, becaufe theft is 
chiefly committed during the night, at a time when- the owner of the 
property is afleep and unwatchful, wherefore it is incumbent upon 
the witnefles tc apprife the proprietor of the theft, and to bear tefll- 
mony to it ; but as, in a cafe of diftance of time, or T^akadiniy they 
have not fb borne evidence, they beftihe criminal and unworthy of 
credit from their negleft. 

TakAdim, or diftance of time^ as it prohibits the admifllon of evi- 
dence in the firfl inflance, fo it prohibits (according to our dolors) 
the infli£lion of punifhment after the decree of the Kdnee : if, there- 
fore, the convi£led perfbn were to abfcond, after having received a 
part of his punifhment, and, after the lapfe of a period fufficient to 
conflitute ^akdSm^ be taken and brought back, the remainder of the 
correflion cannot then be inflided upon him,*— 'becaufe the infli^ion 
of the punifhment is included in the Kdzee*% decree; and a part 
of it flands in the fame predicament with the whole; and as the 
Kdzeet becaufe of diflance of time, could not decree punifhment, fo 
neither can he, in the fame circumflance, decree the infliction of the 
remainder of the punifhment.. 
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There are various opinions amonog ilie tearned rel^e^ing the 
limitation of the Takddim^ or ^fiance of time^ now nnder confidemtion. 
lii the fama Sagheer the limitation of it appears to be^iic months % and 
the lame is mentioned by 1‘ahAvee. Hanefa does not rprefcribe any 
limitation, but leaves it to the diferetion of the magjftrate, to be deter- 
mined according to the culloms of each refpedive age or country. 
It is recorded from Mohanmed that he fixed the limitation of it to one 
months as any lefs (pace of time falls within the defeription of Aj'tl*\ 
(and there is a record from HanorfaoioAAbwTQofrfXa the fiune eifeft ;) 
and this lafl is the mod approved doftrine, where the witneiles are 
not at the diftance of a month’s journey from the Kd«ee\ but where 
there is a diflance of a month’s journey between them, their tefli- 
mony muft be credited, becaufe there appears on this occafion an ob- 
flruAion to thdr giving evidence, namely, their dilbuice from the 
Kd%ee\ and hence they are not in fuch a cafe Ihdble to fufpicion. 
The limitation of T’akddimt in refpedl to the punilhment oi wine- 
drinkings is alio the fame, according to Mohammed. According to 
the two Elders the limitation of it is confined to the going off of the 
finell of the liquor, as fhall %e hereafter deanouftrated. 

If witnefTes bear evidence againfl a perfbn ** that he has com- 
** mitted whoredom with a certain woman,” and the woman be 
abfent, yet puniihment muft be inflicted on the man : but if witnefTes 
bear evidence a^infl a man that he has committed theft, and the 
owner of the property ftolen be abfent, the hand of the accufed can- 
not be cut ofT. The difierence between thefe two cafes is that in 
th^ the previous ckum of the fdaintilFb a necefiauy condition to the 
adnufiion of evidence, but not in whoredom and the owner of the 
property flolen being abfent, no claim can be.inftituted. 


* By jfi/ is meant a fpace of time fo ihoit at not to admit of its taking the defeription 
of dflf^.—Thuo the payment of a debt it termed (prompt] where it takes place 

at any time within a month after it is due. 
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Object low. —It would appear that, in the cafe of whoredom 
allb, punilhment ought not to be inflicted on the man, becaufe it is 
pollible that if the woman were prefeat (he might advance feme pica 
productive of a demur. ^ 

Reply.— This is a conclufion founded on mere conjecture, and 
therefore of no weight. 

Ip witneifes give evidence agsunft a man ** that he has com* 
** mitted whoredom with a woman whom they do not know," 
punifhment is not to be infliCted Upon the man, l^aufe it is poifible 
that the woman may be his wife, or his (lave, and this, with refpet^ 
to a MuJfultnaH is molt probable. But if a man make confeifion that 
** he has committed whoredom with a woman unknown," puni(h> 
ment muft be inflicted on him, (ince, if the woman with whom he 
committed the (aCt had been either his wife or his Have, (he could 
not have been unknown to him. 

If two witnefles give evidence |gain{t a man, that ** he has 
** committed whoredom with fuch a woman, and forced her there* 
** to," and two other witneifes give evidence to the fame faCt, but 
with this, variation, that ** the woman was confenting,"— In this 
cafe, (according to HaMeefa and Ziffer) punilhment drops with re- 
fpeft to both the parties ; and fuo^ alfe is the opinion of Sht^ei-— 
The two difciples lay that punilhment is in this cafe to be inflicted 
on the man alone; becaufe the varying witnefles do yet agree in this 
that the man has committed whoredom, which is the occalion of 
punilhment to him ; for the mly diflerence between the witnefles 
is that one party of them teftifles to an additional offence, (namely, 
his having the woman,) which does not occalion the remiflion 
of punilhment with refpe& to him : contrary to the cafe of a wonuw, 
with refped to whom punilhment drops, becaufe her confent is the 
condition on which her being liaUe to pumlhmeot depends, and this 
confent is not proved, becaufe of the contn^diClion among the wit* 
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nefles. The arguments of Haneefa on this point are twofold;— 
FIRST, the evidence is contradiftory with refpeft to the man^ becaufe 
whoredom is one a£i^ committed by two perfons^ the man and the 
woman, — ^and as the evidence^is contradiftory with relpefl: to the 
woman, it muft be held fo with regard to the man likewife; — ^ 
SECONDLY, the two witnefles who bore teftimony to the confent 
of the woman are Jlanderers, and confequently their teftimony is un- 
worthy of any credit. 

Objection.— F rom this it would appear that punidunent for 
Hander is incurred by them, whereas it is not fo. 

Reply. — Punifliment for flander cannot be inftifted on them, on 
account of the evidence of the other two witnefles, who havedepofed 
to force having been ufed by the man ; for the woman can no longer 
be confidered as married, in the fenfe which induces punilhment for 
•flander, fmee the defeription of married (in this fenfe) is not appli- 
cable to a woman after flic has been enjoyed unlawfully, although 
Ihe be forced. 

If two witnefles bear evidence againft a man, that “ he has com- 
“ mitted whoredom with fuch a woman in Koofa," and two others, 
•“ that he had committed fuch whoredom with that woman in Bafraf 
in this cafe punifliment drops with refpeA to both the man and the wo- 
man, becaufe the circumftance alle^d is the aft of whoredom, and that 
is coutradifted by the contradiftion with refpeft to the place. The 
evidence to the faft is here in both inftances drfeftive, but yet the 
witnefles are not liable to punifliment for flander, becaufe of a demur j 
as the faft of whoredom, to which they bear teftimony, is one fingle 
whoredom with refpeft to the perpetration of it, fince the whore- 
monger is the lame peiibn, and the whore is allb the feme perlbn, in 
the evidence of the contradiftory witnefles on both tides, and there 
is no difference except with refpeft to the place in which the faft 
■was committed. But if witnefles contradift each other, by two 
perions bearing evidence that flich a man has committed whoredom 

with 
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with fuch a woman in fuch a fpot of fuch a houle, and by two 
other perfbns giving evidence that the man had -committed the 
whoredom with that woman in another fpot of the houfey in this 
cafe punilhment is to. be inflifiied upon “that man. This is upon a 
favourable conftruftion *. Analogy would fugged that puniflimcnt is 
not incurred, fince there is alfo in this cafe a poiitive contradi£lion 
with cefped: to the place in which the fa<d was committed. But the 
reafbn for a more favourable conflruAion is that a coincidence between 
the teflimonies may be conceived, by fuppofing the a£t to have been 
begun in one corner of the*houfe, and conipleated in another comer, in 
confequence of the motions of the parties ; and it is alfb poflible that 
the a£l may have been committed in the middle of the houie, and a 
perfbn feeing it from the front may conceive it to be performed in 
the forepart of the houfe, and another viewing it from the back part 
may conceive it to be performed in the back part of the houfe ; and 
each bears evidence according to his own conception. 

If four witnefles bear evidence againfl a man ** that he Iras been Evidence, 

guilty of whoredom with fuch a #oman at fun-rife in Hindf (a TOint 
place near Koofa^ which is alfo called the place of Abdal-Kihmdn^ and “ut conira- 
four other witnefles give evidence againfl the man that “ he has poiilt'^of/L/-, 
“ been guilty of whoredom with fuch a woman at funrife, in 
Nooiblaf (which is alfb a place near Koofa^ in this cafe neither the ment. 
man nor the woman are liable to punifhment for whoredom, nor are 
their accufers liable to punifhment for flander. The accufed are not 
liable to punifhment for whoredom, becaufe the teflimony of the cou- 
tradifling witnefles mud, on one part, be falfsy although it be ira- 
poflible to afeertain on v^hich fide of the evidence the ^fehood lies: 

And the accufers are not liable to punifhment for fander^ becaufe it is 
poflible that the evidence on one fide may be true ; and as this pofli- 
bility applies equally to both parties, puoifbment for flander cannot 
be inflifled upon either. 

* That U to fajr, with nfiett U the witntjn i 'for if the eridenee M net Aificient to 
fobjcA the parties to puniihment, the witnefles are liable to paniflunent for jhmdtr. 

Vot . II. G Ip 
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If four wltncffcs bear teftimony againfl a woman, that “ (he has 
“ committed whoredom with fuch a man,” — ^and it (hould appear, 
upon examination made by females employed for that purpofe, that 
the woman is ftill a v/r^/»,-in fuch cafe neither of the perfons thus 
accufed are liable to punilhment for whoredom : nor are the accufers 
liable to punifhment for flander, becaufe the evidence of the females 
employed to examine the woman accufed is a proof which fuffices to 
prevent the infli^ion of punifliment for whoredom upon the parties 
accufed ; but it is not a proof fufficient fo fubjedl the accufers to 
punithment for flander * ; punilhment fof whoredom, therefore, is 
not inflifted on the accufed ; nor are the accufers liable to punifli- 
ment for flander. 

If four witneflesgive evidence againfl; a man that “ he has com- 
“ mitted whoredom with fuch a woman,’! aod it Ihould happen that 
thefe witnefles are or have ever been punifhed for flander ; or 

that one of them Is a flavc, or has been puniflied for flander ; in this 
cafe, the witnefles are all liable to punilhment for flander; but the 
accufed does not incur punilhment for w'horedom ; becaufe, as a 
matter of property cannot be determined by the evidence of fuch wit- 
nefles, it is impolliblc xhzX. punijhinent Ihould be eflablilhed by it ; and 
tljc witnefles, where they are all blind, or have all before fuffered 
punilhment for flander, are incapable of bearing evidence ; and where 
one of them is a Have, he is totally incapable of bearing evidence ; 
and fo allb of one of them who has before fuffered punilhment for 
flander : — by their evidence, therefore, even a doubtful whoredom is. 
not eflablilhed ; and hence their teflimony l)ecomes converted into 
fancier ; wherefore they are fanderers^ and punilhment for flander is 
confcquently incurred upon them. ^ 

If four witnefles bear evidence to whoredom at a time when they 


* Becaufe it is, notwithllandlng, polfible that the ad may have been performed upon 
the woman, although not to fuch a degree at to deftroy tho appearances of virginity. 
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are reprobate *, or if this charafter (hould be affixed upon them by ” 

competent proof after they have given evidence, they are not liable to tended with 
punifhment for flander ; becaufe, although the evidence of a reprobate 
perfon be defective, from his veracity being liable to fulpicion on ‘•o'" '» ‘he 
account of the badnefs of hw character, yet he is a competent wit- with puniih- 
nefs, infomuch that if a KAzee iflue a decree upon the evidence of a "1; 

reprobate perfon, his decree is valid, according to our doftors. The 
evidence of reprobate perfons, therefore, goes to eftabliih a doubtful 
whoredom, and they arc confequently not expofed to puniflimcnt 
for flander ; and (ince, moreover, from the defect in their teftimony, 
on account of their being reprobate, a doubt appears that whoredom 
has not been committed, the acculed are therefore not liable to punifh- 
ment for whoredom. Shafei diflents from our opinion concerning 
this cafe, as he holds a reprobate perfon to be incapable of being an 
evidence, and confequently, that he flands in the fame predicament as 
a JIave. 


Ip fewer than four perfons bear evidence to whoredom, punilh- 
ment for 'flander is applicable to them : — this cfletJt is induced, be- point of vww- 
caulc, although their teftimony be gocnl, yet teftimony to whoredom {!“; 

is fo accounted only where it amounts to evidence ; and the teftimony 
of few'er than four perfons, in a cafe of whoredom, is not evidence, lb 
as to be accounted good', w herefore it is f under. 


Ip four perfons bear evidence againft a man, that “ he has been and ib aii >, 
“ guilty of whoredom,” and the A’/sarf fhould infliift puniflimcnt for 
w'horedora upon the parties accordingly, and it fhould afterwards ap- 
pear that one of the witnefles is a Jlave, or has at any time been tlicm nf:n* 
punifhed for flander, punifhment^s incurred by a// the witnefles, as ” ' 
the witnefles arc on thisoccafion only t/ver in number. Obferve how- bui nu fm# ij 
ever, that in this cafe no Arijh, ox fine of damage, is due on account 

* Arab. FA/tk. It i» elfcwhcrc rendefted unjujt-, but the term here adopted approaches 
perhaps, nearer to the real meaning. F&ftk ftgnifies a perfon who neglects decorum in Ins 
drtfi and ichavhur, and whofe evidence, therefore, is not held to bs adinirtibic. 

G 2 
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the aecurL’cl 
fuficr iapida^ 
tton^' when a 
tleyit is due 
from the Dub- 
Uck trenfury. 


of Inch flagellation, either from the witaefles, or from the public trea- 
fury: but if,, in confequence of the evidence, the perfbn accufed 
fhould have been ftoned to death by a fcnteuce of lapidation, the 
Deyit, or fine of blood, is due from the publick treafury. This is the 
doclrine of Haneefa. The two difciplcs fay that the. fine of damage 
is alfo due from the publick treafury in thp former cafe. The com- 
piler of the Heduya remarks that this difference of opinion obtains 
wlicre the accufed happens to be cut by the flripcs be has received.- 
The two difciples alfo hold that if the accufed Ihould chance to die in. 
confequence of the correftion by icourging, the fine of blood is due: 
from the publick treafury ; — in oppofition icy Haneefa ; — ^and likewife,. 
that if the witnefies (hould retrafl: from their evidence after the ac- 
cufed has been cut by fcourging, or died in confequence thereof, they 
j^the witnefles] became refponfible for the fine of danoage in the firfi 
inflance, or the fine of Uood in the feeond. The argument of the two 
difciplcs is that, in confequence of the teftimony of the witnefles, 
flripes are to be inflicted generally *, whether they be of a cutting 
nature or otherwife, fince to avoid cutting is not always in the exe- 
cutioner’s power ; the fcourging,. therefore, which is due in confe- 
quence of the teftimony of the witnefles, comprehends both cutting 
flripes, and allb flripes which do not cut, and confequently the cut- 
ting is to be referred to the teftimony of the evidences,, whence they 
are refponfible for the fame, where they retrafl froni their teftimony. 
But where the witnefles do not retrafl, (that is where their evidence 
is fet at nought, not by retraSlationt but by one of them being after- 
wards difeovered to be incompetent^ the fine of blood is due from the 
publick treafuiy, becaufe the aA of the executioner is to be referred : 
to the Kdzeet and the Kdneit afls on behalf of the community of 
Mujfulmanst wherefore the atonemq|^ for the a£l falls uran that which: 
is the property of all the Mujfulmans^ namely,, the pm>lick. treafury,, 
in the fame manner as in a cafe of wounds x ox-fstaliation. The argu- 
ment of Hone fa is that as nothing is due in ctmfeqp^ce of the tefti-r- 


.* That is, not refirlAed te any particular defctiption of flripes. 


mony 
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tn(my of the witneflra, further (by trhich is under* 

flood, fuch a Icourgiiig'as excites pairs hut fuch as evirkaitly cannot 
prove deflru^tive, except through the fault of the flagellator, pro* 
ceeding from his carele(U)e(s or incapacity,) the cutting, therefore, is 
to be referred to him aloner and not to the Uftimony <f rAr witneffes : 
but yet (according to the RavMj^ef-Sai>«eh') the fcourgcr is not made 
rcfponfible, kfl men fhould be deterred from the infiidion of punith- 
ment, by an apprehenliou of being made anfwerable for the cunfc* 

(][uences of it.. 

Ip four witnefles bear teftimony to an evidence given by four ot£er The ten:- 
witnefles, againfl a man, of his having committed whoredom, pu- 
nifhment is not to be inflicted upon the perfbn fo acaifcd, becaufe 
evidence in fupport of evidence introduces an incrAfe of doubt, fince /r>«^wit- 
wherever, in the recital of a fa^l, the channels of communication arc “*^''** 
multiplied, the doubt of it*s truth increafes in proportion ; and there 
is in this cafe no neceflity for confidering the fecondary witneffes in 
the light of original witneffes. And if the four original witnefles 
fhould afterwards come and bear teffimony of themfelves to the 
whoredom, in the place where the fecondary witnefles had before 
given their evidence, here alfb no punifhment is to be indited on the 
accufed, beeaufe their teflimony has already been rejected in one 
fhape, in confequence of the rejection of the teflimony of the 
fecondary witnefles, refpe£ting the flune faft, as the fecondary wit* 
nefles are the fubflitutes of the primary witnefles, from the circum* 
flance of thofe having direded them, and thrown the matter upon 
them. But here punifhment for flaiider is not to be infli^ed on- 
either the original or the fecondary witneffes, beeaufe both arc com- 
plete in point ol eemArr, akfaougH^hilhment for whoredom be not 
infli^ed, on account of z doubts which is fuch as fuffices in^bar of 
punifhment for whoredom, but is not flifiicknt to fubjefk the wit- 
neffes to punifhrhent for flander. 
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One . If four witnefles give evidence againft a man, that he has com- 

trailing, af. mitted whoredom, and he {iifier lapidation, and one of the witnefles 
upon*the*”c" afterwards retraft, punilhment for (lander is to be iuflifted upon him 
cufed, incur* alone, and he is'alib refponfibie for one-fourth of the fine of blood. 
?or"*flInd"r, The rcalon for one-fourth only of the fine of blood being due from 
fibfc for^Mc" three-fourths of the veracity of the evidence remain, in 

fourth of tiie confequenccof the evidence of the three remaining witnefles ftill conti- 
fiiie of blood: jjy evidence, therefore, of the witnefs who retracts, only. 

me fourth of the veracity is affedled. — (Shfe'i (ays that the death of 
the retracing witncls is incurred, and not a fine upon his property^ 
according to his tenets concerning witnefles in retaliation, as (hall be 

hereafter (hewn in treating of Deyit.') That punilhment for 

(lander is incurred by the witnefs is tlie opinion of our three dotftors. 
Vdffer fays that puaUhment for dander is not due, bccaule, if the flan- 
dcrer be confidered as the flanderer of a living perlbn, his (lander is 
rendered void by the death of that perlon ; or, if he be confidered as 
the flanderer of a defuntl^ the (aid defuiuft has fufFered lapidation under 
a (entence of the Kdssee., whence originates a demur refipefting the 
})ropriety of punilhment for Jkmder. The argument of our doctors is 
that evidence to whoredom does not become . (lander, in confequence 
of retraitation, on any other account than as the evidence is thereby 
cancelled ; the evidence, therefore, at the time of retradlation, is ren- 
dered fander with rcfpedl to the dead ; and a perlon who (landers a 
married perfon defunct is liable to punilhment for (lander. With 
refpe£t to what Ziffer advances, (that the defunft has fuffered lapida- 
tion under a (entence of the Kduee^ which gives rile to a demur re- 
fpeftingthe propriety of punilhment for (lander,) we reply, that upon^ 
the evidence, which is the proof, being cancelled by retractation, the 
decree of the Kdzee^ fenlencing lapidation, does not give rile to any 
demur in bar of punilhment for (lander ; wherefore punilhment for 
(lander is to be inflicted upon him who retraCts from his teftimony ; 
contrary to what would be the cafe if any other than the retraCling 
perfon wei'e to (lander him who had fuflered lapidation, as the latter 
5 is 
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is not a Mabfaa ia re/pedl to any ottner pepfon, iince the Tentence of • 
the Kdzee againA the deceafed is, with regard to that atber^ proper 
and y/y?.-— What is now advanced regards a calc where one of the he «- 
witnefles retia^lHrs, c^'ler lapidation : but if one of them were to retrad pidatioiiT'aU 
before the execution of lapidation, after lentence has been pafllxl by ‘'’® 
the ATaa^e, in this cafe punilhment for (lander is to be inflidted on all punUhment. 
the witnclles ; and the punilhment of the acculed is remitted. This 
is the do£trinc of the two Elderu Mohammed fays that, in this caie 
alfo, punilhment for (lander is to be indicted on the retracting witncls 
alone, becaufe the evidence of the wituefles has been corroborated by 
the Kdaee'i Ibutence, and therefore is not cancelled except with re- 
fpeCt to the retradhr alone, — in the fame manner as where the wit> 
nefs rctracls after the execution, of the fentence.— -The argument of 
the two Elders is, that the infliction of punilliment«is only a fupplc- 
nient to the fentence of the Kdzee ; the retractation in the prefent 
iiillance therefore, is the larac in cileCt,. as if oiie of the witnefles 
were to retraCt Ixrforc the fentence had been palled; (for which realbn 
punilhment drops with refpeCt to the accufed ;) and if one of the wit- 
iiefles were to retraCt previous to the Kdzee's Ibntcitcc of lapidation, 
punilhment for llandcr would be infliCted upon all of them. i^i//er 
fays that in this cafe alfo punilhment for (lander would be inflicted 
on the retracting witnels alone, bccaule his rctraClation is not of ac- 
count with regard to any except himfelf. 'fhe argument of our 
iloCtors is that the declaration of the witnefles is radically fonder ^ aiul 
docs not become evidence until it be lb rendered by a lentence of the 
Kdzee, palled in conformity to it ; and where this fentence has not 
iteen palled, fuch declaration continues'to be Hander, as it radically 
was ; wherefore punilhment for (lander is to be inflicted upon all of 
them. 

Ip fve perlbns bear evidence [to whoredom,] and one of the five 
retraCt after lapidation, no penalty wbatfoever is incurred by the Maingl’tfocl 
witnefs fo retracting,— -becatife, four witnefles (till remaining, the 

evidence or/w. 
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• €videnGe rcmaitis complete. Bufrif, tifterwardsj one of the remaining 

'four witneiles (hoiild retrad^i punKhment ior (lander b then due upon 
both rctradlors, and each b indebted in one- fourth of the fine of 
blood. Puniihment for (lander b due upon them, becaufe evidence 
to whoredom b rendered (lander by fubfequent retradtation, as before 
explained ; and they are each indebted one-foUrth of the fine of blood, 
bccaufe, by the three perfevering witneflcs ftill remaining, three- 
fourths of the validity of the body of evidence continues unimpeached, 
as the perfeverance of thofe who retnain b regarded, and not the re- 
tradtatien of thofe who (according to what is fidd upon 

• that head in its pn^ier |dacei) and as only oat fourth of the veracity is 
deftroyed by the retraction of thefe two witnefies, it follows that 
they retnain refponfible for fourth only of the fine of blood. 

Where jujii. If four wltncfles give evidence of whoredom againft a man, and 
prove**after- thefe witncflcs be juIHfied by J’a%keeat*t and the accufed fufier lapi- 
wardidcfcc datiort, and it (hoUld jrfterwards appear that thofe witneflTes were 
of blood is idolaters^ Or Jlavet^ (by the purgators retradting their evidence of jufti- 
of* fication, and declaring theiti to be Jlaeoes^ or idolaters^ in this cale the 
fine of blood is due from the purgators, according to The 

two difciples fay that in thb cafe the fine of blood fells upon the pub- 
lick treafury. ' Some hold that (his difference cxifts only where the 
purgators, in theb retradlation, declare that their juftification of the 
witnefies had betn according' to the heft of their knowledge and be- 
lief at that time. The arguichent of the two difciples is that the pur- 
gators have done nothing more than merely (peaking in cmmendati<^ 
of the witncflcs,' in the &me manner as if they were to fpeak in 
commendatipn of the accufed^ by teflifying to his being within the 

* That is, by a certain nu|n1)ier of oAer witnelfo bearing teftimony to the empt- 
teneyt &c. of witneflcs who aj^’ gtVing evidehei in ahy eaoire, die former being denomi- 
nated the^MedMwM, or purgnieri } dW liatutt of dusatede ^jtiK&atioR is exhibited at 
iarge in treating of jl?v/<fr»rr. 


J«fcription 
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deicription of lA/Hn *, in which calt nothing is due from them, and 
lb here likewife. The argument of Hme^a is, that teftimony of the 
witnefles is not proof, nor worthy of any regard, but through the 
juftihcation of the purgators ; wherefore the jullihcation is, in reality, 
the efficient caule of the fontence ; whence the fetlteuce muft be 
referred and attributed thereto: contrary to their bearing teftimony 
to the Ibfdn of the accul<Kl, as that fiate is conditional to a pcrlbn be- 
ing coniidered a that is, married^ under fuch circumftances 

as (in cafo of whored<»n) ful^eA him to lapidation. It is alfo to be 
remarked that, whether the before-mentioned juftifier (hould pro- 
nounce the juftification in the pro|>er and formal teems of evidence,^ 
(thus, ** Pf'e teft^y that theie witness freemen and Muvers'*) or 
twiiii the formal terms of evidence,-— (as thus,— ** Thefo ntefreememuni 
** believers^") the eiFe£l is in both cafos the lame, andthere is nodilTerencc 
whatever between them; this, however, holds only where the pur- 
gators rellri^ their juHihcation to ihc freedm or feuth of the evi- 
dences, as above ; but if they Ihould lay, ** thelb witnefles are 
** and it Ihould afterwards appear that they are flavetf in 

this cale the purgators are not refppnlihlc. for the line of blood ; be- 
caufe flames are, in fome inllances, of the deicription' of ddsls:-—' 
neither are the witnefles, in this cal^ relponflUe for the £ne of 
blood, as their declaration does net amount to evidence pi nor are 
'they fubjeft to punilhment for Hander, becaufo their aceulation was 
made againft a Jhing peribn, but that perfon is now dead, and his' 
heirs caniK>t procure punilhment for Hander to be iofli^ed on them, 
as it is not inheritable. If the purgators perfovere in their jultilica- 
tion, or have unknowingly borne tefoimony therein, and it Ihould' 

* That 15 , by teftHying that dx accoftd it marrud, Mdar fiwh circunaftanew of 
and ib forth, at (in cafe of whoradom) fiibjofet a perfeo to lapidation. 

t Perfona of reQwAable chara^r, in oppoTition to rtfrtAaStu 

t Becaufe they idierwaids appear (from the retraatlion of the puigafors) to be incom. 
petent evidences. "* 
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afterwards appear that the witnefles and of an mcompetent deferiptiont 
nothing whatever fttlU on the purgators : — but m this cale tl ^ ^ 
^ blood falls upon the fiAlk treafuiy. 

If four perlbns bw teftimony of whoiiedbm againft a nuui, and 
the K4%ee fentenced hkn to be ftSoned, and any ^erlbn (hould flay 
him, and it fliould aftewards appear that the above witnefles were in- 
competent, in fuch cafe, the Jine of blood falls upon the flayer, ac- 
cording to a ftivourable conftruflion of the law.^Analogy would 
fuggeft, in this cafe, that retaHatkit is Incurred^ as the flayer has lulled 
an innocent perlba without caufe; but the reaibnfrlbr a more favour- 
able conftrudioa of the law are twofold; first. The Ards«r*s fen- 
tencec^lajudsaiim was, in tqppearance, regular and valid, at the period 
of flaying, smd hence was eflablifhed an erroneous admiflibflity of 
(laughter: contraiy to a cafe in which the accufod is (Iain before the 
Kdxee ifliies his decree of lapUation, as the teftimony of the witnefa 
is not peoof until ftien :-^tBCOHi}LY, The flayer has aded under a 
conception that the flaying of that man become allowable, he having 
a conMenoe in The arguiliiint*<^ftjiCh permiflion, namdy, the Kdzee'i 
lentence of U^Mckdion; and hence 'it is the flune as where a perfbn 
flays another, fuppofing him, ftrom former circumftances, to be an 
enemy, in whkh cafe the fine ‘of Nood is incumbent upon that per- 
fon, and fb here likewife.^It b (6 be ohferved that the fine of blood 
thus incuned. is a charge upon the- the flayer, and does not 
faH upon lus tribe^ becaiufe it is wffitl bomade^ for which the tribe 
is not refponfible: and this. fine of Idood muft be difeharged within^ 
three years, [after the peirpatnlfoii of the fifA,] as being due on- ac- 
count of bmkide. But if no perfon were in this manner to flay the 
accufed, and he fufier laudation fay the fentence of the Kdote^ and it 
(hould afterwards appw that the wknefts were inctunpetent,— the 
fine of blood in this cafe foils upon the public treafury, becaufe the 
pcrfbns who ftone the accufed o& in conformity with the order of the 
iCdsAT, and hence their aft muft be referred to the KAaee\ and as, if • 

the 
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the Kdxee were to execute the i^teoce upon the accu(U wh6 hU 
(non bands, the fine of Uood would fidl upon the public treafury. 
lb alfb it fidls upon the fiune, where any other perlbn executes fuch 
ientence under the Kdxeds authority. This cafe is evidently con- 
trary to one where the Kdttte pai^ a fimtence o£ lapidatiatit and 
another perlbn flays the acculed in a diflerent manner, and not by 
JloHtng ; tor in ib doing he has not a£ted in contonmty to the order of 
the magiihrate. 

Ip witnefles bear evidence of whM^edbm aj^ihll ii tom declaring 
that ** th^ had come to the khbWledge bf ft by Wifiu^ 

** the pertoh*8 private aparttneiit at the time ^ tile yet fuch 
evidence is to be credited, nor is it to bb'toji^ed account of the 
manner in which the kno#led|^ bf the wftn^flM' w’sis obtain^^ as 
their looking was allowable, in b'rd^r l^af fhey 'mt^t to 

bear evidence ; they are thetotore' the &dSb ‘Mpfy)sclt^ or niiidwhes *. 

If four witnefles bear evidence of whpre^m againfl; a man, and 
the acculed Ihould plead that ** he is^ a nufrr^d man,** and in 
fltould happen that he has a wile who has brought torth a child to 
him,— (in other words, Ihould deny the confumroation of his 
marriage, after the eftabli|hmenjt qf all the condirions o£ it,) he 
is. to be ftoned, becaule the elto^ of the eflabUlliment of the chikl*8 
parentage f isa conleijueoce of his. having had carnal communica- 
tion with his w^e, (whence it is that if he were to pronounce a 
divorce upon her, a divorce revol^a takes place ;)— and his bring a 
married man is eftabliflied, on account of the afbrelaid eftoft : and if 

* To expbindiisit imybeproperto ronark that's petfoe't looking into the private 
apartment of another is an widch, if jc wSs not juftified by the mnat, woulJ 

invalidate his teftimony. 

t EftaUillied in hiai in virtue of Us insrriage. 

H a 
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the wife (hould not have boroe a cbildy yet if oae tpan arid two women; 
as witnefies, bear teitimouy to the marriage of the accufedc in this 
cafe lapidation is to be inflicted upon him. Shqfet iays that the ac- 
cufed, in this cafe, does not fuffer lapidation ; and this his opinion is^ 
founded on his. do^rine in the laws of evidence, that *‘.the tellimony 
“ of women is not admiilitde, excepting in cafes ci froperty*'‘~—Ziffer 
remarks that the circumftance of the accufed being a married man, 
altho\^;h it. appear to be only the condition of the featt^cc, yet is in 
reality the cauje, as rendering the of&nce more atrocious ; where- 
fore, the ientence nuiA be referred to,that^9irP*ifQA;v?^ « and this con- 
dition being, in reality, t|ie thereof, the.eyidenpe of women, 

cannot be athnitted in it, any more thagn whh jeipe^ to the original, 
offence, j^arndy, tiMvtiJbortdom. <.Thvis it is the fame, as where two infi- 
del futjeftsof thedda^sAil^ teftify concerning zMuJfuIm^. 

flave,' who ha8;Committed.wht>r^o<n, that * * his mafter had emancipated 
** him before the perpetratiem. of the fadt,’* which teffimony would 
not be admitted, becaufe the Ibpin of the Have [that is, his being a 
free married man] is fo hr a condition of the fentence as to be, in 
reality, o caufe of it. The argutbent of our doftors is that marriage 
in a ftate of ff’eedom is an bonourohU haXio, and is repugnant .to the 
commiilion of whomdom, (as wa^ alfeady llated,) wherefore this cir- 
cumffance cannot be, in reality, a caufe of the fentence. The 
tefhmony, therefore, of . the witnelles to the of the accufed is 
the fame as their teftimony. m, any other cafe than whoredom ; and' 
as their tefiimony to !his,./4i^a would in other cafes be credited, fb 
alio in a cafe of vohored^ : cont^y to the cafe of the two infidel 
fubje£ls and the Have, ais cit^ by '2^r, becaufe there the freedom 
of the flave is proved by ^e te^mony of thofe two witnefies : but 
it is not thereby proved tliet date of the flave*s freedom was ante- 
cedent to the commifflon of whbredpm, either becaufe a Mu/Julman 
denies fuch date,' — or' becaufe .that circurnffance would be injurious 
to a Muffubnan. If the witneffes who teflify to Ihfdn retract, yet 
they are not refponfible for the fine of blood : contrary to the doftrine 
of Ziffer, according to what was before obferyed. 
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CHAP. IV. 

Of UfWJ Skirruh, OT the Tunijkmi^ fox drinking 

If a drhik wine,' and be ^ieized Whit A his breath yet General rule, 

fmells of the wine, or be brought betbre chi JTAmf whilH he is yet in- 
toxicated therewftibf and witoefles g^ve ividenie, that ^ he has dnnk 
** wine,** puniflimlent for wini-dfihking is to be mflMSed aipbn him t 
and in the laine manner, puiiilhikirat i» incurred by Mm when he 
mahs eomftffivn of having drank wine, whiHI kia breath yet' retains the 
imeU ; becaufe the odeaeeef wittfridrinkkig it {yroved upbii'him’, and 
or dijitmee^ tim*t does not'i^iear, doce tfte Savour of the 
wine ftill remains. This dodtrine is originally foutidiDd hpofi a piOcept' 
of the prophet, ** IVbtewr drmkt vf nuhu^ 
fcourpng^ eu ^en as bt dt>inks'tb^^,* ' • ■ *' ' : »vn ^. . 

If a man make coriffiflion of having drank Wirie; after ' the (thell Punifhment ii 
has ceaied, in this caie fianKhftien^ is not to he 'lnttiK hifo , 

according to the two Elders. Imdm Mobamkd'i^xiifs&xk'i^x^^ is' to ***^^** 
be inflidted: The fame didereiicc of opinion obtaihs in a cafe where 
witnefles' heir evidence againft a mati that- ** he^has iAaHk Wine** after gm« 
the finell has ceafod/ The reaibn of thts ' divierlity of ophfioik ia^dMt 
laidebmt dr kpfe of time, farbkla .the.Veceptioit 'of evidence in a cafe 
of wine-drinking, according to all the dodboTs: but Mobasumd fi%^ 
the limifationoffakidmt isi wine-drinkings to a certain time, namely, 
one tmntb^ (according to the moft a|^roved authoriticii) he conceiv- 
ing an analogy between this, and a ctfo of bedaufo iels^ 

is eftablifhed by lapfe tf tinuy and not by the ceafing of a fmelL ; and 

* See the preceding Chapter j p. 35. 
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tKe-oxiftcncc or wwi-cxifteiicc of a Imell is of ao weig^it* as there are 
other things the flavour of which refembles that of ^ine. According 
to the two JLlders^ on the contrary, ^akdtSta is eftablifhed by the 
nonexiflence or departure of the fmell, for two reafons -first, a 
decree of Ab^la tbn Migiiod., who, wh^n .certwn per^s brou^t 
before hhh a man charged wkh drinking wine, ‘direfted that ** they 
“ Ihould examine his breath, and that, if any flavour of wine were dif- 
** covered^ pUiiiihmentfliouldthdabeinfliAbd upon him;*' secondly, 
the miflenca of the cATeft, (namdy th» fmeUi) ik an. irrefragable proof 
of wine having been lately drank. And as to what Mtbammed'idi- 
vances, that ** there are other things the flavour of which refembles 
** that of wifie,*V it be re^ied^ that the difforence between the 
imell of.winm and,oth(Kartieles, may be eaiily diflinguiflied by 6ne 
who ui poAEbflbd q|.jii^ment andtdifcemment, nor can any but igno- 
raafferUSwshe dou^ul cancemingit. > Thus^ acemding to MobanmeJf 
CONFESSION ^ wine-drinkii^ is not rendered tnefledual 1^ diflance 
of time* in the &me manner as<' (according to him) cdnfeflion of 
•wlmredom is not rendered inefle^wsl by diflance of time, agreeably to 
what wasbeforeadvanced^-^witfi thetwo£4drrr, on the contrary, — 
punUhment for wine-drinking is. not to be inflicted but on the con- 
d^i<m tl^at the ilill remain^ betEifih iihs Maff&oi Itipulated that 
co^ri<m»^s before J^ted. 

«inkri tUf be If witnefl^ iaze a drkiker^of N^ie* at a time drhen he is intoxii> 
^"niihtiiT cated. or whilft he^ IBU<*reliim the*fl«ett of theUquor, and carry 
the where tfame'k a dOforr . and in the mean time the flavour 

•eeX^tte or the intoxication (hould ceaie, before they arrive at the imt cd 
featorjumce. ygj ^ jjjjg cale pumihment for wine-drinking is to be infliAed 

upon that perron, a 60 oidiEg to aU bur dbdtorSy becaufo there is an 
excule for the dday, aaalegoos- to ditt whUdsis created by diflance 


* This cafe fuppofes hisbeiqg feia!id|B fiNiie imotcpiaee^ at adiftance from the feat 
ofjuftke. 


• of 
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of place in a charge of wJbortdm ; and the witnefl&s are not iuipe^led 
where fudi exci^ exifts. 

Ip a perion be intoxicated by drinking punUhtnent is in- 

curred by hitn* becaufe it is rebHed of Omot that he decreed punifli- 
ment for wine-drinking upon a wild who was intoxicated by 

drinking that liquor. — (The puniihmeot for drunkenners, and the 
degree of foourging in the punifoment for wine-driakingt (hall be 
hereafter explained.) 

If the iinell of wine be difoovered upon a perfoh, or he fhould 
vomit wine, yet if wkoefles have not aAually him drmihig it, 
puilifoment is not incurred, becaufo the findl alone leads but to a 
very uncertain conclulion, as this appearance, may p rocee d rither 
from the perfon ha^g drank wine, or foom his Invittg iat among 
wine-drinkers, from whom he may have contr8£ted the fmell 
and it is alfo poffible that wine mSy have been adminiftered to him by 
farce., or menaces, in whkb caie no punkhment is incurred:. 

Punishment for wine-drinking •!$ not incurred intoxication 
alone, unlefs it be known that the perfon has been intoxicated fay the 
voluntary drinking cX wine, or of Nabeess, becaufo men are fome- 
times inebriated by the ufoof aitidea<virhich.^aBe permitted, fucb as 
the juice of Hesiba$$e,.Qr mare's smIbvvoAiMSitKi may alfo be fometimes 
compelled to drink wine, which is not a punifoable odence, when 
thus conunitted by cmspulfon. 

Punishment is not to be inflifled upon a wine-drinfeer, wfallil 
he is intoxicated, nor until his mtoxkaticMi foaU have ceafod, in order 
that the end thereof (namely determent^ may be obtained. 

* A fermented liquor made by ftceptng daiify raifim^ 8fc* m hoc wader, h if dc* 
fcribed particularly in another place. 
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PUNISHMENTS. 

The punilhment of a free per&nr for drinking wine - or other in- 
toxicating liquor,, is eighty Jlripes^ on the authority^iaf all the compa- 
nions ; and thole eighty ftripes are to be inflicted in every relpeft 
under the lam<e rules and rellrlflions as in the ca& of whoredom, ac- 
cording to what is mentioned under that head : and (according to 
the Rawdyet Majhhoori) the wine-drinker mull be llripped naked to 
receive his punilhment. It is recorded from Mabommed that the of- 
fetider mu'll not be llripped, as nothing conc^ning the punilhment for 
wine-drinking occurs in the facred writings, wherefore it is expe- 
dient, for the fake of lenity, that a wine-drinker be not llripped to 
cecciye correction. The realim for what is recorded in the Rawdyet 
M/t^hhoor yi t)iat kind of lenity is aheady Ihewn in the number of 
Hripes pr^cribed, tholq in whoredom being one hifndred^ whereas in 
wUvB-drinking there are only eighty ; hence it is not requilite that a 
J'econd fort of lenity be Ihewn in the: mode, of mfliCtion. 

If the drinker of wine be a Have, male or female, the punilhment 
for wine-drinlung, with refpeCl to fuch, \% forty llripes only, becaufe 
the Hate of bondage induces only half punilhment, as has been re- 
peatedly mentiotied. 

If a perfim auka confelfion to the drinking of wine, or any other 
intoxicating- liquor, and afterwards retraCl freon luch confeliioti, pu- 
nilhmeiit is not to be infliCled upon him, as the puniflunent of wine- 
drinking is purely a right of Qon. 

WiNE-DRiNKiNO is {M*oved on the tellimony of two witnell^ ; 
and alfo by conleffion once made. It is recorded han jthoo Tooff^ 
that /we confelliona are requifitek But it b to be obierved that the 
evidence of Women againft men b not adimftible in wine-drinking, 
becaule the evidence of females b Uafale to variation, and they may 
be alfo fufpe^ed of abfence of ndtid, or forg^fubiefs. 


The 
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The degree of iutoxication which occafions punifliment amoiints Decree of in- 
to this,— >that the pcrlbii fo intoxicated be not able to diftinguilh what (o in- 
is laid to him in any {hupc nor to know a man from a woman. The 
compiler of the HeMya oblcrves that this is the doftrinc of Hanvefa. 

The two diiciples have faid that the degree of drunkennels which 
induces punifhment is fuflicientty found in the intoxicated peribn 
Ipeaking confufedly and indiflindly, as it is from this that druiikcn- 
nefs is generally underAood. Many dolors agree with the two dif- 
ciples in this point. The argument of Hanecfa is that the drinking 
of wine is among the cauies of punifhment, wherefore it is to be no- 
ticed only in the excefs ; for in a£ts which are cauies of punifhment 
i^Oiexcefs of them only is regarded, on account of feeking a pretext fur 
the purpofe of averting punifhment ; and excefs of drunkennels appears 
in the intoxication fb far bvef{ibWbr!tii]^'the reafbn as not to leave the 
perfbn a capacity of difliiiguifhing one obje^ from another.—— 

(In afeertaining the illegality of intoxication produced by drinking 
any other liquor than wine, regardMr had to what the two dil- 
ciples maintain concerning the punifhment for drunkennefs pro- 
duced by w/sre-drinkin^.')— in the puhifhment for drunken- 
nefs, has regard to the appearance of the efFe£t produced by the 
wine, in the intoxicated perfbn’s walkings or other actions, by 
his ftaggerittg or turning giddy when he attempts to walk ; but our 
doctors lay that fuch e^d may proceed from diHerent cauies, as 
they fometimes do not attend drunkennefs, and Sometimes occur in 
other cafes, (luch as weaknefs for inflaaoe,) wherefore this fpecies of 
cfleil is not regarded. 

Ip a perfbn, during a fit of intoxication, fhould make confeflion of Conre/Tion of 
any thingwhich occaiions punifhment, (fuch vowhoredomidi: tnfi«ice,) 
no punifhment is to be inflicted up<«i him, as in fuch a confeffion, 
there is apprehenfion of hdfehood, and this apprehenfion is to be re- £*nir<i: 
garded fo fir as to avert punifliment, finoe puniflunent [Hidd] is 
purely a right of God -it is otHerwife, however, in punifhment for 

VoL. II. I Jlander^ 
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flander ; for if a man in a ilate of intoxication were to make confefliou 
of flander, puniihment for flander muft be decreed upon him, becaufe 
this is not purely a right of Goo, but is alio a right of the individmf, 
and therefore a iiate of drunkcnncfs is here the iaune as a ftate of 
ibbriety, for the fake of inflicting a penalty, in the fame manner as in 
all other matters, fuch as divorce, manumtffiony and fb forth. 

mt itpoftacy. ly a man, during intoxication, (hould apoflatize from the faith, 
his wife is not thereby divorced from him, becaufe infidelity depends 
upon what may be a peffbn’s belief, and that cannot be afceitained 
during drunkennefs. 


C P. V. 

Of Hidd Kazafy or the Tunifhmeni for Slander. 

K«*^!***" Kazaf, in it’s primitive fetife. Amply means aceufxtion. ^ Ka%af 
in the language of the law, is underftood a man infinuating a charge 
of whoredom againft a married man or woman ; the perfbn fb aCting 
being termed the Kdzff, or Jfahikrer r and the man or wcmuui lb fcau- 
dalized the Makzof, of Jlanderetl. ^ ' 


PunifliiMnt If any perfbn exprefsly aocufe of whoredom a man or woman 
bToriend^ whois married*, in fuch cafe,' if the acculed require the magiflrate 

• WidMMit producing the mwiber ef witneflw requifitB to prove the charge. 


to 
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to pafs fentence (rf pumfliment for flauder upon that perfon, the ma- J"**'*^ 
giilrate is boiuid to order its infli^Stion. 

The punifliment for flander is eighty fir tpes^ if the flandered lie The puniih- 
free^ becaufo God has fo commanded in the Keran^ laying, — ** Bu T freeman^ is 

“ AS TO THOSE WHO ACCUSE MARRIED PERSONS OP WHOREDOM, 

** AND PRODUCE NOT FOUR WITNESSES, THEM SHALL YE SCOURGE 
** WITH FOURSCORE STRIPES.” And the conditions upon which 
this punilhment is to be inflicted are twofold;— first, That the ac- 
cufed make requiiltion thereof, becaufo of his righr being involved in 
it, in as much as fcandal is by that means removed from him ; — 
SECONDLY, That the accufed be a married man, this being particu- 
larly fpecified in the text already quoted. 

It is neceflary that the eighty Aripes [or ftrokes] be infli<£ted on 
different parts [or limbs] of the oflender, in conformity to what has 
l)een already advanced upon that fubjeA with reipe£t to the puniih- 
ment for whoredom: but it is to be obferved that the perfon fuftcring 
this correction is not to be Gripped naked, bccaufe the occafion of 
the punilhment is not abfolutely certified, fince it is polHble that the 
accufer may have fpoken truly, for which reaibn it mud not be in- 
flicted with feverityy as in punilhment for whorethm. The outer gar- 
ment or robe, however, together with any clothes which are fiuffed 
or quilted^ mud be removed, becaule iiich a covering would prevent 
a perlbn from feeling his punilhment. . 

If the accufer be a Jhve^ the panilhment for flander with refpetd 
to him is forty fripes ; as bondage induces only half punilhment, — 
according to what has been bef<H« repeatedly oblerved upon that 
head. 

The fate of marriage of the flandered perlbn [which is Defeription 
a requillte condition of punilhment to the fanderer"] requires that "he^lwSer. 

I 2 he 



6o 


PUNISHMENTS. 


Book VII, 


ine of whom 
inauces pu- 
nifhmcnt. 


Cafes which 

conititute 

iltindcr. 


he or (he be free, of found judgment, of mature age, and a Mufful~ 
man ; and alfo of chafte repute ; that is to fay,— free from any fufpi* 
cion of adultery : there are, therefore, five conditions required in it ; 
FIRST , — Tht freeSm of the accufedt becaufe the word of God fays, 
“ Upon them,” (that is upon female flaves) “ is due half the 
“ punishment that is due upon Mabfemasy* — ^Where the word 
Mabfanasy by the context, implies free womens in oppofition to Jleeoest 
whence it appears that the term married [Mobfaf^ here applies only 
to secondly, Smity f intellebit and, thirdly. Ma- 

turity of age\ — becaufe infants and idiots are not liable tobe Icahdalized, 
as whoredom caniMt be proved upon fuch fourthly, Ifldmy be- 
caulc the prophet declared, “ ^ Polytbeif is not a Mahsan and 
fifthly, — Chajiityy becaufe no fcandal attaches to any other per- 
fons than thofe who are of chafle reputCy and the accufer of an 
imchafle perfon, moreover, fpcaks truly. 

If a perfon deny another’s parentage, as if he were to fay to him, 
“ Thou art not thefbn of thy [reputed] father!” fuch perfon there- 
by incurs punifhment for flatter : this, however, is only where the 
mother of the perfon thus addrefled is a married wotuany becaufe fuch 
denial is a poiitive accufation with refpe^ to the mother of that per- 
fon, fince the legitimacy of a child cannot be denied uulefs it be 
begotten in whoredom. 

If one perfon, in the heat dt paflioii, fay to another, Thou art 
“ not the foil of fuch-a-one,” and the perfon mentioned be his fa- 
ther, and his defeent be efHblifhed as from him, in this cafe the 
perfon fo fpeaking incurs puAifhment for flander. But if thefe words 
be fpoken in any other circumftance than the heat of paflion, punifh- 
ment for flander is not incurred by the fpeaker, becaufe fuch words, 
if fpoken in wrath, imply malicious and wanton abufe, whereas, if 
uttered in a calm and deliberate moment, they may mean no more 
than an upbraiding, by denying any Hkenefs between the perfbii 
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ipoken to and his father, in point of goodueis of diipoHtion, fuch as 
benevolence and ib forth. 

If a man fiy to another ; Thou art not the fbn of (uch-a-one*** 
and it (hould happen that the pedbn named is the grandfatlxr of him 
who is thus addrefled, the ipeaker does not incur punilhment for 
ilander, becauie his ailcrtion is literally true. And, in the lame 
manner, if a man Ihould declare another to be the Ion of one who is 
his grandfather j he does not thereby incur punilhment for Hander, be- 
cauie the child’s child is metaphorically referred to the grantfather, 
and is called bis child. 

If a man call another ** a fon a whore y' and it Ihould happen 
that the mother of him who is thus addrelled*is dead, and had been 
a married woman, in fuch cale, if he [the Ion] require punilhment 
for Hander to be inlli^cd upon the fpeaker, the fame muH be inflidccL 
accordingly, becauie the fpeaker has Handcred a married woman 
after her death. It is to be obferved, however, that a right to demand 
punilhment for Hander, in behalf of a deceafed per fon, belongs only to 
one in whole parentage a flaw is created by the imputation, and this 
is either the parent or the chiUy bccaufe fcandal attaches to the 
child of the accufed, and hence the Hander applies to the child alfo 
in cifedl. According to Shafeiy any heir may demand punilhment 
for Hander in behalf of a perlbn decealed, becauie punilhment for 
Hander is held by him to be a matter of inheritance y as lhall be here- 
after demoiiHrated. According to our doflors, on the other hand, 
the power of demanding punilhment for Hander in behalf of a pcrltJii 
decealed is not in the way of an inheritancey but for a rcal()n already 
intimated, that the Icandal ariling from the Hander attaches to the 
decealed -whence it is that the right to demand punilhment for 
Hander on behalf of a defund appertains to one who may be excluded 
from inheritance by the murder of the perlbn from whom he inherits ; 
and that it allb appertains to the child of the daughter y in the lame 

manner 
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manner as to the child of the Jbfif l(conitrary to the opinion of Mor 
hammed’^ and alfo, that it appertains to the. r/friATs child during the 
lifetime of the former ^ (contrary to the opinion of Ziffer fo 

alfo, that if the deceali^ perfon who was llandered were married^ it 
hi lawful for that perfon’s child to demand the puniihment for (lander, 
although fuch child (hould be an infdet, or a Jleeve. This laft is allb 
contrary to the opinion of Ziffer^ who argues that if the right of de- 
manding puniihment for (lander, in behalf of a defunct, were to red 
with the child, being an infidel^ it mud (b appertain, either in the 
manner of an inheritance^ or on account of his being a party, becaufe 
of the (lander extending to him by effect, ((ince the (caudal ariling 
from it attaches to him;) and both thefe inferences are unfupported; 
the frf, becaufe puniihment for (lander is not a matter of inbe^ 
ritance ; and the fecond, becaufe, as an exprefs accu(ation of whore- 
dom made againd the child does not induce puniihment for (lander, 
(fince an infidel cannot be a married perfon in the fenfc which fubjefls 
the acculer to puniihment,) lb, in a calc where the (lander is eda- 
blilhed with rcfpcfl to him by effeSl only, it does not induce puni(h- 
meiit a fortiori. — Our doflors, on the other hand, argue that, in the 
cale in quedion, the (landerer, by acculing a married perfon, has fixed 
a dain upon the child, for which he will feek fatisfaftion by puniih- 
ment for (lander: — the principle upon which this proceeds is that 
the circumdance of the acculed being a married pepfon is made a con- 
dition [of puniihment upon a (landerer] in order that, in the charge 
of whoredom, the imputation of a dain upon him may be com- 
pletely edablilhed, after which fuch imputation of a dain dclcends 
to his child; and fuch is the ca(e in the prelent indance: and 
although the child be an infidel, yet infidelity does not prevent a 
claim of right: contrary to a cafe where an exprefs accufation is ad- 
vanced againd the child himfelf ; for in this calc puniihment for 
(lander is not incurred, becaufe here the imputation of a dain does not 
completely exid, as marriage (in the (enle which would induce 
puniihment for (lander,) does not exid with refpedt to the accufed, on 
account of his being an infidel. 


A SLAVE 



Chap. V. PUNISHMENTS. 

A SLAVE is not permitted to demand punilhment for flander upon 
his mafter, — where the latter has flander^ his mother, being a mar- 
ried woman ; — ^neither does it belong to a Ion to demand punilhment 
for flander upon his father,— where the latter has flandcred his 
mother, being a married woman'; — becaufe a mafler is not liable to 
any chaflifement on account of his flave, nor a father on account of 
his fbn ; whence it is that retaliation is not executed upon a father on 
account of his Ion, nor upon a mafler on account of his flave. But 
if the mother (hould have another Ion by another father, that fon may 
demand punifhment for flander to be inflicted, on Isehalf of his mother, 
upon the father aforefaid, bccaufe the occafion for punifhment, 
(namely Jlander^ is in that cafe fully eftablifhed, and the obflaclc to 
the demand of it does not exifl in the perfbn who demands it. 

If any perfon accufe another of whoredom, and the perfon fo 
flandered die, punifhment fl)r flander is not incurred. Sbafei main- 
tains that punifhment is nut to be remitted. Aitd in the fame 
manner, if the flandered perfon fhould die after the inflidlion of a part 
of the punifhment upon the flandercr, the remaining part thereof 
ceafes, according to our doAors . — Sbafei alleges that it docs not ceafe. 
This difference of opinion obtains bccaufe punifhment f<)r flander is a 
matter of inberitanccy according to Sbefe'i^ whereas according to our. 
do£fprs it is not fb. It is to be obferved that there is no difference of 
opinion concerning the punifhment for flander being a right of God,. 
and alfo a right of the individual; — becaufe the punifhment for 
(lander has been ordained by the law for the purpofc of removing 
fcandal from the perfbn flandered, and the advantage refults folely 
to the flandered, on which account, punifhment for flander is a right 
of the m(bvidual\-~^nA it has alfo been ordained for the purpofe 
of determent^ (whence punifhment for flander is termed Hidd*^') and 

* See the definition of UUd in the beginning of this book. 
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the defign of the inftitution is to purify the world from liii, and 
this dcmonftrates that punifliment for (lander is a right of Goo ; — 
Ibme of the rules in it, moreover, prove punilhment for (lander 
to be a right of the indhidnal^ fuch as that ** it cannot be decreed but 
<* where fome perfon fues for it,” which is a right of an individual ', — 
and, on the other hand, (bme of it*s rules prove punilhment for (lander 
to be a right of God, fuch as, that ** the exaftion of it is committed 
“ to the magiftrate, and not to the perfon Jlandered^ — In (hort, in 
the punilhment for (lander there are two contending principles ; and 
ftich being the ca(e, Shafet gives the JirJi principle the preference, 
namely, the right f the individual^ conlidering that as fuperior 
to the right of God, the right of the individual being preferable, 
becaufe of his being neceditous, whereas God is not neceditous : 
our doctors, on the other hand, give the fecond principle the 
preference, and hold it to be the fuperior, becaule in whatever 
degree the right of the- creature may be concerned, the Creator 
is the furety, and the guarantee thereof ; and hence the converlation 
of the rights of the individual is therein obtained : but the cafe is not 
the fame in the reverfe of this propodtion, becau(e there is no autho- 
rity to exadt the right of God, but in the way of a vicarious delega- 
tion. Thefe diderent tetiets, as held by each party, are notorious ; 
and from them proceeds a coutradidtion of opinion refpe^ng a variety 
of cafes in punifhment for (lander. Thus, according to Shefety pu- 
nifhment for (lander is an inheritance ; but in the opinion of our 
doctors it is not lb, as inheritance obtains only in the rights of the /«- 
dividualy and not in the rights of God.— Again, the remidion of it is 
not approved by our doctors ; but according to Shafe'i it is approved : 
and again, it is not lawful to accept of any thing in l^w of punidi- 
ment, according to our dolors; but according to Slnfei this is 
lawfuL It is recorded that the opinion of jiboo Ttuftf refpedliing re- 
roidion is the fame with that of Shafe'i. 

If a perfon make confedion of (lander, and afterwards retra^ from 

(iich 
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Aich cimfeiHon, his retractation is not to be credited, becaufc, as the ^ *** 
right of the flandered peribn is therein concerned, it is to be luppofed ‘ ' 
that he will fallify the retraction contrary to fuch punilhments 
as are purely a right ^God, where the retractation mud be admitted, 
as there is no peribn concerned to oppoie rite veracity of it. 

If a man were to call an ^rah a Nabatixan *, puntihment for a term of 
flander is not incurred by him, becauie he is here fuppofed only to 
fpeak comparatively^ — ^implying merely that the peribn he addreilcs is 
zNabatfxem mdfodnefs of dij^tioa^ or in want of virtue' and in the 
iame manner, if a man were to iay to an Arab ** Tiiou art not an 
** Arabi'* no puniihment would follow for the fame reaibn. 

If a man iay to another, ** O ibn of the rain,*' he is not a 
ilanderer, becaufe theie words may be conildered as implying purity 
and foftnefs of manners^ as rain is didinguiihed by the qualities of 
purity and fiftnefs. 

If a man, in fpeaking to another, ihould declare him to be the 
fon of any of his parental relations other than his father^ fuch as his 
maternal or paternal uncle, or his depfather, he is not a Ilanderer, 
becauie it is common to beilow the appellation of father upon each of 
theie relations, in the iiune manner as upon the natural parent. 

If a man, being in anger, foy to another Zintefeeal-Jiblee f , wd Equivocal ac> 
ihould plead that he thereby meant ** you climbed up the hill,” yet 
puniihment-ibr flander is to be infliCted on him, according to the two 
Elders. Mohammed maintains that punifoment is not to be inflicted flander: 

* The Nahaibiam are a tribe upon die confines of remarkable t9rjhe barbarity 
and ferocity of their manners, 

t This may be either tranflated ^ you emmitted wb$redm in* the mountain,” or 
^ you afandtd the mountain,” as the term Zimna fignifiea not only M/h§r4dm^ but aifo 
^limbing^ or afanding^'* 
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on him, bccaufe the word means afeendingt in its literal .fenfe, 
and the mention of a mountain proves that fuch is intended by it. 
The argument of the two JUders is that Zinte is ufed to exprefs whore- 
dom alfo; and the circumftance of anger proves that by the word 
Zinte whoredom is intended ; wherefore punilhmcnt is to be inflicted, 
in the fame manner as if ^e term Zinte had been ufed without any 
mention of a mountain^ and he were to fay that by Zinte he meant 
afeent. 

If one man were to -fey to another Zinte ali-al Jiblee *, according 
to Jome do£tors punilhment for flander is not incurred by him, be- 
caule the mention of a mountain^ in this place, demonUrates that by 
Zinte he meant afeending ; but according to others^ punilhment for 
flander is incurred, becaufe a (ituation of pe^on and edufe proves the 
meaning of the fpeaker to be whoredom. 

If one man Ihould fay to another “ Thou art a whoremonger,’* 
and the other Ihould anfwcr “ nay, but /Ao«,” — ^they both incur 
punilhmcnt for flander, as attempting each to fix an imputation of 
whoredom upon the other. 

If a man ihould lay to his wife “ Thou adultrefs 1” and Ihe 
ihould anfwer, faying, “ Nay, but thou !” punilhment for flander 
is incurred by the woman ; and there is no Ijodn in this cafe ; be- 
caufe the hufl>and and wife are both equally accuiers ; but the accu- 
lation advanced, by a huiband againll his wife induces Ladn i and that 
by a wife againll her huiband induces for flander \ and pu- 

nilhment for flander is here firil inflidled upon the woman in order to 
prevent hadn., as a peribn who has fuffered punilhment for flander is 
incapable of making Lxidn ; for if this arrangement were reverled, 

• Littrally, “You afeended upm the mountain,” or, “ You have committed whore- 
“ don apeti the mountain.” The vniidla [upon] is the only diffierence between this and 
the preceding cafe. 


(that 
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(that is to if the La 4 M*were previoufly required of the wonian,) 
neither the Lada nor the punifliment would dro|> : the puniihmcnt, 
therefore, is to be firil iuflid;ed, iu order that Lada may be prevented ; 
for it is laudable to leek a remedy by which Lada may be avoided, 
becauic that is allb punifhment in effe^l: *. But if the wife, iu the 
example here recited, were to reply to her hulband, 1 have com- 
“ mitted adultery with you,” in this cafe there is neither punilh- 
ment for Bander, nor l^a ; for there is a doubt conceruing both 
punifhment and Lada^ as it is {wfHble that the woman may allude to 
a fa^ of whoredom committed before marriage, in which cafe pu- 
nifhment for whoredom would be incurred by the woman, and nut 
Lada^ fhe having, by her reply, confirmed the aBertion of her huf- 
band, in thus imputing whoredom to him; but by the hufband 
nothing would be incurred, as he does not confirm her aflertion : and 
on the other hand, it is alfo pollible that fhe may allude to carnal 
connexion afeer marriage, as if fhe were to fay, [in explanation,]—* 

“ My adultery confi fled in your having connexion with me, after our 
** marriage, againflmy will,” (and this, in fuch a fituationf, is the 
mofl probable meaning of her words,) in which cafe Lada would be 
incumbent upon the woman, and punifhment for Bander would not 
be incurred by her, as the accufatida is made by the hafiaad, and not 
by the and in confequence of thefe two contradidlory poffi- 
bifities, a doubt exifb ^ually with refpedl to Lada and pm 'tjhmat for 
Jtaader ; wherefore ndther is to be infilled on. 

If a man fhould have acknowledged a child bom of his wife, and Cafe of ac< 
fhould afterwards deny it, in this cafe Lada is incumbent, becaufe the 


• And if the wife were firft required to make Lean., and the puniihmcnt for flander 
(which the Lain would not prevent,) were afterwards inflidled on both parlies, fhe would 
(by this mode of proceeding) fiifier, in efl^, twe fumfiauntt, which is unlawful. Tq 
underftand this rightly it is neceflary to remaric that the impofition of an oath is conlidercd 
as a vitUnet or hardflnp amounting to puni/hment, 

t Of rtcrminalitn and fitUing. 
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parentage of the child has been eftablilhed in him by his previous 
acknowledgment, and by hia lut:de(|uent dental an acculation is im- 
plied with relpeA to his wife, who is the mother of the child ^ he 
mult therefore make Lada, But if he Ihould JfrJl deny the child', 
and afterwards acknowkdge it, in this cafe pumihment for Jlanden is 
to be inflicted upon him, becaufe when he thus fa^lihes, I^adn is pre- 
vented, as ha&n is a fort of punilhment impofed from the necellity of 
the cafe, owing to a mtitual ^iification *, in which punilhment for 
fiander is the original thing, and hence, in a cale where the mutual 
falfification is done away i-, that which is the original mud be put in 
force. The parentage allb of the child is ellabUlhed in this man, in 
both theie cafes, fince he has acknowledged it, whether fuch acknow- 
ledgment be made before denial, as in the former infeancc, or tfier 
denial, as in the latter. 

Objectiok. — In the fonner iaftance, upon haAn becoming in- 
cumbent, it Ihould follow that the parentage of the child is not ella- 
blilhed. 

Reply.— Baftardy is not a necef&ry confequence of hadriy for 
Ladn may be impofed without bailardizing the child, in the feme 
manner as where a man denies a child after a long lapfe of time from 
the period of the birth, in which cafe Lm&h is incumbent, and the 
child is not baftardized, but its parentage remains eftablilhed ; — as, on 
the contrary, a child may be baftardized in a cafe in which Ladn is 
not incumbent ; as where a hulband denies a child born of his wife, 
who is a flave, in which cafe the childds baftardized, but Ladn is not 
incumbent 


* Where the wife denies the hufeend’t aflcrtkMS and the huiband denies the chaftitjr 
of hit wife. ' 

t By one of the parties confcAng the odier to be iA die right as the huiband here 
deeS) by acknotidedging the child dfter haYing denied iu 

t Owing to dw wife being a /bv#* 

4 - •• 
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Ip a man were to Ay to his wife ** This is neither my child, nor 
** ytt yours” in this CAfcLadn is not incumbent, nor is punilhment 
for flander due, as the hufhand here merely denies the child being born 
of his wife, and a hufband is not a flan^crer by fuch denial. 

Ik a man accufe of whoredom a woman who has children, the 
father of whom is unknown,— K)r if he ihould lo accule a woman 
who has made £.(»/», in confequence of any of her children having 
been denied [by her hufband], whether fuch children be living or 
not, — in neither of thefe cafes is punifhment for flander incurred, be> 
caufe the figns of whoredom are found with the woman, namely her 
children, who are without any acknowledged father : the reputation 
of this woman is therefore quefliouable, on account of thefe figns ; 
and perfeSl chajlity of repute in the accufkl is one condition of punifh- 
ment for flander being incurred by the accufer. Hut if a man were to 
accufe of whoredom a woman who has made hadn in confcquence 
of an imputation of adultery made againfl her by her hufband, and. 
not on account of his denial of her children, in this cafe punifhment 
for flander is to be inflided upon the accufer, fince here no figns of 
whoredom are found with the woman. 

If a man have unlawful commerce with a woman in whom he 
has no right of cohalntation *, punifhment for flander is not to be in- 
flicted upon his accufo*, becaufe ebe^ity f repute is not applicable to 
the acculed, (and this is conditional to his being married, in the fonfe 
which induces punifhment for flander upon the accufer,)*— and alfb, 
becaufe the accufer in this inflance ipeaks truly. 

It is to be obferved as a rule, that punifhment for flander is not 
Incurred by the accufidion of any perfbn ^guilty of fuch. a ca rnal con- 

* There are many cafes of this defeription tvhicb do not amount to whtndtm, at may 
be feen under the head of Errmna CnmtJiuiif dec. 

junCtioa 
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junction as is in its owq nature unlawful^ becaule the term whoredom 
\Ziwia\ (igniHes a carnal conjunction of this de&ription : — but where 
a perfon forms fuch a carnal connexion as is unlawful on fimf other 
account, puniihment for Hander is incurred by the accuiation of him, 
as a carnal conjunftion of this delcription is not whoredom. — ^The con- 
nexion of a man with a woman who is not his property in any lhape 
whatever, (fuch as a Jlrange woman,) or with one in whom he has 
no property in fome one lhape, (as in. a partnerjhip Jlofuey for inftauce,) 
is unlawful in its own nature ; lb allb is his connexion with a woman 
who is his Have, but who is one with whom cohabitation is unlawful 
to him by a perpetual illegality^ (fuch as his fojler JiJler ;) but his con- 
nexion with a Have with whom cohabitation is unlawful to him by fuch 
an illegality as is not of a perpetual nature, (as in the cafe of one with 
whofe JiJler he cohabits, either as his wife^ or as his JlaveJ^ is unlawful, 
on anotberAccoxmX. *. jlboo Hemerfa^ (in the cafe of /V/r^a/ cohabitation 
under a perpetual illegality,) makes it a condition -f that the perpetual 
illegality be univcrfelly admitted and efeablilhed upon the authority of 
the moft generally accepted traditions, fo as to be determined and 
known beyond all doubt or difpute : for example, if a man w^re to 
accufe another, who had carnal connexion y/\xh partnerjhip fetnale 
Jlavey in this cafe punifhment for flander is not to be inflicted upon 
the accufer, becaufe the accufed appears to have committed the aCt 
with one who is his property in> ome (hape, but not in another. But 
if a man were to accufe a perfen who has cohabited with his female 
flave, being o^Pagany or with his own wife during her courfes, or with 
his Mokdiibay punilhment fer flander is ineurred by the accufer, becaufe 
here the illegality (flippoflng the exiflenceof the ^^operry,). 
is merely of a temporary nature, continuing only until the removal of 


• That is to fajr, altho^gh: it.bg j)ot;anlait6il in >0«w» natarty yet it itnudofo by«>- 
€tmpanct%: but this is not ^ ptrpttiuf illc{^ty, as the pt^ibUioiv (in the infta|ice hfre 
cited) would be removed by the dam or other means of removal of the After : contrary to 
illegality, which exifting in thepd^rA btrfilfy can by no means be removed. 

t Of the aA amounting to whorilKto* 
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thoie ob(hlcl<!d, (iiatndy Pagonijhtt or the eokrjes^ or the cohtraft of 
Kitabui%) — ^this illegality, therefore, is illegality on another account, 
and hence the a£t is not whoredom. It is recorded from Aboo Yoofaf 
that the carnal conjunflion of a man with his Mokdtiba oceSflons the 
dellrudtion of Ih/dn in him ; and fuch is alio the opinion of Ziffer^ be- 
caule a Mokdtiba is hot her owner’s property ih* refpeft to carnal eHjoy-^ 
mentt (whence it is that if a tnadCf edmthit that aft with his Mo* 
kdtibay he becomes rcfponfible for her Akir : ♦)— bur doftors, on the 
other hand, oWerve that the perlon of the Mokdtiba is the property of 
her mailer, but that the enjoyment thereof (with retpeft to the 
mafier") is illegal on another account -f-, fince it is an illegality which 
continues only until fuch time as the Mokdtiba appears unable to 
pay her ranlbni, or the contrafl of Kitdbat be broken.— If a man 
accufe a perfon who has had carnal connexion with his Jhnale Jlave^ 
being his fojler JiJler, puniihment for flander is not due upon the ac- 
cufer, becaule carnal connexion with this Have is prohibited to the 
mailer by a perpetual illegality : and this is approved doflrine. 

If i peribn accuie a deceaied Mokdtib who may have left cffi^fls 
fuiiicient to difeharge his ranfoin, yet puniOunent for flander is not 
due upon the acculer, bccaufe here is a doubt with refpefl to tiie 
perfedl freedom of the Mokdtib ^ the companions didering in opinion 
upon this point. . 

■ 4^ ’ 

If a perfon accufe a Mujffulman convert, whoy whilH yet a Pagan^ 
had married his mother, puniihment for flander is to be inilifled 
upon the accufor, according to Hone fa but the two difoiples allege 
that it is not due. The foundation of this diilerence of opinion is 
that the marriage of z Pagan with his oWn mother is approved among 

♦ 

* Meaning, the portion which is to be paid to her in die mamier of a detatr, 
t That is, not in its awn natura, but occafioned by cirtum/lantet. 
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the Pagans t according to Haaecfa^ — but the difciples hold that it is 
not approved ; as was explained at large in the book of Marriage, 
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If an infidel, refiding under protection in a Muffubnan {late, 
{hould accule a Muffulman^ punilhment for flander is incurred by him, 
becaufe, in punifliment'for flander, the rights of the individual are 
concerned, and the prote^ed infidel has undertaken to pay a due ob- 
fervance to the rights of individuals, fince, as he himfelf deflres to be 
fereened from injury, it follows that he undertakes that he will not 
ofler injury to others ; and alio, that he iubjed;s himfelf to the coule- 
quence, if he fhould do ib. 


A Mufuiman 1f puniflimeot for flander be infliCled upon a Mujfulman^ his evi- 
id^'c”iu /or dence cannot afterwards be received, although he fhould repent. — 
elicited* ***' alleges that, in cafe of repentance^ the credibility of his 

from being a evidence is rcflored. This point will be further explained in treating 
Evidence. 


and an imjUti If an infidel fufler punifhment for flander, his evidence bwomes 
inadmiffiUe, not only with refpeCt to Mujfulmans^ but alfb with re- 
*»»«•) fped to Z/mnirrr,-— becaufe competency in evidence appertained to 
him with refpeCt to all of his own defeription, (namely, Zinrnees^) 
but bis evidence is thenceforth to be rejeCled, — reje^ion of evidence 
being one of the confequences of punifhment for flander.— But if this 
infidel fhould be afterwards converted to the faith, his evidence then 
becomes admifliUe with refpeCl to both clafles, (that is, both Mujful- 
mans and Zimmees^') becaufe, upon his embracing the fiuth, he obtains, 
denovOf a competency in evidence which did not before exift*, and 
the rejection of which, therefore, is not a confequence of the punifh- 
ment for flander : contrary^ to where a flave fufiers punifhment for 
flander, and is afterwards emancipated ; for here his evidence ftill 

* Namely widt*tefpeft to Mujklmmts, 
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continues inadmifltblcy fince, as he was not competent to appear al 
all as a witneis, during his Jlavery^ ib as that the rejedlion * ot his 
evidence might be the coniequciice of his liaving filtered punith- 
ment for Hander, this circumlhiuce will operate to that eftett after 
iiis emancipation. 

If a llngle ftroke be inflicted on an infldel on account of flandcr, 
and he thould then embrace the faith, and the remainder of tlic putiifh- 
ment be afterwards infli£tcd, in ilich cale his evidence is admiflihle, 
becaufe the rejeftion of evidence is the means of rendering punilh- 
ment entire and complete, and is therefore a manner of punifhment ; 
but as the degree of punilhment inflicted after his having embraced 
the faith is only a partial corredion., and not what can be properly 
termed punijhment ^ the rejection of evidence is not to be coniidcred as 
a manner of it -f-. — It is recorded from /U>oo Voeifaf that his evidence 
miiit for the future be rejected, bccaule the degree of piinithment 
inflicted fubfequent to his converfion is the greater proportion of it, 
and the //WAv is a dependent of the greater. But the former is the 
more approved doctrine. 

If a man commit whoredom at fcveral ditferent times, or re« 
peatedly drink wine, and the punifliment for either be afterwards in- 
fli^ed, the fingle punilhment, in either inflance, is confidercd as 
anfwcring to all the repetitions of oflence; and lb allb, if a perfon 
were repeatedly guilty of flandcr, and punilhment for Hander be 
afterwards inflicted on him. The ground of this, in the cale of 
xvhoredom and •wine~drinking^ is that the punilhment in both thelc 

* Meaning the 

t This ftrangc fophtftry turns entirely upon the meaning of the tenn Hidd^ which is 
dchned CO be a certain ftated corre^ion completely executed^ any thing (horC of this nut 
being Hidd [punifliment but only chajlifement* 
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inAances is purely a r^t of God, and the defign, in the inAitAion <rf“ k, 
is to deter people from the perpetration of fuch ounces ; and a proba- 
bility of this end being pbtained is cftaldilhed by a fingle infiidlion of 
punifhment, wherefore the obtaining of it by another infli<flion of 
punilhinent is dubious*; and hence punilhment cannot be inflifted a 
Iccond time, becattle of this doubt : contrary to where a peribn com- 
mits whoredom, and is atfo guilty of Jlandtr^ awJ of wine-drinkingy 
for in this cale a puniihment is to be iniliAed leparately for every 
dUlind fpecies of offence, becauie each of thefe a£ts is of a nature 
different from either of the other two, ;uid the deffgn of each of them 
is different, wherefore, in the punifhihent of fuch afls there cannot 
be any coaleicence : and with refpe£f to Jlandery in the punifhment 
of it the right of God is held by our doctors to be predominant, 
whence the fame arguments apply to it as to whoredom and wine- 
drinklng, Shafei maintains that, in the cafe of repetition of (lander, if 
the flandered perfon be different, (as if the firft perfbn (landered were 
Zeyd and the fecond Amar'). or, if the peribn with whom the flan- 
dered is accufed be different, (as if a man were to accule Zeyd of 
whoredom firft with one woman and afterwards with another,) in 
this calc there is no coalefcence of punifhment, but for each flander a 
feparate punifhment muft be infliAed ; for according to Shafei, in the 
punifhment for flander, the right of the individual is predominant. 


* Becaufc having been, probably, already obtained, it is, (in that cafe) impoffible that 
it fiiould be obtained a finml time. 
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c H a p. VI. 

Of Tazeer, or Chajlifement *. 

Tazeer, in its primitive ien(e, means frohihition^ and alfo in- 
Jhrultion ; in law it fignifies an infliction undetermined in its degree 
by the law, on account of the right either of God, or of the indivi- 
dual ; and the occafion of it is any offence for which HidJ (or Jlated 
punijhment) has not been appointed ; whether that offence confifl in 
•word or deed. 

Chastisement is ordained by the law, the inflitution of it being 
eftablilhed on the authority of the Korany where God enjoins men to 
chafttfe their wives, for the purpofe of correction and amendment ; 
and the fame alfo occurs in the traditions. It is moreover recorded 
that the prophet chaftiled a peribn who had called another perjured ; 
and all the companions agree concerning this. Reafbn and analogy 
moreover both evince that chaftilement ought to be inflicted for aCts 
of an offenfive nature-f“, in fuch a manner that men may not become 
habituated to the commiflion of fuch aCts; for if they were, they 
might by degrees be led into the perpetration of others more atro- 
cious. It is alio written in the Fatdvee Tinmr-^i^e of Imdm Sirukhjhy 
that in "Tdneery or cbajlifement, nothing is fixed or determined, but 

* It is difficult to feparate the ideas of theftifmnrt and LAW, how- 

ever, conltders them as being efientially diftiq^ fince the degree of Hidi (or funijhmint) is 
fpecified by the law itfelf, whereas, Tazeer (which for diftinAion's fake we render ehajlift- 
mill) is committed to the diicretion of the magifiratOk and for this rtafon it is elfewhera 
rendered difarrtimtrj trrrtilhn, 

t Meaning petty offitnees. 
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that the degree of it is left to the diferetion of the Kdzee^ becaufe the 
dcfiga of it is correEiion^ and the difpofitions of men with refpeft to it 
are different, ibmc being fufficicntly corrected by reprimands^ whilfl: 
others, tnorc obftinatc, require and even blvws. 

In the Fatdvee Shafee it is iliid that there are four orders or de- 
grees of chaftifement ; — first, the chaftifement proper to the tmjl 
noble of thembUy — (or, in other words, princes, and men of learning,) 
which conftffs merely in admonition, as if the Kdzee were to fay to 
one of them, “ I underffand that you have done thus, or thus,” foas to 
make him ailiamed ; — secondly, the chadiiement proper to the 
noble, (namely comnnanders of armies, and chiefs of diftrifts,) which 
may Iw performed in two ways, either by admonition, (as above,) or by 
.that is by dragging the offender to the door and expofing him 
to fcorn; — thirdly, the chaftifement proper to the middle order, 
(conlifting of merchants and fhop-keepers,) whicli may lie performed 
by firr, (as above,) and allb by imprifonment \ and fourthly, the 
chaffil'ement proper to the loweft order in the community, which 
may be performed by f irr, or by imprifonnwnt, and alfo by bloves. 

It is recorded from Aboo Toofaf that the fiiltan may inflift chaf- 
tifement by means of property, — that is, by the exadion of a fmall 
fum in the manner of a fitie, proportioned to the offence ; but this 
doftrine is reje«ftcd by many of the learned. 

Lwam-Timoor-Tashee fays that chaftifement, where it is in- 
curred purely as the right of God *, may lx; inflided by any perfon 
whatever ; for Aboo JdJir Hindoodnee, being afked whether a man, 
finding another in the of adultery with his wife, might flay him, 

• That is where it is incurred by an oSeace committed merely againft the t aw, and 
not afi^ing an individual. 


replied, 
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rcpl'cd, “ If the hulband know that expoftulation and beating will 
“ be fufficient to deter the adulterer from a future repetition of his 
“ offence, he muflt not flay hitp ; but if he lee real'on to fuppoie 
“ that nothing but death will prevent a repetition of the offence, in 
“ fuch cafe it is allowed to the hulband to flay that man ; and if the 
“ woman were confenting to his a»Sl, it is allowed to her hulband 
“ to flay her alio — from which it apixrars that any man is em- 
powered to chaflife another by blows, even though there lie no ma- 
giftratc prefent. I le has demonffrated this fully in the Moontnffee ; 
and the reafon of it is that the chaffifement in quefliun is of the dais 
of the removal of evil with the hand, and the prophet has authorilcd 
every pcrlbn to remove evil with the hand, as he has laiil “ It'/joJoever 
“ among ye fee the evil, let him remedy it with his own hands ; 
“ but if he be unable fo to do, let him forbid it with his tongue," — (to 
the end of the fpecch.) — Chafifement, therefore, is evidently con- 
trary to punijhment, lince authority to inflid tire latter does not 
appertain to any but amagiffrate or a judge. — ^This Ipecies of challilc- 
ment is alio contrary to the chaflilcmcnt which is incurred on 
account of the right of the individual, (fuch as in cafes of flander, and 
fo forth,) lince that depends upon the complaint of the injured party, 
whence no pcrlbn can inflid it but the magiflrate, even under a 
private arbitration, where the plaintiff and defendant may have re- 
ferred the decifion of the matter to any third perjon. 

Chastisement, in any inflance in which it is authorifed by 
the LAW', is to be inflided where the Imdm lees it advifeable. 

If a perfbn accule of whoredom a male or female flav'c, an 
JValid, or an infidel, he is to lie chaffifed, becaule this accufation is 
an offenjive accufation, and punilhment for flander is not incurred 
by it, as the condition, namely Ihfdn, (or marriage in the fenfe 
which induces punilhment for flander,) is not attached to the acculcd : 
chaflifement therefore is to be inflided. And in the lame manner, 

if 


It IS to Ik* in- 
flicted where - 
ever it is nu- 
thorifed. 

Chaflircincnt 

is due for 
fliiiidcring 4 
fttt xfe or an 
iuJiiUL 
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if any peribu accufe a Mujitlman of any other thing than wboreekmt 
{that is, abuie him, by calling him a refrobate^ or a villain^ or an in- 
Jtdelf or a chaftifcmcnt is incurred, becaufe he injures a Mujful- 
mtn, and defames him ; and punilhment [HiJd] cannot be coniidered 
as due from analogy, finoe analogy has no concern with the uecef> 
lity of punilhment : chaftifement therefore is to be inflicted. Where 
the aggrieved party is a Jlave^ or fb forth, the chaftifement mud be 
infli£ted to the extremity of it ; but in the cafe of abufe of a Mu£ul~ 
matif the mealiire of the chadiicment is left»to the dilcretion of the 
magiftratc, be it more or lels; and whatever he fees proper let him 
inflid. 

It ii not in- If a perfoti abufe a Muffultnattt by calling him an afs^ or a bog, in 
calling »Afo/- cafc chaftifemcnt is not incurred, becaufe thefe expreflions are in 
or^aXg" reiped defamatory of the perlbn towards whom they are ufed, it 

being evident that he is neither an afs nor a beg. Some allege that, 
in our times, chadifement is inflided, fince, in the modern accepts'* 
tion, calling a man an trfs ox z. hog is held to be abuie.— Others again 
allege that it is edeemed fuch only where the perfon towards whom 
fuch expreiilons are uied happens to be of dignified rank (fuch as a 
prince^ or a man of let ter s^') in which cafe chadifement mud be in- 
flided upon the abufer, as by ib fpeaking he expofes that perfon of 
rank to contempt ; but if he be only a common peribn, chadifement is 
not jncurred : and our author remarks that this is the mod approved 
dodrine. 

The The greatefi number of dripcs, in chadifement, Is thirty-nine ; 

/Wftripesto and the number is /Arw. This is according to Haneefazodi 
thtrtj.MM. Mohammed. ^<^00 fays that the greated number of dripes, in 
chaftifement., is feventy-five. The redridion to thirty-five dripes is 
founded on a laying of the prophet, “ The man who Jhall infiiSl fcourg- 
ing to the amount tf punishment, in a cafe where punishment 
is not efiablijhedy Jhall be accounted an ACGRAVATOft,*’ (meaning, a 
1 wanton 
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w^ton aggravator of puiiifhmeht,) from which faying it is to be in> 
ferred that the infli^ion of a number of ftripes, in cbafitftmnt^ to the 
lame amount as in punijhmnty is unlawful ; and this being admitted, 
Haneefa and Mohammed^ in order to determine the utmod extent of 
cbaJlifetneHtj confider what is the fmallefi punifliment ; and this is 
punilhment for flander with refpcilt to a Have, which is forty Jlripes ; 
they therefore deduft therefrom one firipCy and cftablilh ibirty-nine as 
the greateft number to be inflitded in chajiifemcnt.. udboo Yoofaf on 
the other hand, has regard to the fmalleil puniihment with reiped to 
freetnen, (as freedom is the original date of man,) which is eighty 
ftripes ; he therefore dediids five, and cdabiifhes Icventy-five as the 
greated numlv:r to be inflided in chadifement as aforclaid, becaule the 
lame is recorded of Jlee, whofe example Jiboo 2 follows in this 
iii dance. It is in one place recorded of Moo Toofaf that he deduded 
only one dripc, and declared the utmod number of dripes, in chajtife- 
menl^ lo he feventy-nine. Such, alfli, is the opinion of Ziff'ev, and 

this is agreeable to analogy*. Mobeunmed, in his book'j-, ha» 

determined the fmalled number of dripes in chadifement to tbree^ 
bccaiii'e in fewer there is no chadifement. Our modern dodors aflert 
that the fmalled degree of chadifement mud be left to the judgment 
of the Inuimt or Kdzeey who is to inflid whatever he may deem luHi* 
cient for chadifement, which is diderent with refped to different 
men. It is recorded of Moo Toofaf ihot be has' alleged that the 
degree thereof is in proportion to the degree of thd offence ; and it is 
alfb recorded from him that the chadifement for petty odcnces 
Ihould be inflided to a degree approaching to the punilhment allotted 
for offences of a fimilar nature ; thus the chadifement for libidinous 
ads, (fuch as ktffing and touching^ is to be inflided to a degree ap« 
preaching to punilhment for wboredotn\ and the chadifement fur 
abtfive languagCy to a degree approaching to punifliment for Jlander. 

\ 

* Becaufe, in all other cafes the dedudion of m from the whole number is fu/ficient 
to reduce the thing from an higher to a jower clafs» 

t Meaning the Matfeoto 

h 
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If the Ka&M deem it fit, in chadifement, to unite imprifonnumt 
with Tcourging, it is lawful for him to do both, fince imprifonment 
is of itielf capable of conftituting chaftifement, and has Jjeen lb em- 
ployed, for the prophet once imprifoued a perfon by way of chaftifing 
him. But as imprifonment is thus capable of conftituting chaftife- 
ment, in offences where chaftifement is incurred by their being efta- 
bliftied, imprifonment is not lawful before the offence be proved, 
merely upon fufpicion^ fince imprilbnment is in itielf a chaftifement : 
contrary to offences which induce punilhment, for there the accufed 
may lie lawfully imprifoned upon fufpicion, as chajlijhnent is Ihort of 
punijhment’, (whence the fulficiency of imprilbnment alone m chal- 
tifement ;) and fuch being the cafe, it is lawful to unite imprlfonnunt 
with blows. 

TrrE fevereft blows or ftripes may lie ufed in chaftifement, becaulc, 
as regard is had to lenity with rcfpcift to the number of the ftripes, 
lenity is not to lie regarded with refped to the nature of them, for 
otherwilc the delign would be defeated; and hence, lenity is not 
Ihewn, in chaftifement, by inflicting the blows or ftripes upon diffe- 
rent parts or members of the body. And next to chajlifementy the 
fevereft blows or ftripes are to be inflicted in punilhment for whore- 
dom^ as that is inftituted by the word of Gon in the Koran. Whore- 
dom, moreover, is a deadly fin, infomuch that lapidation for it has 
been ordained by the law. And next to punilhment for whoredom^ 
the fevereft blows or ftripes arc to be inflicted in punilhment for 
wine-drinkings as the occalion of punilhment is there fully certified : 
and next to punilhment for wine-drinking, the feverity of the blows 
or ftripes is to be attended to in punilhment for Jlander, becaufe there 
is a doubt in relpeCt to the oceffion of the punilhment, (namely, the 
Mcufation,') as an acculation may be either falle or true; and allb, be- 
caufe feverity is here oblcrvcd, in diiqualifying' the ftanderer from 
appearing as an evidence ; wherefore feverity is not allb to be oblerved 
in the nature of the blows or ftripes. 


If 
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If the magiftrate infliA either punifhnunl or chaftifement upon a p^rfon 

r 1 I r *r /% « « i* • ^ /• i* l */!. die. Ill Conic- 

pcrloa, and the luiFerer mould ate iti conicqucncc of luch puniihmcnt emence of 
or chaftifen^kent, his jblood ; fligt is to iJ&y, noiii^g what- 

ever is ilue upon it; becaufe t^e magillrate is authorii^ therein, 
and what he does is done by decree of the law ; and an adl which is de- 
creed is not reftridedto the ceaditioa.of filftty. This is analogous to a 
cafe of phlebotomy ; — ^that is to fay, if any perfbn defire to be let blood, 
and (hould die, the operator is in no refpeft refponfible for his death; 
and fo here alfo. -It 1$^ contrary^t^owfi'fr, to i^e cafe of a hulbaud in- 
fliAing chaftifement upon his wife; for his a£I is reftri^ted to lafety, as 
it is only allowed to a hulband to chaftife his wife ; . and an a^ which is 
only allowed IS reftrided to the condition fafety, liHe walking upon 
the highway. Shafe'i maintains that, in this cale, the fine of blood is 
due from the public treafuiy ; becaufe, although where chq/lifemnt or 
puniflment prove deftruAive, it is KattlKbotay or homcide by mifad- 
venture, (as the intention is not the ekftntS^on, but the amendtneol 
of the fufierer,) yet a ftne is due from the public treafury, fince 
the advantage of die ad of the inagiftrate eiUonds to the pub^c at 
large, wherefore the atonement is due from dieir property, namely 
from the ptdilic treafvry. Our doAors, on. the other hand, fay that 
whenever the magiftrate infliAs a right rfGon upon any perfon, by 
the decree of God, and that perfon dies, it is the fame, as if he had 
died by Hhe ‘t^ta/mtfGoD, without uiy viiibk caufe; wherefore 
there is no refponfibility for it. 
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C H A P. I. . 

Dtfinitim of O A R A K A literally means t/fe fecretfy taking away of another's pro^ - 
taraig, petty. In the language of the law it fignifies the taking away 

/ the property of another in a fecrct manner, at a time when fuch 
property is in cufody , — that is, when the effeds are in fuppofed 

fecurity 
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iccurity from the hands of other people; and, where the value is not 
lefs than ten dirm^ and the edeils taken the undoubted projierty of 
Ibme other than of him who takes them. 


83 


CvsToDY is of 'two kinds'; PIrst, cuftody by that is, 1^ C-Ai, ii of 

means of fudi a place as is generally ufed for the prefervation of pro- wand ftr. 
perty, z^zhoufe^ ex a Jhcip\ skcondly, hy perfonal guard, that is, 
by means of ^perfonal •watch over the property. 


T'he primitive fenfc of SHraka, or {jarciny, namely, taking 

emay^ includes, (in a legal view,) the beginning and end of the tranl- 
• action, where the theft is committed in the day-time,' — but the begin- 
ing only, where the theft is aimmittcd during the night, when the 
thief fecretly breaks into the houfe, and then takes away the property 
by Open violence. The reafon of this is that many thefts are com- 
mitted during the night, by the thief forcibly carrying away the pro- 
perty, as at that time the injured perfon cannot obtain any alliflancc. 
If, therefore, the clrcumftance of the thiePs fecretly breaking into 
the place of cudody, or houfe of the proprietor, were not lufficient to 
eflahlifh a charge of theft, puiiifhment would in many inftanccs Ix: 
prevented: contrary to where the theft is committed during the 
day-time', for as the injured perlbn can then obtain afli fiance, thefts 
are never attempted by open violence, at that feafon ; and hence, in 
the eflablifhment of a theft committed during the day-time, the 
fecretly taking away includes both the beginning and the end of the 
tranlaflion. 


Dciinuion oi 
ihc jetrcxy rc- 
quiliteto con- 
liiluie thefi. 


In the greater fpecies of larciny, (namely highway robbery') the 
fecretly taking away is with refpe^ to the Imdm, whofc duty it is to 
,, guard the highways by means of his afiiflants : in the inferior fpecic?. 
it is with refped to the proprietor, or the perfon who flands as hi. 
fubftitute. 
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Value of a jp an adiilt, of found underftandaiff, ftealout of undoubted cuftody 
duce puiih- ten <7/mx, or property to the value of ten aitinSf the taw awards^ the 
amputation of his hand> God hiving Md in the Kurtm^ “ I? a' mak 
** OR WOMAN STEAL, CUT OFF TXEiR HAND*:” but regard muft 
be had to the conditions ianity of intelled, and maturity of age; 
becaule independent of theie criminality cannot be eftablimed, and 
amputation is the reward of crimtnality. It is allb requi£te that the 
property ftolen be of importance, and not of trifling or infignidcant 
value ; becaufe men do not covet property of a trifling nature ; nor do 
perfons take fuch property fecretfyt but openly \ wherefore that which 
conflitutes larciuy ♦, (namely, fecreify taking awayf') does- not exift 
in taking property of a irijling nature, nor does any occaiion for deters- 
ment appear therein, as determent is regarded Only in matters of fre- 
quent occurrence: beddes, the theft of mere trifles is uncommon, - 
becaufe they are little coyeted. It is therefore requidte that the pro- 
perty for the theft of which the band of the thief is ftruck off, be of 
value and importance. — Concerning the amount ^ the vahte there are 
'' various opinions : according to our doAors it is ten £rms: accorduig 
to Shafe'i it is the fourth of a deen&r ; in the opinion of MUik ft is 
three atnm. The argument of M&Vtk and Sluflei is that, in the time 
of the prophet, amputation was inflifted for the theft of any article 
of the value of a Ihield: now the loweft value of a ihield, upon re- 
cord, is three dirm ; and regard muft be had to the* ^ 1 ^, as that is 
preciiely afeertained. Sbafei allb oblerves that the value of the- 
deendrt in the time of the prophet, was eftimated at twe/ve £rms, the 
fourth of which is thsre dirms. Our doctors argue that, in this par- 
ticular, regard'ought to be had to the higbefl ftandard, (as this is {cck~ 
ing a means to ward off the infli<Stion of puniftiment,) becaufe in l^s 
there is a doubt colteeming the criminality ; and dmht' operates to 
the prevention of puniihment. A coh*oboratioh of this tenet of 
-y our doctors is found in a precept of the prophet, viz. ** There is 

* Arab. RaknalSirakOfitsaX. is, the fitter tditseinf. 

** no 
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** m amptttathn for lefs than a oben Ar, «r tbh oirms It is 
to be ofailerved that the term Jinn is coftooiarily uini to exprefs coin^ 
from' which it appears that the property ftoleii muft be ten coined 
Jirmsf or ibmething to the value of ten coined Jirmsy being the laune as' 
is mentioned in the trc^c oi Kadoorecy and alio in the Zihir Rawdyet \ 
and this is the moft approved doArine« as herein regard is had to the 
eompletenefs cntiunality. — If» therefore, » perfam were to Heal to 
the wei^t of ten Jinks of lilver, unemned, and it fall Ihort^ in value, 
of ten coined £rmsy amputation is not incurred by him.- In the weight! 
of the Arm the feptimal weight is regarded, [that is, in the proportion- 
of feven Mi/kalsy or lo-i- drams, to the Jirm,] as this is the ufual' 
weight of it in all countries.- What was before advanced—** or pre- 
“ perty to the value of ten Arnuy' means that any thing elfe is to be 
valued by Jirmsy although it con AH of gohL — It is allb an indii^nfable 
requiAte that the property be taken out of a cuHody refpefting which 
there is no doubt,, fmee any doubt amcenung that circumHance would 
occaAon the remiHion of punifhmentj as Hiall be demonHrat^'in itV 
proper place. 
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The Have and the freeman, with relpe^ to amputation* are upon Pwifliment 
an equal footing,- as, in the text which occurs upon this head, no dif- upon 
rinflion is made beBweenthem ; and allb, becaule it is impoflihlc to biAue 
amputation. The limb of a Have, therefore, is to be Hruck off in the 
fame manner as that of a freeman, in order that men^i^ property may be 
preierved. 


* The value of the iffrm feems to-be very indefinite. It is eliewhere [ I. p. 24. J 
obferved that the Mrm is about xJ. flerliog,- wiiicb preeHUy accords srith k*a relative vt> - 
lucj (as there mentioned) in tcfye£t to an Awiiytt of iilver. But here vre fee the dunir 
eflimated at tendirm: now a detnir, according to the beft autboiities, is nearly of the 
fame value with a ducat, namely about ftven piOingti sad hence it would appear that the 
value of die dirm is from eight pence toiu'er pence ftmding ; and upon this caleulation the value 
of a theft, to induce amputatioi^ rauftbe at Idhfi^yfiramf eight pwMV JUrVmgi In fad^ where 
the eftimates are lb various (owing, probably, m dHTerence of times and countries) it is im- 
poffible to aicerSiin'any precife ftandard. 


Amputatiok 
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AMPUTATroN is to be inflicted upon a lingle confeflion, accord- 
ing to Haneefa and Mahommed. Ahoo IToofrf lays riiat the limb of a 
:thief is not to be ftruck -off upon a fingle confelfion, nor until the 
confelfion be twice repeated: and it is alfb recorded from Aboo Voofaf 
that the confeliion mud be made twice at two leparate fittings [of the 
Kdzee's court,] becaufe confejlian is ]>roof as well as evidence^ and is 
therefore fubjeiSl to a (imtlar rule; 'and as, in' evidence, two witnefles 
are indifpenfable, lb in confeliion, repetition is required; as in wbore- 
dom^ (for in fiance) where, confeflion being held lub}e£t to the rule of 
evidence, four corfejjions are required, in tihe fame manner as four wit- 
nejfes. The argument of Haneefa and Mohammed is that theft is rendered 
apparent by a fingle confeflion, which therefore fuffices, in the fame 
manner as in cafes of retaliation, or punifhment for flander; and there is 
no ground to judge concerning this from the rule in e%udence, fince by 
the abundance of witne0cs, in evidence, the fufpicion of falfity is 
leflcned with refpe£l to the witnefles ; but a repetition of confeflion 
is altogether ufelef's, fincC no fufpicioa exills with refpeid to the per- 
fbn con felling, which might be leflened by a repetition of his con- 
feflion ; neither is this repetition of any advantage in precluding a 
Ihbfequent retraiSlation, as the door of retractation or denial, in a cafe 
of punifhmenf , is not fhut by a repetition of confeflion ; and in a cafe 
of property y retraClation or denial, are not admitted after confeflion, 
although it be only once made, bpeaufe the proprietor is ready to dif- 
prove it : and the rule of repetition of confeflion, in whoredom, is 
contrary to analogy, wherefore confeflion in theft cannot be judged 
upon the lame principle. 


andaiib upon AMPUTATION is to bc infliflred upon the teftimony of two witnefles, 

the^teftimony bccaufc by the tcflimony of two witnefles the theft is made apparent, 
.and fuljy eflablifhed, in the fatjqe manner as in all matters of right. But 
it is incumbent on the magiftrate to examine .the witnefles concern- 
ing the tnannerpf the theft,- and alfb the /mmp and placcy for the greater 
caution, as was mentioned in treating of whoredom. The thief mull 

alfo 
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alfo be held in confinement, on fufpicion, until the witnefles be fully 
examined. 

If a commit a theft, and each of the party receive f^n A'rmSf 
the hand of each is to be cut off : but if they receive lefs than ten one faft are 
dirms each, they are not liaWe* to amputation, becaufe the occafion 
thereof is dealing to -the amount which conditutes larc'my^ namely,- nifhment. 
ten dirms: amputation, moreover, is to be infilled upon each on ac- 
count of his o^nce, wherefore regard is had, with refpcft to each, to 
the complctened of the dandard amount of which is ten dirms. 


CHAP. II. 

Of Thefts which occafion Amputhion^ and of Thefts 
which do not occafion it. 

♦ 

Amputation is not incurred by the theft of any thing of a ttifiing i* 

- nature, and the ufe of which is allowed ambng Muffulnumsi llich as 
wood^ bamboos^ grafs^ f/h^Jhwhf gart^H^fluff \ — bccaufc Ayeejha ‘’‘.'".8* *'f. 

has (aid that in the time* of the ptophct this ptfnilhment'Was not in- ” 
flidled for fuch petty thefts; aiifd allb, b^aufe people are little 
intcreded in things which, although in their own nature lawful, yet 
are in no refpe^l; particularly dcfirable ; beiidcs, men not coveting 
thefe things, it is not probable that any oiie (hoiild take them without 
the owner’s conlent ; it is therefore not requilite to make examples, 
in order to deter people from fuch thefts ; (whence it is tliat amputation 
is not incurred by a theft of lels than ten dirms.) Cujlody, moreover,' 
with refpe£t to fuch articles, is infomuch that pieces of 

timber (for indance) are thrown down without the door, and arc not 

brought • 
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ibrought within the houfe, unlefs for the purpoft of making repairs, 
and not - with a view to cujlody ; andy^/j run about at pleafure, aiwi 
‘game fly away ; and in the fame manner, things which are naturally 
■lawful (fuch as the articles before* mentioned) are held, in their ordinal 
Hate, to yx common property ^ and this general participation occaiions a 
.doubt, which operates to the prevention of punifhmeut. Let it be 
alfo obierved that lalt dried fijh^ are here confldered in the lame pre-* 
dicament as frejh: and in the fame manner, tam fowls, and geefe^ 
and pigeons are included among the fowls before-mentioned, as the 
precept of the prophet, to wit ** ^here is no amputation for fowls,” is 
general, and extends to all the feathered Ipecies. It is recorded from 
Aboo Tooff tYvnt amputation is incurred by the theft of any article 
whatever, except water ^ flowers^ and Soorkeen * ; (and fuch alfo is the 
opinion of Shafe'i^ — but the tradition of Ayeefhuy as before recited, 
is in proof againft them. 

Amputation is n<A incurred by the theft of fuch things as 
quickly fpoil and decay ^ liich as nulk^ JleJh-meat^ or fruit ; becaufo of 
(the faying of the prophet, **, hand Jhall not be cut ojffor Jleal^ 

** ing DATES, PALM-FRUITS -f-, or VICTUALS.” By. the word 
vUlualSf mentioned in this tnuhtion, is meant fuch things as foon 
fpoil, fuch as victuals cooked or ready for eatingt and whatever elfo 
is of the fame defoription, liich on JkJh and fruits; hot not grain-, 
becaufe, if a perfon were to fteal wheat, (for inftance) or fugar, all 
the .doAors agree that his hand fhould be . flruck off. Shefei men- 
tions that the hand is to be ftruck oflT for the theft of all the articles 
aforefaid, becaufe of the foying of the prophet ** ^be hand Jhall not be 

* Ctfwdung dried for 

t Arab, Ko^a. It is no^ properly fpealdn^ %frmiu but a fpecset of weighing 
fix or eight ounces, and reTcmbling, in taile, the Iteriiel of thebasd nut. It grows at the 
.top of the palm-tree, and isafortof crown to the pith| each tree haaing only one: it is 
commonly called the cabbagt of the pabn^tree* 
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“ Jlruck off for ftealing sates or palm-fruits,—/'/// vihere thofe 
** are kept in a barn*t imputation it incurred by the thft of them'* 
Our dolors, on the other hand, contend that this faying implies no 
more than that the hand of a thief (hall be (truck off for ftealing dried 
dates^ according to what is the general ufage, (for the general ufage 
is to keep dried dates in bams,) and for ftealing dried dates the hand of 
•a thief is (truck o0‘ according to our do&ors alfa 

Amputation is not incurred by ftealing fruit whilft upon the 
V tree, or grain which has not been reaped, — thefe not being con- 
iidcred as in cujlody. 

The hand of a thief is not (truck off for ftealing any fermented 
liquor, becaufe he may explain his intention in taking it, by faying, 
“ I took it with a view to fpillit and alfb, becaufe fome fermented 
liquors are not lawful property, fuch as wine for inftance,— -and conr 
cerning others there is a doubt, as to their lieing property. 

The hand is not to be cut off for ftealing a guittar or tabor, thefe 
being of ^ufg^ merely as idle amufements. 

Amputation is not incurred by ftealing a Koran although it be 
ornamented -j*. TTiis is the Zdhir Rawdyet. Shtfe'i fays that by ftealing 
a Koran amputation is incurred, becaufe Kor ans are capable of valua- 
tion, and therefore a faleable article. There are two opinions recorded 
from Aboo Tooff upon this point : according to one he coincides with 
Sbafe'i ; but, according to another ^ he .maintains that the hand is to 
be Aruck off for ftealing a Koran, where the value of the ornaments 
amounts to ten dir/nsf becaufe thofe ornaments are not a coaftituent 

* dreb. yoiretiit a fort xd irjing-rtm. f Viedo gddot JSvtr tJafps^jmihy &c. 
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part of the Koran, and are therefore to be coiifidercd feparatefy. TJie 
reafons for the dccifion in iheZd/jir Rawdyet arc twofold: first, the 
peribn who takes the Koran may plead that his intention was merely 
to look into and read it : secondly, a Koran is not property, with 
reipc£t to what is written in it ; and the cufiody and care of it is only on 
account of what is written in it, and not for the fake of the bindings 
the ornament Si o^ the paper ^ thefo being merely appendages and, as 
fuch, not to be regarded ;< — ^in the lame dKanner as if a perfon were to 
Heal a Ikin containing wmcy the value of the Ikin amounting to ten 
dirtns ; in which cafe the hand of the thief would not be Aruck olF ^ 
and lb in this inAance likewile. 


or the door of 

«i mo/quCg 


There is no amputation for Aealing the door of a mo/quct as this 
is not an ob)e£b of cufiody , and is therefore the fame as the door of a 
houfe ; nay, it is Aill lefs theobjedt of cuAody than a houfe-iooXi lince 
that ferves for the prelervation of the efie^ts within the houfe; 
whereas the door of a rnofque does not anfwer this purpole; whence it 
is that amputation is not incurred by Aealing fuch effefls as are kept 
witliin a molque. 


mcte^TcarJ Ampotation is not incurred by Aealing a crucifixt although it 
’ be of gold, — nor by Aealing a cbefs^board or chefs pieces of gold, as it is 
in the thief’s power to excule himlelf, by laying “ I took them with a 
view to break and defray them, as things prohibited.” It is otherwile 
with refpeft to coin bearing the impreAion of an idol^ by the theft of which 
amputation is incurred ; becaule the money is not the obje<A of w'orlhip, 
lb as to allow of its deAruftion, and thus leave it in the thief’s power 
to excule himlelf. It is recorded, as an opinion of ^boo Toofefy that 
if a crucifix be Aolen out of a ChriAian place of worlhip, amputation 
is not incurred ; but if it be taken from a boufCi the hand of the thief 
is to be Aruck oft', for in fuch. a lituation it is la.wful property, and. the 
objeft of cufiody. 


The 
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The hand of a thief is not to be cut otF for ftealing a free-horn 
infant y although there be ornaments upon it ; becaulc a Jree pcriiMt is 
not property^ and the ornaments are only appendages ; and allb, becaulc 
the thief may plead tliat “ he took it up when it was crying, with a 
“ view to appeafe it, or to deliver it to the nurfe." ^boo I'ooftf lays 
that the hand of the thief is to be cut off where the value of the orna* 
ments upon the child amounts to ten ; bccaiifc, as amputation 
would be incurred by the theft of the ornaments alone y it is fo, uhcre 
they are ftcden along with any thing elle.— 7'he lame didcrcncc 
of opinion obtains where a perlbn deals a vcfl'cl oi fiver (for indance) 
containing or any other culinary preparation. It is to be ob- 
ferved that this difference of opinion holds only where the child is 
. incapable of walking or fpeakingy for fuch a child is not in it's own 
power or cudody. 

Amputation is not incurred by dealing an adult flave, as fuch 
an a£t does not come under the delcriptbn of theft, being a nfurpa- 
tiony or a fraud. 

Amputation is incurred by dealing an itfant Have, as the con> 
dru£tion of theft is applicable to this ol&nce : but if this infant (lave 
be fuch as can give an account of himielf, in this cafe amputation is 
not incurred, becaufe an infant of this defeription is tlie lame as an 
adult, in this, that both are equally in their own cudody. Aboo 
Toofaf lays that amputation is not to be inffi^ed for dealing a (lave, 
ahhough he be an infant deditute of judgment, and unable to Ipcak. 
This proceeds upon a fevourable condruftion of the law, becaulc a 
(lave is a man in one relpcdt, and in this view is not a property, 
although he be lb in another relpcdt. The argument of Haneefa and 
Mohatnmed is that this infant (lave is property, generally conlidcred, 
as being capable of producing an immediate profit by the price which 
would arife from the fale of him, and alfo of producing profit 

by the lervice to be exacted from him after he becomes capable of fer- 

N 2 vice; 
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vice; he is therefore property at the fame time that he is alfo a 
man* 

The hand of a thief is not cut off for fteaUng a ^oo^, whatever he 
the /iibjeifl of which it treats, becaufe there the objcft of the theft 
can only be the contents^ and that is not property. But yet it is to be 
obfcrved that the hand is cut off for ftealing a book of accounts.^ becaufe 
there the contents are not the objcft of the theft, but the paper and 
other materials of which the book is compofed, and that is appreciable 
property. 

The hand of a thief is not cut off for ftealing a cur-dog^ becaufe 
fuch an animal is in it^s nature common property *, and not an obje£l: 
of attachment ; and alfb, becaufe concerning it’s being property there 
is a difference of opinion among the learned, and this occafions a doubt 
upon that head. 

The hand of a thief is not cut off for flealing a drum^ tabor ^ pipe, 
or pfaltery ; — according to the two difciples, becaufe, in their opinion, 
thele articles bear no price, whence, if any perfbn were to deftroy 
them he is not refponfible; — and according to Haneefa, becaufe the 
perfon who takes them may excufe himfelf by faying that he took 
them with a view to break them. 

The hand of a thief is cut off for flealing a fiute made of Sinnanf^ 
ivory f ebony ^ or box^ fuch as is termed, in the Hindoojldnee dialed, a 
Sakoonf or Sawdn^ as fuch is an objeft otcuflo^y being held in efli- 
mation, and not of a common nature. 


• Arab. M»obab.al~a£'J, that is, fru to me to take in£ffertHtly. 
t A fpecics of hard wood, refemblii^ Itgmm vitot. 


The 
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The hand of a thief is ftruck off for Scaling a ring (ct with an 
emerald, a ruby, or a chryfolite, as fuch are rare articles, and not held 
to be of an indijerent nature among Mu/fulmans ; neither arc they 
undefirable ; fuch articles, therefore, are the fame as ^Iver or gold. 

The hand of a thief is ftruck off for dealing utenllls made of 
wood, fuch as a flatter or a door (when not let in a wait) or a trunk, 
(although the hand would not be ftruck off for ftcaling a piece of 
timber^) — ^bccaufc thefc articles derive an intrinfic value from their 
fajhion, and are therefore objedls of cuJiody\ contrary to watts*, as in 
thefe the worimanjhif docs not exceed the value of the material of 
which they arc compofed, for which reafon matts arc fpread in places 
where they are not in cujiody : the learned, however, agree that am- 
putation is incurred by ftealing Baghdad matts, as in thofe the value 
of the workmanjhip exceeds that of the article. It is to be obferved, 
that by ftealing a door, or other article of timber not fet in the wall 
of a houfe, amputation is incurred where fuch door or other article is 
fo light as to admit of one man car-rying it away, as thieves do nut 
covet articles of timber which are not portable. 

A BREACH of trufi'^, by a truftee fecrcting any property com- 
mitted to his charge, does not induce amputation ; as a defojit is not 
in cuftody of the proprietor. In the fame manner, the hand of a 
plunderer, J or of one who /notches away any thing, is not ftruck off, as 


* Meaning any articles which age conftru£led of fplit rttds or iamim. 

t Arab. Khianit : (parr. Kh&jin , ) It in this place evidently means breach »/ irujt by the 
context, but it b^t a variety of other meanings, fuch as to deceive, to betray, &c. 

I It it difficult to dillinguilh between rapine and rMery j but this and the next fol- 
lowing term, (like Gbafi, or ufurpatim of property,) have, pe^aps, a reference to pradliccs 
prevalent among the Arabs, 
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the siSt of fuch is not fince thofe carry away the property openly ^ 

and not in a fecret manner \ and the prophet has laid, “ fthe hand a 
“ PLUNDERER, or a SNATCHER AWAY of property^ or a breaker 
“ OF A TRUST, is Hot to be cut off." 

or by ftraiing Thk hand of a Nibdjht or plunderer of the dead, is not Rruck off. 
***' This is the opinion of Haneffa and Mohammed. Aboo Toofqf and Sbaf 'e'i 
hold that amputation is incurred upon ^Nibdjh^ becaule the prophet laid 
“ Whoever jlealeth a winding-Jheet his hand Jhall I cut off — and alfo, 
becauie a winding>fheet is an obje£I of cujlody, and appreciable pro- 
perty : the hand, therefore, is Rruck off for dealing it. The argu- 
ments of Haneefa and Mohammed upon this point are twofold : first, 
the prophet has faid “ T^be hand of a Mookhtafee is not to be cut off 
and, in the dialcdl of Medina a plunderer of the dead is termed a Mookh- 
tifee: secondly, concerning the property in a winding-Iheet there 
is a doubt ; bccaufc the deceafed is certainly not the proprietor, as a 
corpl'e is mere dead matter \ and his heir is not the proprietor, as the 
neccflity of the deceafed precedes the inheritance of his heir; and 
there is allb an uncertainty of the dehgn of amputation (namely voarn- 
or determent.^ being obtained in this cafe, as this is a fa£l of rare 
occurrence. With refpedl to the declaration of the prophet, quoted 
by Toofff and Shffei^ it is to be confidered merely as a threat. The 
fame diderence of opinion- prevails in a cale of dealing a winding- 
Iheet from a maufoleum, having a door fecured by a lock : or where 
a winding-dieet is dolen out of a colfin whild upon a journey *. 

or from the There is no amputation for dealing from the public treafury, 
trea- , becavife every thing there is the common property of all Muffubnans, 
and in which the thief, as a member of the community, has a fliare. 


• That is, whilft carrying to the (amity place of interment, which may faiietiinet 
at the diflaiicc of feveral days journey, in which cafe the corpfe is put in a coffin j for 
otherwife the coffin is not ufed. 


If 
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If a perfon /leal from property of which he is in part owner, in 
this ca/e amputation is not to be inflidled. 

If a creditor /leal from the property of his debtor, to the amount 
of his debt, amputation is not incurred, becaufe this is not Mr//, but 
only an exertion of his right : and a deferred * is the lame as an 
undeferredy with refpeft to this rule. The fame rule obtains where a 
perfon Reals any thing which is originally his own property -I*, becaufc 
a man has a right in whatever is his own. But if a creditor Real from 
his debtor any articles of his chattel property [that \%,goods or effeSls^ in 
this cafe amputation is to be inRifled, becaufe a creditor is not at lilx:rty 
to take his right out of the debtor’s goods or effciRs, except by felling 
them, with the debtor’s confent, and reimburfing himfclf out of the 
price. It is recorded from Abco Tooff that here likewife amputation 
is not incurred, becau/e many of the learned hold that a creditor is at 
liberty to /eize the e/fecRsofbis debtor for the purpo/b of obtaining his 
right, or by way of pledge. To this our dexRors reply, that as this 
opinion is not fupported by any authority, taking the gtxxls as a 
/atisfa£lion, or in the manner of a pledge^ is not admitted without a 
plea : but, if the creditor /hould make a plea, by laying “ 1 took thclc 
“ effedls of my debtor only as a pledge in /ecurity of my right,” — 
or, — “ as a /atisfaflion for my right,” — in this cafe puni/hment is 
remitted, becaufe he appears to have proceeded under a conception 
grounded upon the oppofite opinion of Aboo Toofafy as abf>ve recited. 
The lame difference of opinion al/b obtains if the right of the creditor 
con/iR of dirms, and he Real deendrs, /bme holding that he incurs am- 
putation, as the deendrs are not his right, — whilR others maintain 
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* Arth. Dym^Mvwpl^ meaning a debt in the payment of which a delay is allowed for 
a certain fpecified time^ in oppofition to a Djne or prompt debt, that is, a dcbt,/f/;- 

ahli upon demand, 

t As having been borrowed of him by another for inflancce. 
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that his baud is not to be ftruck off, becaufc monej^^ (namely dirms 
and deenars) is all of one and the fame nature* 

If a perfon ftcal any particular article^ and fuffer amputation of 
his hand for the fame* and after returning the property Rolen to the 
proper owner, again Real that lame article, without its having under- 
gone any change in the interim, his foot is not to be Rruck off for 
Rich repeated theR. This proceeds upon a favorable conRru£tion of 
the law. Analogy requires that his foot be cut off; (and there 
is an opinion of Aboo Toofaf recorded to this effeft ; and fuch alfo is the 
do£trine of Shafei\) becaufo the prophet has faid “ ^ be again Jiealy 
“ let amputation be again inflibled upon hint'" where no manner of dif- 
tin<Rion is made with refpeft to the article Rolen in Htx&fecond theft 
being the fame as that which was Rolen in t\it JirJl, or not, as the 
fecond is a complete theft the fame as the firjly and even more atrocious^ 
inafmuch as the thief, having already fuffored punilhment, yet dares to 
repeat the very fame offence. The offence is indeed the fame as if 
the owner were to fell the article Rolen to the thief, and again to pur- 
■chafo it of him, and the thief then to Real it of him a fecond time. 
Ihit the rcafons for a more favourable conRruftion of the law herein 
are twofold: — first, in confoquence of the amputation of the thief’s 
hand, the proteftion * of the thing Rolen ceafes, — that is, in confe- 
quence of cutting off the thiers hand, the article Rolen no longer 
remains protected in behalf of the right of the individual, (as fliall be 
hereafter demonRrated ;)— -and although, on returning it to the 
owner, it revert to a Rate of protection, yet an apprehenfion of the 
protection having ceafod Rill remains, judging from unity of right <f 
property and of fubjeSit and from the exiRence of the caufe of the 
. failure of protection, — that is, judging from the circumRances of this 
property being that fame individual property the protection of which 
had been already deRroyed by the former theft and fubfequent puniRi<* 

* Arab. IJmuU Our lexicons give Tutimen as the original and Cajiitas as th# occafional 
meaning of it. 
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ment, — and of the frefent proprietor being the fame who was formrly 
proprietor, — and of the cauft of the failure of protcilioa (namely, 
the amputation already inflicled) being Hill cxiHcnt : contrary to the 
calc adduced hySbitfeiy becaule in that calc the right of property has been 
of a different tiaturey as being derived from a different fource*:-^ 
SECOKDLV, the repetition of the theft of the lame article bv the lame 
thief, after his hand being cut olF, is a circumllance of rare occurrence ; 
wherefore the infli£tion of punilhment a Jecond time catj anfwer no 
end ; for the end of punilhment is to rellrain from guilt ; and that 
end is obtained without a fecond inlli^ion of punilhment ; the cale in 
qucHion being analogous to one where a perfon who had been punilhed 
for Hander again accufes the flandered perfon of the fame fadl of 
M'horedom with which he had before charged him, in which in- 
Hance a fecond punilhment is not incurred by llanderer ; and fo here 
likewife. — ^What is now advanced proceeds upon the fuppofuion that 
the thing ftolen does not undergo any change after l)eing returned to 
the owner; — but if it be changed from it’s former Hate, (as if a 
perfon were to Heal thread, and fuHer amputation, and return the 
thread to the owner, and the thread be afterwards woven into clothy 
and the thief Ihould then Heal the cloth,) the thief’s foot is cut off, 
becaule the thing Holen has been altered by weaving; (whence it is 
that if a perfon feize a parcel of thread by Gbajby [ufurpation,] 
and .weave the thread into cloth, he becomes proprietor of the cloth 
in conlequence of weaving it : — and this is an example of change^ 
applicable to any fubje£l whatever ;) and where the thing Holeq under- 
goes a changCy the doubt arifing from unity of fubjecH, and amputa- 
tion on account of the former theft of it, is removed ; wherefore 
amputation is repeated, by cutting off the foot. 

• TiMjturt* or tmfi of die ^ right of property being purehaft from the thitfy which 
is totally diftind and different firom the caule of the firji or original right of propertv, 
whatever that may have been. 
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Of H/rz, or Cufiody; and of taking away Property thence.- 


There U no fy a perion ftcal any thing from' the. property of his father, mother,. 
fwSnS or fm, his hand is not cut off; bccaufe any of thofe is at liberty, by a 

Lftir ^ mutual right ofufufru3*, to take and nfe the property of the other; 
or lm\ ' and alfo, becatife the effects of either of them is held, in virtue of this 
righf, to be within the cuftody of the other r and in the 
or from any fame manner, if a pwfon ftcal from the property of his relation within 
ju^bitedre- prohibited dfegrecs, his- hand is not cut off,, for the fecond of the 
above rcafons ; contrary to the cafe of perlbns who are merely friends, 
ibr if one of theie were to ileal from the other, his hand is cut off,. 
' lince his adl of theft puts an end to their friendihip. VVhat is now 

ilated re<pe£lmg the cafe of theft from a relation within the prohi- 
bited degrees is contrary to the doflrine of Shefei, he accounting the 
affinity of all except parents and children to be a difant affinity, as 
was b^orc mentioned, in treating of the emancipation of flaves. 


«r from % * perfon fteal, out of llie houfeof his relation within the pro- 

flran^frt in * hibited degrees, the effefls of a llranger, his hand is not cut off; 
mUtlon’t but if he fleal the effedls of a prohibited, rcktion out of the 
iTifincorred Jiranger'% houfe, his hand, is llruck off; becaufe in iht former 
by fteaiin* (• jj jjqj. ^ violation of cuftody ‘ whcTcas in the latter it 

from a prom- ^ * 

biied relation js fo. - 

iiiaftranger*s 
houfe ; 


• Arab. Imbtfaty literally mutual 



C«AP. 111. L A R C I N r. 

Ir a perlim commit a theft tpon the property of bi« fofter>mother» 
bis tiand is cut ofK This is the Zddir Raw/tyet. It is recorded from 
.Ai9o Tooprf that bis hand is m# .to he cut offt becauft men are at 
liberty, at aS times, to enter their fbftcr-mothcr’s apartments without 
ibrm or pemuilion : contrary to the caie of a fo^ex-jijler ; for the 
Teafim which operates in the inftance of a fo^x-motfjer does not here 
exift. The ground upon which the ZdA/r Rmudyet proceeds herein 
is that although prtihibHim fubfift between a man and his fofter- 
mother^ yet there is no relatioujbip between them ; and the prohibi- 
tion which exifts independent of affinity (fuch as that occafioned by 
-whoredom^ or Uucl^g in has not the fuU eSk& of prohibition 

by affinity, whence, if a man were to fteid^y thing out of the houfe 
of the daughter of a woman with whom he had committed whore- 
dom, his hand would be cut offi although between him and the 
daughter prohibition exift. By ftealing, therefore, from the property 
of a fofter-mother, amputation is incurred. The foundation of this is 
that fofterage is not commonly a thing of «arerfr(y, wherefore men 
have not a mutual ri^t of ufuftu^ with their^/^rr-mothers, in or- 
der to avoid giving room for fufpidonz contrary to the right which 
fubfifts with reipe€k to the natural moffier. 

Ir, of a hufband and wife, either patty fhould fteal.from the pro- 
^rty of the other , — or a flave from the property of his mafter, or 
of his mafter's wife, or of his miftrels’s hulband,— in none of thefc 
cafes is amputation incurred, becaufe in all of them the thief is, by 
cuftom, at liberty to enter the hbufe or ajpartnient of the proprietor. 
If, moreover, in the feme cafe of a hufband and wife, either were to 
fteal any thing from a place of cuftody belonging exclufively to the 
other, (as if, out of an apartment folely referved to the other’s ufe, 
and in which they do not both rehde^) in this cafe allb the hand of 

* See Book U. chap. 2 . 
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the thief is not cut off, according to 8ur do£tors, (who in this in- . 
ilance differ from the opinion of Shafe'i,') as there is a mutual right of 
ufufruiSt between hufband and wife, both . according to cu/lom, and 
Aio by conJlruBlon^ for the coutratSt of marriage demonftrates this mu- 
tual right of ufufrUiSl between them. This dillent of Sbe^eiy in the 
pi;efent cafe, correfponds with his difference of opinion with refpeft 
to giving evidence ; for the evidence of a huiband or wife regard- 
ing each other is not admitted by our doctors ; but by Sbafei it is 
admitted. 

• 

If a maflcr fteal from the property of his Mokdfib^ his hand is 
not flruck off, obecaufe a mafler has a right in his Moidtib's acquifi- 
tions. And in the fame manner, the hand of a thief is not cut off 
who fleals any thing out of publick plunder^ becaufe in that he has a 
fliare. This cafe, with its realbning, is taken from Alee, 

Custody is two kinds : first, that which is cujiody from its 
own nature, fuch as a houfe or Serai * ; secondly, cujlodyy by per- 
lonal guard. — (The compiler of the Heddya obferves that cuftody 
is an indifpcnfable requilite to the eftablifhment of larciny, fmee 
without cuftody the circumftance of fecretly taking away cannot be 
cftabliflied.) Thus is fometimes conftituted hy place ^ that is by a 

place conftrudlcd or appointed for the fafe keeping of goods and efie^^U, 
fuch as a boufcy Jhop^ tent^ or trunk ; and it is alfb fometimes confti- 
tuted by perfonal guard, that is, by perfonal watch over the pro- 
perty, fuch as if a man ware tp’fit in the middle of the highway, or 
in a mofque, having his cffedls near him, in which cafe thofe effefts 
are in keep or cuftody ; and the prophet once cut off the hand of a per- 
fon who had ftolen a quilt from underneath the head of Sifwany 
w'hilft he lay alleep in a mofque. It is to be obferved that an article 

• A quadrangular building, having flteda or hoiires all opening into the fquare within. 
A high wall furrounding the whole forms the back of the hoiUes or Ihops and the only 
entrance is by one or (at moft) two gateways. 
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which is in cnfkoAy hy place is not in cuftody by perfomJ guard: 
and .this is approved, iince that article' is in cuftody, without any 
peribnal guard, the cuftody of place, (fuch as a houle, and lb 
forth,) although that place be without a door, or have a door Handing 
open, (whence if a perlbn Heal any of the furniture from that place, 
his hand is cut oiF,) becaufe a houfe or fuch other edifice is erected foe 
the purpofe of lecurity. The hand, however, is not to be cut off unlefs 
the article Holen be carried out of the houfe, for until that happens it is 
conlidered as in the hands of the maHer of the houfe : contrary to things 
in cuHody by perfonal guard, for here the thief’s hand is Hruck off 
for the mere taking, as on the iiiHant of taking the property of the 
proprietor is deHroyed ; wherefore the larclny is compfeted by the 
taking alone. It is to be further obferved that no diHiniHion is here 
made between the keeper being (^ep or awake, or the effects being 
under him, or near him ; and this is approved j becaufe a perfon flccp- 
ing near his effects is accounted to be watching them, in common ac- 
ceptation ; upon which principle it is that a truHee or borrower is 
not refponfible, where the truHee fleeps near the depofit, or the 
borrower near the article borrowed, in cafe of any accident befalling 
it, becaufe their fleeping is not held a defertion of the charge of that 
property ; contrary to what is adopted in the Fatdvee *, for in fome 
decrees it is faid that if the truHee or the borrower lie down with the 
ilepofit or the loan under hi^head, and it be Holen, he, is refponfible. 


If a perfon Heal things out of a place which conHitutes cuHody, 
fuch as a hou/e,~-ot from a place which does not conHitute cuHody, 
whilH the proprietor is near and hatfthem within his guard, — his hand 
is Hruck off, ^caufc he has Holen property from one of the two fpe- 
cics of cujiodfy^ 

* A colledion of decrees or deciftont of the MuJJulnum MttfiU or Ka%te$. There 
are manr hnr books which bear this dde.- 
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If a perfbn ftead property out of a bah^ or from a iboufe which 
the owner allows all men iadifferentty to enter, his hand is not to be 
cut ofl^ becaufe general, acce& is allowed to a bath by and to 

a houie by a particolat permiffion, w'hence there is a doabt with 
refpe<ft to inch a place conilkutin^ This is where the things 

areiVolen out the bath or hotiie during the exiftenee of fudi gene> 
ral leave of ingrefs : aitd the £une nde applies to ihops or Cturtnitm- 
Strait^ becaufe the mafler allows men to enter a ihop or Cmrmm- 
Serai yet, if a perion were to (leal any thing therehrocn during 
the night, his hand is to be cut off, as thofe places are conftmfted for 
the protecl'ion of property, and people are allowed to enter them in 
the Jt^-time orAy- 

If a perlon (leal goods out of a molque, and' the proprietor be near 
thofe goods, the hand oi the thief is ftruck off^ as they are under 
ciiftody by perfmal guard: hut if a perfon flseal gooch out of a bath or 
houfe the owner of which allows people to enter it, asid the proprie- 
tor of tlw goods be near them, the thiers hand is iK)t cut off. The 
difference between a m^ue, and the bath or houfe now mentioned, 
is that a molque is not crefted with a yievr to the fecurity of pro- 
perty ^ wherefore cuftody is in that cafe regarded as conllitutcd by 
ferjhndl guards and not by means of the flaee: contrary to the houfe 
or hath^ as thefevire conilrufted for the purpofeof fecurity, wherefore 
cuffody there is* not regarded as depending upon perfonal guard : 
aud couceming a ^face ^onffituting cufeody there is a doubt, on 
account of. the general permiffiaD of ingrefs ; fer which reafon the 
thief's hand is not firuck o£ * 

m 

If a gueil ftcal the property of his hofe, his hand is not cut off", as 
the houfe of the hofe is not a place of cuftody with relpeft to the 
gueft, becaufe the gueft is aUov<(ed to enter it, — and alfo, becaufe a 
gu^ft is as an inhabitant of the houfe of his heft ; the aft of the gueft, 
therefore, is treachery^ or breach tf trufi only, and not ih^t. 



It 
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If a perioii ileal any thing ki- a Sermt and do not carij it entirdjr 
out of fuch his hand is not cut off; faecanie the whole 

is one {4acc of cufiodr, wlwiefore it is requiiifee to the eftabiUhment 
of the theft that the thing ilolen be carried quite out of the Strw;^ 
and allb, bccauie the Serai and whatever it contains is in the hands 
of the mailer of it, bj conilruftion,^ whereibre there is a doubt 
whether the thief has yet conveyed it away^ If, however, the Serai 
be one of thoie which- contain a number of independent halata* 
tions, the occupiers of which have no common u& of the area or 
£)uare, excepting mcKly as a ^ffage or tbtrougbfare^ atxl a-perlbn 
were to ilod any thing out of one of thoie habitations, -and carry k 
forth into the areay his hand' is to be cut oiF, becauie every one of 
theie habitations is ^with oelpcdfc to ^ mbaiitmtt') a iqnrate place 
of cuilody ; ibr which reaibn, if one of theie were to ilml any thing 
out of the lodge or habkation of another, he incurs amputation. 

m 

It a thief break through the wall of a houle, and enter therein, 
and take the property, and deliver it to an accomplice Handing at the 
entrance of the breach, amputation is not incurred by cither of the 
parties, becauie die thief who entered the houfe did not carry out the 
property ; and that property, before his coming out^ fell into the pof- 
feliion of another, which poflellion is regarded ; and the other thief 
has- not oo n a mitt ed any violation of cuHody, as he did noflaiter into 
the place ofcuHody ; and h^ice the foil lenlc of /we/wy is not appli* 
cable to the ad of either of them. It is necarded Imm Aboo Toofaf 
that if the thief who goes vtitbin the houle put ||i|l<hand trough the 
breach, and the thief wkhout thus takb that property fitnft him, the 
hand of the former is cut off* : but if he who romaios witbout put his 
haadthnoug^ thehreach into the houfe, and th us take the property from 
him who k usMnsy eaebrnf dmm incurs amputation. This example 
as foooded 'iqxm another which will, be hereafter mcitetl^«— if the 

* That !•,««( r^4« o«(er .gate tl* rpnrfnmgls. 
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thief within throw the property out, through the hole, into the high- 
way, and then come forth, and take it away, his hand is to be cut 
off. Ziffer fays that his hand' is net cut off, becaufe the a£t of throw- 
ing the property out upon the highway affords no pretence for am- 
putation, any more than if he were to go away voithout carrying off 
the property, or than if another perfon were accidentally to come 
and carry away the property from the place into which it has been 
thrown, which would not occafion amputation.- Our doftors aflert 
that the throwing out of the property is a contrivance commonly 
pra^ifed by thieves, as it may be impoflible for a thief to get out 
with the goods or effefts ia his hand, — or, in order that the thief 
may be unincumbered, and at liberty, either to oppofe the inhabitants 
of the houfe, or to efcape ; and as,iinthe cafe inqueflion, the property 
docs not fall into the poiie^ootof any other peribn, the throwing out 
and carrying away are both confidered as one a£i. But where the 
thief comes out of the houfe, and goes away without carrying off 
the property, he flands as the dejlroyer of that property, and not as a 
thief And if the thief load the property upon an afs or other animal, 
and leading the animal, thus take the property out of the houfe, in 
this cafe his hand is cut off, becaufe the motion of the animal, is re- 
ferred to the thief, on account of his leading or driving him. . 

If a party, or band of robbers, come within the place of cuftody of 
any perfon, and fome of them take away the property . whilft the 
others .{land by, they j all incur amputation; The compiler of the 
HedAya remarks tlT^^ this proceeds upon a liberal conflruAion of the 
law ; for analogy would* luggeft that thofe only incur amputation 
who take and carry out the property, (and fuch is the opinion of 
Ziffer.^ becaufe, as they take the property out, the definition of larciny 
applies only to them.— Our dolors, however, aflert that they are all, 
by conflrudiion, equally concerned in carrying out the property, as 
being all aiding therein, in the fame maimer as in the greater fpecies of 
larciny, (namely, highway robbery y') where fome take the property, 

whilff 
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wAUft others Rand by prepared for an attack; becatifc it is cuftomary 
for {bme to carry off the property, whiid others (land ready, with 
arms in their hands, to refift the proprietor ; if, therefore, thefe were 
not liable to amputation, the door of punilhment would be doled. 

Ip a perlbn make a breach in the wall of a houfc, and extend liis 
hand through, and in this manner taAe any thing out, iUU his hand 
is not ftruck off. This is the Zdbir Rawdyet. Aboo 1 'oofaf has laid 
that his hand is to be ftruck off, becaule he has taken the property 
out of a place of cuftody, and as this is the delign of theft,' his en- 
trance into the place of cuftody is not requilite; in the lame manner, 
as where a thief puts his hand into the -cheft of a banker, and takes 
out money, without himfelf entering the eheft; in which calc he 
forfeits his hand; and fo here -likewHe. The reaibn for the dccilioii 
in the Ztihir Rawdyet is that the eftablilhment of larciny refts upon a 
cotnplete violatioM ^ cufiody^ in order that no doubt may remain rc- 
I'pe^ting it ; and the violation of cuftody is completely eftablifhed only 
where the thief enters the place of cuftody, and where the place ad- 
mits of this being ftippoled : as, therefore, it is cuftomary for thieves 
to enter into the place of cuftody, regard muft be had to that cir- 
cumftancc. It is othcrwilc in the cafe of a cbcjl., as there the hand 
only can be introduced, and not the whole perfon : it iatHherwife, 
allb, in the cafe before obferved, of fome thieves carrying away the 
property whilft others ftand by, prepared to o^fe' the proprietor, as 
this is the ctiftom of thieves. 

If a perlbn keep his money in his fleeve, and tic a knot upon it, in Cafeof theft 
filch a manner that the knot is on the otetjide,, and a cutpurfe come, 
andtear offthe part of tHI' fleeve which contains the money, and take >'* 
it away, he does not incur amputation. !£, however, a perlbn keep his 
money in his fleeve, and tie a knot upon it, in ftich a manner that 
the knot is irfide the fleeve, and a cutpurfe carry it off by putting 
his hand under the fleeve and tearing off the part which contains the 

VoL. II. P money. 
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money, Co taking it away, in this ca(e his hand is to be ilruck ofF, 
as he here introduces his hand •within the fdace of cuftody, (namely 
the fleeve) whereas, in the former inftance, he took the money fron» 
•without. If, on the other hand, he do not tear away the part which coiv- 
tains the money, but open or untie the knot, and fo take away the 
money, the rule is teverled ; that is, in the firji of thele cafes his hand 
is cut ofF, but not in the fecond. Xhe rcafbn of this is that, in the^ 
former inflance, where the knot is on the outjidcy by opening it the money 
falls •within the (leeve, whence he is under a neceflity of putting his 
hand within the fleeve, in order to takeit away amputation is therefore 
incurred, kccaule here he takes the money out of a place of cuflody, and 
thus comnuts a violation of cullody : but in the latter inflance, where, 
the knot is iryide the fleeve, by opening it the money appears outjide the 
fleeve ; and as he thus takes it from the outfidcy and not from •within, his 
taking it is not a violation of cuflody ; his hand, therefore, is not cut ofl', 
as he has not committed a violation of cuflody. It is to be obferved that, 
by the word Sirrit, in this work, is to be underflood merely the place 
where the money is depofited in the fleeve, irot a feparate ha^ or 
purje. It is recorded from jiboo TToofe ^ that in all thele cafes ampu- 
tation is incurred, becaufe the- property is in cuflody, — •with the proprie- 
tor, in the one cafe, and in his jfleeve, in the other. Our doctors, on 
the other hand, aflert that the cuflody, in the cafe in queflion, is con- 
flit uted by the perfbn*s Jleeve, as he trufled in it for fecurity and his 
defigu in putting the money there is convenience, in going from, 
place to place, and cafe whilfl at reft ; wherefore the Jecurity of it is 
iK)t his cleflgn, \\\s^eve not being confideced as a bag. 

If a perfbn fleal one out of a Jlring of camels, or fleal a load from 
one of them, his hand is not cut ofl*, becauft^^fith refpe^ to the camel 
or the load being in cujlody there is a |k>ubt. Xhe reafbn of this 
is that the defigu of the drivers and ridefs is convenience upon the 
journey, and the tranfportation of their goo^, and not the fecurity or 
proteflion of them. If, however, there be a periba attending the loads 
1 » for 
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for the purpofc of looking after them, the learned fay that in this cafe 
the hand of the thief muft be cut off. If, alfo, the thief break open the be 

package, and take its contmts, his hand is ftruck off, becaufe in fuch broke open, 
a cafe the package conftitutes the cufic^y as the deiign in putting the 
goods there is the fecurity of them, in the fame manner as a fleeve ; in 
this cafe, therefore, the definition of theft, namely, taking property 
frm cuflodyy is applicable; and fuch being the calc, his hand is cut od' 
of courfe. 

If a perfon fteal a bag or package, containing goods, from a place Cafe of theft 
which dpes not conftitute (fuch as the highvtu^y) whilft the o/*the*^rfon. 

proprietor of the elFetfts is watching or fleeping near them, his hand 
is ftruck off, becaufe thofe goods are in cuftody by means of the guard 
of their owner, as regard is had to the cuftomary mode of watching 
things, and the owner of the bag fitting nearer fleeping upon it is ac- 
counted to be in guard of it by euftom : — his fleeping near it is 
alfo, from euftom, accounted as guarding it; — this is approved 
doArine. 


W 


CHAP. IV. 

Of the Manner of cutting off the Limb of a Thief, and 
of the Execution thereof. 

7 HE right hand of a thief is to be cut off at the joint of the wrift. For tiie firif 
and the flump afterwards cauterifed. The amputation is on the 
authority of the text of the Koran formerly quoted; and it is to lx; rtf-ck 
the right hand, on the authority of the reading of Ibn Mafdoody who ' 
reads the paflage alluded to«~** cvt off their right hands.” 

P 2 The 
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The amputation is particularly diredted to be perfocmed at the voriji, 
becaufe the word yed, in the Koran, lignifies the wb^le arm up to 
the Jhnuldcr^ and as the wrift joint is inclofcd thereiiir that is certified, 
wherefore in that fenfe the text is followed moreover, it is related 
of the prophet, in the Nakl-Saheehj. that he ordered the hand of a 
thief to be iftruk off at the wrift. The cautery is to be applied to the 
Hump; becaufe of a precept of thc: prophet, Cutoff the band of a 
“ thief and cauterife the part f — and alfo, becaufe, if the cautery 
were not applied, the amputation might prove deftrudtive ; and pu- 
niftimcnt is iiiflided with, a view to yoarning and determent ^ but not 
fccoiid*^tlw deflrudlion.’—K the thief who has thus been deprived of his hand again 

linfoon and commit a theft, his left foot is to be cut off. If, however, he again 
yond'tLt* the be guilty of theft,, a third time, he is not to fufter any further mutir 
lation, but muft be impriibned, and held in confinement,, until he re^ 
pent. Concerning thc titne fufficient to effedl aivd confirm fuch 
repentance there arc. various opinions ; Ibme faying that this is to be 
left to the judgment of the Imam or ;r— others, that the im^ 

prifonment fliould be for year;— and others, that it ought to be 

until death ; — whilft others, on the other hand,, maintain that he is to 
be held in durance until fuch time as repentance be afeertained from; 
his converfation and behaviour. What is here adv'anced, — “ if he be 
“ again guilty of theft, a third time, he is not to fuffer any further inuti- 
** lation, but muft be impriibned,” proceeds upon a favourable con- 
ftruftion of the law and our modern doctors fay that 'Tazeer, or 
diferetionary corredlion, may alfo be infliAed, Sheffe'i fays that for 
the third offence the left hand' is to be cut off, and, for the fourtB^ 
the right foot, becaufe the words of thc prophet are “ If a man com^^ 
“ mit a theft cut off one of his limbs ; and if he again commit the fame;,. 
** cut off another limbi and if he again commit the fame, a third timey 
** cut off another limbi and if a fourth time, another ; and ff he com^ 
“ mit theft a fifth time, past him to death'* — There is alfo an ordi- 
nance of thc prophet, ftill more particularly according with thc tenets 
of Sbtffe'i upon this head, which is mentioned by Aboo Hareera, who 

reports 
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reports the prophet to have laid, ** Whoever commits a thefts his right 
“ band is to be cut off ; attd if' be again commit thefts bis left foot ; and 
“ if againy his left hand', and if again, his right foot ; hecaufe the third 
“ thft is an offence in the fasne degree as the firji, and is even more afro- 
“ cious wherfore for the third offence the law awards punijhment in 
“ a fuperior degreed The arguments of our doftors upon this {joint 
are threefold: first, Alee has declared, refpefting a perlbn who had 
been a third time guilty of theft, “ JVh'tl/l 1 live by the favour qf'God>, 
“ Jha/l I not leave him a hand with which to feed himfeJf, or afoot with 
** which to wali f " — the propriety of which declaration Ijcing dif- 
puted by fome of the companions. Alee argued the point with them, 
and overcame their fcrupics; wherefore they all fublcribcd to his opi- 
nion, and confcquently the whole of them are agreed concerning it: 
SKCONDLY, the amputation of the left hand in the third indance, 
and of the right foot in the fourth, is in fa<d a dedruftion of the 
thief, lince by cutting off the left hand he is totally deprived of one 
faculty, and punilhment is indituted with a view to determent and not 
to defruSlion: thirdly, the re{Jetition of theft a third time is a thing of 
occurrence, and determents arc indituted concerning things which 
are of frequent occurrence. It is othcrwilc in retaliation, with rcfjxjft 
to the members of the body; for as that is a right of the individual *, 
lb the individual is to exad it, as far as may be praidicablc, on his 
own behalf. As to the tradition adduced by Sbafei, it is either 
unworthy of being ferioully regarded, (as having been ridiculed by 
^ahdvee,) or elfc it is to be confidcred merely as a threat. 


If the left hand or right foot of a thief be paralytic, or have been The h/t w 
loft by accident, his right hand or left foot muft not be cut off, fince rigkM '■> 
by the lofs of thefe he is deprived of one of his faculties of walking puutedimic. 
or carrying. In the fame manner, the right hand of a thief muft 
not be cut off where the thumb or any two lingers of the left hand V'/*" 


5 In onpofition to punilhinent, which » a rightof Goo, (<’. e. of the tAW.) 
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are loft or ulelefs ; becauft in fuch a ftate the hand is held to be in- 
capable of perfortoing its offices : but if (Mily otte finger of the left 
hand be ufclefs or loft, the right hand may be cut off, becaufe there 
is no apprehenfion of the hand being difabled from carrying, by the 
deprivation of one hnger only.— It is otherwife where there are two 
finders wanting; as two fingers are held to be equivalent to a thumbs in 
rel'pedl to the capacity of carrying \ hence from the want of them if is 
to be apprehended that the hand is ulelefs. 


of the right 
is not reipon- 
ilble; 


rio^rttrUc- magiftrate order the executioner to cut off tlx right hand of 

ingoffthe/// a certain thief and the executioner wilfully cut off his left hand, 
band inflead jg incurred [by the executioner,] according to Haneefa. The 

two difciples allege that where the aft of the executioner is inten^ 
tionalf he is refponfible for the hand, but where it is by miftakct he 
incurs no retribution. Ziffer fays that in a cafe of mifiake he is alfo 
refponfible ; and this is agreeable to analogy. By mifiate is here meant 
an error in judgnxnt ; in other words, that the executioner fuppofes or 
conceives it is equally lawful to cut off the left hand, confidering 
the text of the Koran^ according to which it would appear that either 
may beftruckoffindifferently,thcr/]g-/6/ not being particularly fpecified. 
Where, however, the executioner miftakes with refpeft to the hand 
of the thief, faying afterwards ** I fuppofed this to be the right hand,” 
this is no excufe, fince ignorance is not admitted as an excufe in things 
which are evidait. >(Some doftors allege that this alfo is admitted 
as an excufe.) The argument of Ziffer is that the executioner has 
cut off an hand the amputation of which was not awarded; and as a 
miftake which aftefts an individual is not an ol^eft of remiffion, he is 
confequenfty refponfible : but to this we reply that the executioner 
has only been guilty of an error in judgment arifing from the text in 
queftion not having particularly fpecifi^ the r’^ht himd ; and an error 
in judgment may 1 m forgiven. The argunwnt of the two diftiples is 
that where the executioner afts intehtionedly^ he unrighteoufly and 
without explanation cuts off a limb the amputation of which is not 

awarded; 



Chap. IV. 


Ill 


L A R C I N Y. 

awarded ; and as, in fo doing, he comnnits a wilful and dcHgned injury, 
he cannot be forgiven, although his adl proceed from an error in 
judgment it would appear, allb, that retaliation is due ; yet that 
is not due, but is even probibitedf on account of the doubt refpeding 
his judgment. The argument of Haneefa is that, although the exe- 
cutioner has deftroyed one limb, yet he has left another limb of the 
lame kind and of greater value, whence this privation cannot be 
accounted dejlrn£lioH\ in the lame manner as if evidence were given 
that a perlbn had fold certain effe^fts for an adequate price, and the 
witnefs were afterwards to retra^l from his evidence, in which cafe 
nothing lies againft the witnefs, fince, although he liave deflroycd the 
other’s property, yet the proprietor has received an equivalent' in re- 
turn,, in confequence of the evidence. Agreeably to this argument 
oiHaneefa^ it in the fame manner follows that, if any other than the exe- 
cutioner were thus to cut off the thiefs left hand, this other is alfo free 
from refponlibility : and this is approved.— -If the thief reach forth his 
left hand, and. lay “ This is my right hand,” — and the’ executioner 
Arike it off, he is rtot refponftble, according to ull our do<Aors, iince 
he here a£ls by the thief’s dire^lions.— It is to be obferved that where 
the executioner •wilfully cuts off the left hand of the thief, the latter 
is refponliblc for the value of the property ftoleu, according to all our 
doctors : — according to the two diiciples, evidently, for as they 
hold that, in a •wilful the executioner is rcf(x>nlible,*the ampu- 
tation is not, in fact, a punijhment for theft ; and punilhment not being' 
infli^ed upon the thief^ he is refponliblc for the property ftolcn, fmee 
agreeably to their tenets .imputation and relponlibility for’the property 
Aden cannot be united: — ^and according to Haneefa^ becaule in his 
opinion allb the amputation of the wrong hand is not the punijhmnt 
dotted for theft', for the reaibn why he holds that no rcfpunlibility 
attaches to the executioner 'is not becaule the amputation of that liand 
is a punijhment for theft, but becaule he has, in lieu of that band, 
leA another more valuable, as has been already Aated: and in a calc 
of error allb, the effed is the £une, whenc&in this cafelikewile Haneejh 

conlldcrs 
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eonHders the thief as refponhble for the property ftolen, for one reafon, 
becaufe the atnputatbn of the wrong hand is not, in fad;, pmijhment for 
iheft'i—hvx. there is another reafon why rcfponfxbility for the property 
ftolen does mt'Xxt againft the thief, namely, becaufe punilhment for 
theft is inflicted, according to the befl: of the executioner's judgment, 
in conformity with the jtext of the Koran^ which is generally expreiled, 
as has been already Hated. 

A DBCR-EE of amputation cannot be palTcd upon a thief, unlefs the 
perfrni from whom the property was ftoien be prefent, and profecutc 
for the theft, becaufe profecution is eiTential to the manifeHatioii 
of theft ; and with reipeft to this rule, it matters not whether 
the theft be eHablifhed by eotfejpon or by evidence t becaufe an offence 
committed againH the property of another can in no way be rendered 
manifeH but by the profecution of the aggrieved *. This is accord- 
ing to our dodors. S&^ei maintains that in cafe of confejjion^ the 
prefence or profecution of the perfon robbed are, not requilite : it is 
related, however, in the IPeUtabal-Kadoor^ that this was not a tenet 
of Shafii\ but that he held eotfejfion to be in all refpeds equal 
to evidence. is here to be obferved that, according to our dodors, 
a fentence of amputation cannot be carried into execution unlefs the 
perfon robbed be prefent, becaufe in punifhment execution is fupple- 
mental to the Kdzee's decree. 

If a perfon Heal a depofit from the truHee, or ufurped property 
from the ufurper, or property ufurioufly acquired from the ufurer, 
(as if a perfon were to take twenty eRrms In lieu of ten dirmst and 
make feizin of the fame, and another were to Heal from him twenty 
dirmsy including the ten fo acquired,) thefe are at liberty to profecute 

* From this it sppears that the.confeffion of a thief it mt attended with anj conie- 
epience, unlelt the perfon eobbed come forward te pnifocitte> 
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the thief and to procure the amputation of his hand. In the lame man- 
ner alfo, (in the cales of truji^ or of ujurpation,") the proprietor pf the dc- 
pofit, or of the property ufurped, is at liberty to profecutc the thief, 
and to procure the amputation of his hand. Ziffer and Sbajei lay that 
the thief’s hand is not be Uruck off at the fuk of the ul’urpcr or 
the truftec. The fame difference of opinion obtains where a pcrlon 
Reals property from an hirer., or borroveer, or Mozdrib, or a holder 
of Bazdt Rock, or a perlbn having pofleflion of property with a view 
to purchafe, or the holder of a pawn, — or from any perlbn in whole 
hands property lies, and in whom the charge of it is veRed, althouglr 
he be not the aftual proprietor, (Rich as the truRee of a charitable ap- 
propriation, or a father, or executor^ — in all which cafes the hand of 
the thief is alfo Rruck off at the Rut of the proprietor of the property 
lb Rolen. — In the cafe of a pawn, however, the thief’s hand is not to be 
Rruck off at the fuit of the pawner, unlefs the property Rolen remain 
with the thief after j^ayment of the pawnholder’s debt, becaufc the 
pawner has no righttothe property or claim upon it until thedebt be paid. 
It is a rule with Shafe'i that the trujlee, ufurper, borrttwer, &c. cannot 
fue for the recovery of the property ; and accordingly, that the thief 
cannot fuffer amputation at their fuit. “Ziffer fays that as their autho- 
rity toprofecute, for the recovery of the property, is eRablilhcd, from 
the neceflity of protefling it, they cannot poflels the fame authority 
with refpe«R to amputation, for if the thief’s hand were cut off at their 
fuit, the proteflioti of the property would be defeated, lince if the pro- 
perty were deRroyed whilR in the thief’s pofleflion, he would not lie 
refponfible for it after having loR his hand, and therefore, if his hand 
wcr-c cut off at their fuit, the property no longer remains proteded, 
but is loR to the proprietor. Our dodlors fay that theft is, in its own 
7 iature,t\\e occafion of amputation : and amputation, in the cafes in tjuef- 
lion, is eRablilhed by a decree of the Kdzee, ilfued in confcquencc of 
a profccution which is admitted generally, and not from necejpty ; bc- 
caufe, as the profccution of thofe perfons, for the purpofe of maiii- 
fcRing the theft, is on account of their wilh to recover the property, 
VoL. II. 0^ their 
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their profecution muR be admitted generalfy^ in the fame manner 
as that of the proprietor : (for, the admiffion of the profecution of 
the proprietor for the purpofe of manifefting the theft is becaufe he 
is defirous of recovering the property from the thief, fb as that he may 
be enabled to difpofe of it according to his own pleafure ; — and the 
lame motive is applicable to the profecution of the trujlee^ ufurper^ 
borrower,, or lb forth, fince they are alfb defirous of recovering the 
property from him, that they may be enabled to difpofe of it accord- 
ing to their pleafure ; as the borrower or hirer are defirous to recover 
it, in order to make ufe of it, and the pawner or truftee in order to 
return it to the owner, and thereby free themfelves from the refpon- 
fibility for it, and from their obligation to the charge of it :) fince, 
therefore, it is evident that their profecution muff be admitted gene- 
rally, in the fame manner as that of the proprietor himfelf, what 
Ziffer alleges falls to the ground. With refpetSl to what he further 
advances, that “ if the thief’s hand were cut off at their fuit the 
“ proteHion of tire property would be defeatdfl,”— -we reply that 
the failure of protection is in this cafe neceflarily involved, fince 
as it appears that their profecution is the fame as that of the aCtual 
proprietor, it follows that at their fuit the hand of the thief muft be 
cut oft'; now one confequence of amputation is that the protection of 
the property ceafes; and the failure of this proteftion, as being a 
thing nccefl'arily involved, is not to be regarded^ 

Objfxtion. — Although their profecution be admitted, yet it 
would appear that the hand of the thief fhould not be cut off at their 
fuit, fo long as the proprietor is not prefent, bccaufe it is poffible that, 
if he were prefent, he might declare the thing ftolen to be the pro- 
perty of the thief. 

Reply. — This fuppofition is merely imaginary, and therefore of 
no weight ; in the fame manner as a fimilar imaginary fuppofition would, 
not be regarded in a cafe where the proprietor was prefent, and the bor- 
rower (or other perfbn from whom the property had been flolen^ ab- 
fent ; for then the thief’s hand would be cut off 9X, the fuit of the proprie- 
tor 
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tor) according to the ZdhirRmv^yet^) although it be pofliblc that, It* the 
borrower or other perfon were prcfent, he might declare tliat he had 
given permiflion to the thief to enter the place of cuftotly where the 
goods were kept, as this is merely an hmgmary i'uppofitioiu 

If the hand of a thief be cut off for Aealiiig any property, and 
another thief ftcal the property from this thief, neither the hrll thief 
nor the proprietor are competent to proiecute the fccond thief; bc- 
caufe the property is not appreciable in reipeft to the firft thief, 
(whence if it were deftroyed in his hands he is not rcfponfiblc,) and 
it is not protedfed in refpeft to the proprietor, (whcnc, if it had Ixrcn 
deftroyed in the hands of the firft thief, he could not make him re> 
fponfible ;)— the tecoud theft, therefore, docs not occafion ampu- 
tation. There is one tradition, according to which the firft thief 
may take the property back from the Iccond thief, in order to rcftorc 
it to the proprietor, which it is incumbent upon him to do ; but, 
according to another tradition, the firft thief is not at lilicrty to take 
back the property from the fecond thief, as he had not been himfclf 
legally poflefled of it, fince a legal pojfejion or feizin means a feizin 
either of proprietary, refponfibility, or trujl^ and the feizin of the firft 
thief is not of any of thefe defcriptions. It is faid, in the Vattahal- 
T'akdeer, that it is moft eligible, in this cafe, if the proprietor be 
prcfent, that the Kdzee caufe the property to be reftored to him, or, 
if not, that he keep it with himfelf, as a truft, neither reftoring it to 
the firjl thief, nor yet leaving it with the fecond, whofe offence is 
manifeft. — If, however, the fecond thief fteal the property before the 
infli£lion of amputation upon the firfl thief, or after the rcmiflion of 
punifhment in confequence of fbme doubt [operating in bar of punifh- 
ment,] his hand is cut off at the fuit of the firft thief; bccauie, in 
this cafe, the property is appreciable with refpc«ft to the firft thief, 
fince it would be unappreciable with refpedl to him only in contc- 
queuce of amputation ; but here amputation has not taken place upon 
him; he is therefore, in this inftance, the fame as a ufurper. 

Qjs If 
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Reftoratronof Jp a thicf return the property ftoltn to the owner, before the 
before”^(e- latter has commenced any profccution againft him, and the owner 
cmion, pre- j^ijig his complaint before the magiftrate, in this cafe, (accord- 

wnts puni . Zrf/& 7 r Rawi^ett) the hand, of the thief is not ftruck off. 

It is recorded from Jl/oo Toofaf that his hand is to be ftruck off, oix 
account of the aiulogy between this and a cafe where the thief re- 
turns the property to the owner, after the accufation. The reafoi> 
adduced in the Zdhir Rawdyet is that profecution is effential to the 
manifeftation of theft ; becaufe a theft cannot be made manifeft but 
by evidence ; and evidence is adduced only for the purpofe of termi- 
nating tlie profccution; and the termination of a profecution with- 
• out the ejlablijhmcnt of a profecution is inconceivable ; it is there- 
fore evident that profecution is effential to the manifeftation of 
theft. Now, in the cafe in queftion, the profecution is terminated 
[in other words, is precluded^ by the reftoration of the property to 
the owner, as this is the end of profecution,. which is obtained by 
this means ; and as that which is eftential to the manifeftation of theft 
does not cxift iti this cafe, it follows that the theft is not manifefted ; 
and the theft not being made manifeft, the thief’s hand cannot be 
cut off, fince without the manifeftation of his theft, a thief cannot 
fuffer amputation. It b otherwife where the thief reftores the pro- 
perty after accufation and the produdion of evidence, for in this cafe his 
hand is ftruck off, becaufe the profecution has arrived at its comple- 
tion, and is therefore accounted ftiU to remain, though the thief have 
reftored the goods at the time of inflidting amputation. 

a^fo8ifo,a If the K&zee decree amputation, and the owner of the property 
*i^rty*by take it, and make a gift of it to the thief, his hand is not 

?he owner, to ftruck off and fo likewife, if he fell them to the thief. Ziffer and 
Sbafei % that the thief is Ibble to amputation, (and the fame is, in 
oue place, recorded from bccaufe in. this cafe, the theft 

^ * has been fully cftablilhcd, and it docs not appear, from the gtft or 

faki. that the thief was the proprietor at the time of his ftealing the 

• property; 
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property; wherefore lAit gif t or fale is not the occailon of doubt.— 
'Our do£tors fay that execution is a fupplemcnt to the Ai/ser's 
decree, in this inftance; (becaufe, in the cafe in queilion, it is 
not abfolutely necefiary that the Kdzee (hould fay “ I decree in this 
“ manner f fince this is fiid merely for the purpofc of declaring or 
fhewing forth a right, and annouixcing the fame to the claimant of the 
right; but amputation is a right of Goo, and is therefore known to the 
claimant of right, namely Goo himfclf, without the Kdzee's decla- 
ration ;) it is therefore requihte that profecution cxid at the time of 
inflicting puniihment ; and as, in the cafe in queflion, no profecution 
appears at the time of punifhment, it amounts to the fame thing as if 
the owner of the property had conflituted the thief a proprietor of it 
prior to the Kdzee's decree. 


If the value of the property ftolen be, by depreciation^ diminiflicd « » 
to V}ithin the flandard of theft, (namely, ten dirms^ after fcntcncc pruptTiy U) 
and before execution, amputation does not take place. It is recorded 
from Mohammed that amputation is to be inflicted, and fuch allb is theft- 
the opinion of Ziffer and Shafe'i^ they conceiving an analogy between 
this and a cale where a deficiency occurs in the a£lual thing flolen, 
as if, for inflance, a thief had ftolen ten dirms from ft)me perfon, 
and one of them ihould afterwards be loft or expended, — in which 
cafe the thief’s hand would notwithftanding be cut oft, — and fo 
here likewile.— Our doCtors lay that the complctencfs of the ftandard 
of theft being a condition of amputation, it is allb a condition that 
the completenefs cxift at the time of inflicting the puniihment, ac- 
cording to what was before laid, that “ Execution is a fupplcment 
“ to the Kazee's decree:” contrary to where a deficiency occurs 
in the a&ual article ftolen, for in this cafe no diminution appears 
in refpea to the fiandard of fheft ; bccaufe refponfibility for that 
article lies againft the thief as much as if the whole property ftolen were 
deftroyed, whereas no refponfibility lies againft the thief for a defi- 
ciency in the value, by depreciation : there is therefore an evident dif- 
ference between the two cafes. 

If, 
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The thief’* 
plea of prc‘ 
ptrty in the 
article ftolen 
prevents pu- 
niihment; 


If, after witneffes bearing evidence to a theft, the thief plead that 
the article alleged to have been ftolen is his own property, his hand 
is not to be cut off although he produce no evidence in fupport of his 
plea. Sbqfei maintains that the punilhment for theft is not remitted 
upon this plea, becaufe every thief has it in his power to plead that 
the property ftolen is his own,— and hence, if punilhment were to 
be remitted upon fuch a plea, the door of punilhment would be alto- 
gether doled. Our doctors lay that doubt occalions the remiliion of 
punilhment ; and doubt is eftablilhed upon the plea, lince it is pollible 
that it. may be true : and with relped to vfhoxSbafei urges, that ** no 
“ thief can be at a lofs for fuch a plea,** it is not of any weight, 
bccaule retradation and denial are admitted after confeftion, although 
a perfon confeliing have it always in his power to retrad and deny 


and To like- 
wife, a plea 
of property 
made hycneoi 
/wo tbieves. 


If two perlbns confefs to a theft, and one of them afterwards 
plead that the property is his, amputation is not infliAed upon either; 
becaule the retradation is admitted and approved with refped to the 
perfon retra<fting, and this gives rile to a doubt in regard to the other 
thief, as the theft is, in the preient cafe, eftablilhed upon the evi- 
dence of both jointly, and hence the aA of both is one a^. 


A perfon 
joindy con- 
cerned with 
smother in a 
theft may be 
profecuted 
and puniflied 
although the 
other ab- 
£eoiid« 


If two perlbns commit a theft, and one of them afterwards ab- 
fcond, and two witneftes bear evidence to the theft, as committed by 
botbf againft him who is prefenty his hand is cut off, according to the 
moll recent opinion of Hanerfa ; and fuch is allb the opinion of the 
two difciples. Haneefa was at lirft of opinion that the hand of the 
prefent thief Ihould not be cut off, lince, if the abfentee were prelent, it 
is pollible that he might advance Ibme plea which might occalion doubt. 
The reafon on which the more recent opinion cSJlanerfa is founded 


* This reaToning of the Htmttjk* doAors is lb exceedingly abfurd and tMfSRtftSwyy 
chat it might perhaps be fufpeAed there U a miftake eidier in the tranflation or the text ; 

but the former is littral i and all the copies of the latter, l|ath Pirfian and AraHcy perfeAly 
coincide : certain it is that the argument of Sbafti remains altogether unanfnrered. 
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is that ab(ence prevents the edablifliment of theft with refpeft to the 
abfentee, as a decree of the againd an abfentee is illegal ; there- 

fore the theft of the abfentee is, as it were, non-exifient^ and a thmg 
which is non-exidcnt docs not give rife to doubt ; and the mere ap- 
prehenfion of the occurrence of a doubt is not regarded, on the grounds 
before Hated. 

Ip a Mahjoor Have* make a confeHion that ** he had ftolen thole Cafes ofeon- 
** ten. dirmst ' — (there producing them,) his hand is cut off, and the fhS't^y’a 
property ftolen is returned to the periim who had been roUied of it. 

This is the dotftrine of Haneefa. Aboo Toofaf has aflerted that his 
hand is to be cut off, but that the ten dimii belong to his mafter. 
Mohammedt on the other hand, fays that his hand is not to be cut off, 
but that the ten dirms belong to his mafter. All this proceeds upon 
a fuppofition that the mafter denies his flave’s allegation. — But if this 
Have confels that “ he had ftolen certain property, which no longer 
** exifts, but is deftroyed,” his hand is to be cut off, according to all 
our doflors as here enumerated. — If, moreover, the flave lie a Ma%oon, 
his hand is to be cut off, whether the property ftolen be remaining 
or expended. Ziffer maintains that the hand of a Mazoon is not to 
be cut off in any of thefe cafes ; for it is a tedet of his that the con- 
feftion of a flave, inducing either punifhment or retaliation, is not to 
be admitted ; becaufe, as fuch confeffion affeils either his whole perfouy 
or a part^ and as his perlbn, and every part of it, is the property 
of his mafter, his confeffion is a confeffion affedling another; 
and a confeffion affecting another is not be received: but yet the 
Mazoon muft be conftrained to make fatisfaflion for the property ^ 
ftolen, where it has been deftroyed ; or, if it be remaining, he muft 

* Literally, a prMbited dtive i that is, one who is incompetent to ftlly or per- 
form ayy other a^ whatever, on his own behalf \ in oppofition to a Alazoon or frivilegetS 
flave, who (under certain rcIbidUons,; is at liberty to aft for himfelf. 


be 
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be deiired to reftorc it ; ilnce his confeiHon is valid with re(pe£t to the 
property^ as he has been invefted, by his mafter» with power to make 
confeffion in matters of property, whereas a Malyoor flave’s confef- 
lion refpecniing property alio is not admitted. Our doctors allege that 
a Mahjoor's confellion, inducing punilhment, is adnoitted, as he is a 
mm *, after which the confeffion proceeds, dependantly, to afFe^t the 
property, and thus this confeffion is valid with refpeft to the property 
likewife ; a flave moreover cannot be fufpe£ied^ in a cafe of confeffion 
inducing puniffiment, fince his confeffion induces pain to himfelf, 
as his hand is cut off in conlequence of it ; and a confeffion of this 
nature is admitted although it tend to affedl the right of another.— 
The argument of Mohammed^ in the cafe of a Mahjoor, is that his 
confeffion, as afFc(£ling property y is null ; (whence his confeffion with 
relpeA to an ufurpation of property, is not admitted ;) any property, 
therefore, which is in the hands of the Mahjoor^ is the property of 
his mafler ; and the hatid of a flave is not cut off for flealing the pro- 
perty of his mafter. A circumflance which confirms this doctrine of 
Mohammed hf that the property is the original thing in a profecution • 
for theft, and the amputation only a dependant, whence a profecution 
may be heard refpe^ing the property, independent of amputation,— 
that is, if the proprietor fue for the property and not for punijhment, 
his fuit is heard;— and folikewifo, property is eftablifhed independent 
of amputation, where the evidence cooiiffs of one man and two wo- 
men,— or, where the thief makes confeffion of the theft, and after- 
wards ratradls and denies it but if the cafe were reverfed, — that is, 
if the owner of the property declare ** I am defirous that Ijis hand 
“ be cut off, and do not want the property,” his fuit is not heard; 
and in the fan^te manner, amputation cannot be eftablifhed unlefs the 
property be eftablifhed : it is therefore evident that the property, in 
the cafe in queftion^ is the original thing, and amputation only a <4r- 

♦ 

* And therefore fubje^t to the penaltiee of the lair, in cMunon with other people. 

pendant ; 
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pendant; and the confeflion of a (lave not being valid with refpci^ 
to that which is the originaly (namely the property,) it ncceflarily 
follows that it is not valid, with to mnputation, which is 

only a dependant thereof. It is otherwife in the cafe of a Mazoon, 
as his confeilion with refpeft to. the property in his hands is 
valid, and confequently his confeflion with rcfpeft to that which is 
its dependant (namely aihputation) mufl be valid likewife. The ar* 
gument of Aboo Toofafts that, iu the cale in quefliou, the Mahjoor 
has made a confeflion, afleding two points ; first, amputathn, (which 
afFeds his own perfon, according to what was before obferved, that 
** he is a man,** and which is conlequently valid;) secondly, 
property, (which afFe£ts his mafter, and is confequently invalid with 
relpe£t to the qaafler :) now amputation may be incurred indepen* 
dent of property ; as where a free peribn (for inflance) confefles to his 
having ftolen cloth, which is in the hands of Z^d, by faying “ I 
** Role this cloth from Auntroo,** and Zeyd aflerts the cloth to be his 
own property, in which cafe the hand of the peribn fo confef* 
fing is ftruck off, although his confeflion be not received in relpefb 
to that particular piece of cloth, whence it is not to be taken from 
Zeyd. Haneefa (ays that the confeflion of a Mahjoor flave, where it 
induces punifliment for theft, is valid, (according to what was be- 
fore Rated, that “ he is a ««»;*’)— and his confeffion muft allb be 
valid with lefpea to the ptoperty, in eonfequence of its being fo with 
re(pe£I to punijhment ; becaufo the confeflion is made t^er the perpetra- 
tion of the theft, and not at the beglming of it ; and the property, efter 
the theft, is a dependant of amputation ; whence it is that the protection 
of that property ceafos in confoquence of amputation ; and alfo,, that 
amputation is infli Aed after the deftruAion of the property. It is other- 
wifo in the cafo of confeflion made by z freeman, as before cited; for 
there amputation only is due, but not the reftoration of the property ; 
becaufe the hand of a thief is to be cut oflF’for ftealing property from 
a truftee\ and it is here pofllble that the cloth is the actual property of 
Zeyd, and that tike freeman had Aden it from Autnroo, in whofo hands 
VoL.il. R i* 
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i't Was /depofited. — fh a cafe Whift i iflkWfc iftttls the iproiiiiiy ^ 
his mafter his hand is not cut off ; Whdhife tbefe h an ‘eVIdeiW 'drf- 
tin^ion between this cafe and that of a j^<fW^/r.-i-This, hoWever, 
applies folely to where the mafter the ’flave bis dbii- 

fefiion: — for if the tnaftcr verify hiS cbnfeifliihn, Ms Mhd is cvft 
off ,m all theic caie^, on account of 'the dei'di^dbn «»f that which 
would prevent It, hatridy, the right of pie majler. 


The property after amputation being m9l£^ ii'p^ a 'thief, the aftiial prb-^ 

re‘’^red"artff .pcrty ftolen }^t remain ia his pofifeinbh, it miift Be reftoced to the 
but’if*lt°be owner, as it ftill; retnams Withia hh-j^bp^^ but if the property 
loft or ex- remain not with the thief, he Is ’not reij^hilble for it, whether it 
{hief^’nolt* have been coifumd ex '^froyed, This is the ojwibh ,b£ Ahoo i^doff 
refponfibie. zoLffaneefat according to one report ; and luch allb is thetlodrine of 
fsit'Bjpidyet iiitfhhw, Heftm records, from tianeefat tHnit fitisfac- 
tion is due where the property has been cpjfumd ox expended. Shefe'i 
lays that in (every cafe &tis&dion is due 1^ the property, and that 
relponfibUity fpr the property does not ceafe in cmifequience of 'am- 
putation, becauft amputation and latisfaAion for the property are both 
equally rigbtsy ^though thp ea^e of ^h be different; (for ampiita- 
tion.is a right of the i.A.w,'th(5 occafion ipf it being theperions not re- 
frainihg from the commillionofan ai£t which the LAwforbids ; and fatif- 
faflion^orthe property isari^tof the the occalion ofit being 

the ./a^/eg‘ <iw< 9 ' of the property ;) both, therefore, in the fame 

manner as if a perfon were to deftriby game, the! property of another; 
and kept within an iiiclofure t-^or to ‘drink wine, the property of 
an inii^ ful: 9 e(£t ; in the jfi^ of which inlbnces corfedion 'and ^f- 
faflion for the property are both incurred ; and, in ^nfecond^ punilh- 
mentforwine-drmking,iUid iatish^on. The arguments o(purdo£tors 
, upon this point are threefdd : first, the propheihas faid “ tfa 
** hdity Imagainfta tldf 'efur 

■ ' tumi refponfibility prevents puniflnaentj bmufo if the thid were 
refponfibk for the property llolen, he would, hy^malung '&tisfo&ion 
6 . .for 
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£or kd tbc fMXipde^pr fropi tbc^iwc ?/' 

the manner of >^4, it W>old then tha$ hp ^ 

taken a«« property, whp^ce hU pixi^tut woidd ^ 
but as amputation is hdW. by# t^c 4p^or?, to ^ unavoiMy Uic^ 
hy him, he is not made ^cfponiOiWP. Cnee bis being made fo w wld pre- 
vent it ; TiuwDi.y,^he protfaionqf.thc property cc#» at t^c ump ^f 
theth<A,-<hat is,it no longer remains in a 

hdf of the individual,-^or if it rtsmain pmtcM.iwrely s» 

indMud. it foUows that it is«» neut# t* >“4 *» PP- 

hibited t only on account of .the r^bt of the indivi^Rl : 
a probibitioh arifing from circumOances, and not ewftpig >« the tnmg 
itfelft and as a.thing which ts in it’s own nature peutral 
cafion puni&ment, it would ibUow that amputatjon^is n9t P ^ m- 

^iaedupon thc thief, on account of the doubt rc^mg^ 

but as an^tationfr incurred, according to4l the^dp^ots, it neceflTaray 
th. p«.pe«y. « uptime 

KKd k. bAalf of th. right.of the law. “ “ 

carrim-, and fatisfeakio isnotdue for/rerriai.— The 'h 

other ha«l)oftheproteakiQo£thei)ro^y.whhrefiie«toAe^ 

and U U nth neceffiry that the iaih« of ptot^ 

gardedC’ith refpefl ^ 

fame manner, adoubt concerning neutrahty is regarded m the tnmg 

which occafions amputation, namely, ^ ^ 

which is diaina from that,-namely, Ae canf^ifon. 
is founded what reports as the doanne of Uantfa, that, i 

.« cafe of con/umptkm fatisfoaion for the property is due. ^1^ 
argument advmced in thcRawdj^et Majhoor is that the confumptton 

. * Thsti*. in *he«w«rer,of «/r«ii^fWS #//^^ ^ 

, take sndrttfe* 

X . hfrs*. Mriph »» <Wolit»oa.» 
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iotjerdy the completion of the d^gn, (for the defigOt in fteaCng the pro- 
perty, is, to emjume it regard, there^re, is peid to the doubt of 
neutrality before-mentioned, and hence iatisfidion is not incum- 
'>bcnt, fince the thief has, as it were, deftroyed a neutral fnperty,r— 
The protection the property,, moreover, b held to ceaie with 
refpeCt to refponiibility, in a cafe of confumption, as the failure of 
protection in a cafe of confumption is a necefi&ry confequence of its fail ure 
in a cafe of dkJtruSion-, — (in other words, the protection of the property 
ceafes in the prefent cale ahb^ and hence the property is not in pro- 
teSion in fuch a manner that refponiibility fhould be incumbent,, any 
' more than in a cafe of deJlruilioH%) {oit it is manifeit that if the protection 
of property were to remain in a cafe oteonfumption only, and fetisfaCtion 
for that were made due, the agreement between the property in queitipn, 
(namely, and the property on account of which 

fatbfeCtion b due, would be deftroyed, hnce [if llich were the cafej 
thb property is proteded on account of the right of the individual, 
both in the confumption and alfe in the defruSmi of it, inibmUch that 
if any perlbn were to ufurp it, he would be reiix>nfible for it, whether 
it be deftroyed, .pr conftuned by the ufurper,-— whereas the property 
inqucftiouf (namely, the property folen^ is protected on account of 
the right of the individttal in a cafe of confumption only ; and there is 
no agreement between property which b protected in two fituations, 
and prc^rty wtu^ is prot^ed in one fituation only but an agree- 
ment between the property in qucftion and the j^perty for which 
fetisfeCtion b required is indifpen&ble : b therefore appears that in a 
cafe of con/SuHption aUb the proteCticm of the property ceafes ; and no 
fetisfe^on b due for b in the lame manner as holds in a cafe of 
deftruSlion* 

One puailh- If a perfon be repeatedly guilty of theft, and then liilfer ampu- 
Mail tatitm for any particuhor'theft, fuch a^nputatioa takes place as anfwer- 
viott$ reprt- ing to M the thefts : 'and there b ifo refponiibility for the property 
funeeffeneci (koUn ui any onc of thcnip zQcoT&sigtoHamtffo The two difciples 
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(ay that the thief is rei{x>nfible for the property fiolen in every theft 
excepting that for which he has fuffisred amputation;>»This is where 
only one of the ieveral owners is prelent.— -If, however, th^ be all prc- 
fent, and the thief fulfer amputation at the fuitof the wi^s/f;, in thjs cale 
he is not reljionfihie for any thing to any one of therh, according to 
the united opinion of all the doctors.— The argument of the two 
difciples is that the owner pteient is^not the deputy of thofe who are 
abfent ; and profecutipn by tlitt^oprietor is eflential to the manifefta- 
tion of theft ; but, in the cale in ‘queftion, prolwution does not ap- 
pear on the part of thofe who are e^fentt wherefore the larciny of the 
thief is not eftablilhed with refpeft to them ; their property, therefore, 
remains in protection, and hence fatisfaCtion is due for it. The ar- 
gument of Haneefa is that by all the thefts one amputation only is in- 
curred as the right of Goo ; becaufe, in punilhments, the application 
is made as extenlive as pollible,— (that is, (xie lingle punilhment 
fuiiices *.) — ^Now, as profecution is conditional to the manifeftation of 
the theft with the Kdzee^ and as that has taken place, (and punilh- 
ment for theft is incurred on account of the offence,) fo when the 
Kdnee infliCts one (ingle punilhment he infliCls the whole that is 
due ; for it is evident that the advantage (namely determent) is reaped 
by all. The lingle amputation, therefore, takes place as anfwcring 
to all the thefts ; and h«ice latisfoCtion is not due for any one of the 
properties ftrden. ^ The fame difference of opinion obtains in a cafe 
where a thief repeatedly fteals property from the feme perfon, and 
that perfon fu'olecutes upon one of the thefts, and the thief fuffers 
amputation for it : — that is, according to Hanerfa^ the thief is not 
relponlible for the property fiolen in any of the other inftances but 
accor^g to the two difoiples he is rel^nlible. 

* Jnaiatwotit^m^pen teMHe fnvms nfetitiau rf the fir vihuh that 
ponfimma it n^lifftd. * 
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Of the Ajftaof with rcTpcft to the Prppcrty ftblen. 

Ijp a. thicsf fi^ a piece of cloth, and tw it in two, in thehoufe pf 
theowpfsr of the cloth, and then take it out of the houfe, and carry 
Cafeofa thief it o^, and the value o£ thp c^h, afper being thus divided, amount to 
pore^hew- Uit dirm, the hfnd of the thief is to be ilrudt It is recorded from 
Tbq/'^thaf his hand is'iipt t© be ftpuck off; becaufi;, upon his 
dividing the cloth, a caulp of iUs rigl^ of property in.it appears, as 
thetearmg.ofitinpieces^is a caufepf r^t of proper^, onaccount of 
its ^ reiponhbilhy for the value,; thus the fubjeft 

•of lefppnhbihty becomes his.pxaperty upon his making fatisfa£tion for 
it to theowner. Wherethethud', therefore, conveys thc.clothoutof the 
owner’s houfe ^rr. havkig divided it, theft ts vnot eftablilhed, ^ce 
the ;thief here conveys out of the houie a thing in which a caufe of 
his right of property cx^si at^ in<fuch a cafe. the. hand of a thief is 
not to be cut off; in tbp lame manner as the hand is not cut off where 
the purchafer of gooicbl fte^ his purchaie in which the feUer happens 
to have a refcrvc of pp^n, as a caufp of prppprty exifts in that ip- 
ihnee apd, li?,, al^* in thp c^^ in pueftion. Manejfay on the other 
hand, arguS t^t t^e tddng of the cloth, tpgethtr with the tearing 
of it in pieces, is a caufe of hut not 

• for the ouJy prmciide op- wbicb, th^ tight is efeablilhed^ it^ter. malu;^ 
fetislkaioa, is that if ijt' were npt fe, the cpnapenfatickp, and the tliipg 
for which the compenff;^ ^^yen, would £>e united in. oitAffate of 
.property ; and this does not engender doubt, any more' than the 
fimplc takit^^ wi^Opt tearifig'. in ot^t wonte, as i^e fimple taking 
away is allb, iii Ibnie it|i|lances, a caufe of tight of prp^i;{;y after ia;tif> 
#■ '' ' 

* Arab* Khadk Fahijb} that is, Uaring fo ai to deftroy or depreciate the value of the 
article. 


faction 
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'feSion beittgimde* f(iid|f<ttd«eaaot (ngeodtf £i|(lli9Ml9ng with 
tearing, whi(^ is a cawfe of re^MKiiilulity, and, after ifstia&ftbn 
bnng made, beeotncts a cauie of right of prapertjr, does not engender 
' doubt. Simdar toehis is a >oaie. where the feller fteals from the pyr~ 
"Chafer damage goods iwhichheiiad fcdd to him; for here his hand is 
to be cut oft', although 4he cauie of returning thefe goods, and there- 
in, ultimatel^^, thecaufe of the 'propriety reverting to the feller, be 
eftabliKhed ; ierhis 'hand is cut off notwithflaading; and lb likewife in 
the prefent cafe. This is contrary to whkt is adduced by Akoo 
that ** if a purchafer fteal his purchaie in which ftie feller has a re- 
' ** 'lerve of option, his hand is not to he cut oir,**^c. is em~ 

''ployed for the purpofe of fubftautiatit^ theri^t of property. The 
difterstice of opinion /here. sedted obtains only where the owner of 
the cloth chufes to <take it hack, ;t<^;ether with latisfaftion for the 
damage it has fuftained.— If, however, he. ehuletto quit the cloth, and 
receive of the thief latisfiiftion :fbr thej/Sr// ttt4M:, in’this cafe his hand 
is not to' be 'cut- off, according to all our doftbrs, becaufe the thief is 
here conilidered as the pr^uictor of that cloth '.from the time of his 
taking it,‘m'the manner of (uccelfion*, and hence it is the feme as if 
■the proprietor -were to make a of the property llolen to the thief, 
for there the thief’s hand is not tabe cut .of beCaufe of doubt, atid lb 
here likewile. -.AIL that has been here. advanced proceeds upoii a fup- 
pbfition that 'the doth has, .by tearing it, fuftaitte<i ^ confidtr^k 
damage; -for ifthe datnagehe-rry&tg, the hand pfthe thief is cut ol^, 
accoitftng'Co allthe daftors; becaule sn this cafe no caufe of a right of 
property appears, fmee here it is not in the proprietor’s power to 
take the whole value fay way of fatisfaftion. 


Ir a ftiief lay his hands upon atgfaat, and cut its throat within ri*c KjiUng *n 
:|ioufe of the owner, and then: ednvey, it forCh, bis hand is not to be /uiiing 
cur off; becaiifein this cafe tbertheft is, ia»the; jQnd, a theft of 
’mat ; ‘ and the lumd is not cot off for ildling^elh skteat. 

• That it in die way of a tranJH'm tf prtpiHj, 


If 
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a man fteal gold or filver, to Yuch an amount as would occaHon 
verfionof^,/ amputation, and then coin the fame into or deendrs^ his hand 

dinnt or deenSrs are pven to the perfon who 
had been robbed. This is the doArine of Hanetfa. The two diiciples 
fiy that the perfon who had been robbed is not entitled to take the 
dirnu or deendrs. The difference of opinion here originates in a fimi- 
lar- difference of opinion in a cafe of ufurpatim. Thus if a perfon 
were to ufurp dirm or deendarSf and afterwards convert them into 
ornaments (fuch as bracelets^ for inflance) the proprietor's right 
in them is terminated, according to the two difciples contrary 
to the opinion of Haneefa, In the fame manner, alio, in the cafb 
in queftioii, by convertii>g the ^Id or iilver into dirms or deendrs^ the 
right of the perfon robbed is terminated, according to the two diiciples; 
contrary to the opinion of Hatteef a. The reaibn of this difference of 
opinion is that workmanihip is appreciable, with the two diiciples, but 
not with Haneefa. And here obferve that, concerning amputation, in the 
cafe in queflion, (judging from the (pinion of Hmuefa^ there can be 
no manner of demur, becauie the thief is not proprietor of the sUrms 
or deendrs: but fbme fay that (judging by the opinitm of the two 
diiciples) there can be no amputation, becaufe the thief has become 
proprietor of the Ccw previous thereto. Some again iay that in the 
opinion of the two ifiiciples alfo <amputation is incurred, becaufe the 
gold or iilver has, by workmanihip, beconie anotber tbmg^ and the 
ilave becomes proprietor of tbeit ibingi and liot of the adtuai thing 
ilolen, (namely, thejg«4f or the fiheri) and hence his hand muit be 
cut off. 

Cafe of a 1 f a peribn Real cloth, and dye it red^ and afterwards iufl^r am> 
putation for the theft, the cloth is not to be laken back ftom hint ; 
ketuftoien. nor is the value to be taken from him by way of ftitisftftion. This 
is the doftrine of the two Elders, Mabmmei fiprs that the red cloth 
isfo be taken from hi^, and he is paid Ibr the'm^tence of dying; in 
the.ikme manner as where a perion njurfs doth, and [afterwards dyes 



CuAF.v. i:.arcjnv. 

• 

it, in which cafe the cloth is taken back from him, and he is paid, 
by the owner, fuch additional value as the cloth has received in the 
dying, for this rcafon, that the cloth is the original article, and is Hill 
exiHing, and the colour is a dependant upon it, whence a preference 
is given to the owner; the cloth is therefore returned' to the owner, 
and the»f«rper is paid the expcnce of dying; and fo alio, in the pre- 
fent cafe, becaufe here alfo the lame reafon cxifts. The argument 
of the two Elders is that the colour is extairt both in appearance^ and 
dfo in reality^ whence, if the owner of the cloth were to take it 
•back dyed^ he is refponfible for the acceifion of value in confequcncc 
of the dying; now the right of the owner of that cloth cxifts in the • 
tippearance of that cloth only, and not in the reality of it, (namely the 
proprietary^ becaufe, if the cloth were deftroyed, the tliicf is not rc- 
fponfiblc; and fuch being the cafe, a preference is given to the thief. 
It is otherwife in a calc of ufurpationt fince in that inftance the right of 
the proprietor and allb of the ufurper is extant and cftablilhcd both in ap-^ 
pear once asid m reality ^ for which reafon they are both upon a fating, 
whence a preference is given to the proprietor for the lame reafon as 
MoiMvmned gives the preference to him. What is now advanced 
'applies folelyto where the thief has procured the cloth to be dyed of a red 
eokmr : but if he were to get it dyed blacky the cloth is taken from 
him, according to Maneefa and Mohammed. Aboo conceives this 

cafo to be the fame with the preceding, liecaufe he holds a black dye 
alfo to increafe'fhe value of the cloth, in tire ftme manner as a red dye. 
With Mohammed^ lifcewifc, bhek is the lame as red\ yet that d(H-s not 
occalion a termination of the proprietor’s rigl»t, he Iniing entitled f<» 
take back the cloth in either cafe. With Hatteefa, on tire contnirv, 

• black is in reality a deJ'eSl in the cloth, and therefore docs not occalion 
a termination of the proprietor’s right. 
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CHAP. VI. 

Of Katta-al-Tareek, or Highway Robbery* 

Dcfcrlption When a party go forth, prepared f<x oppolition, (that is, enabled 
ftituteslfoT. to repel the oppofition of others,)— or,, when afinglc pcrfon goes forth, 
ready for oppofition, from a confidence in his own prowefs, — with an 
intent to commit depredations on the highway, they are termed, in 
the A-abick language, Katt&a-al-^areek* * and in the Perjiath Rab- 
Zm\ and the pcrfon upon whom a robbery is fo committed is termed; 
Maktoo-ali-heej^,. 

RobBen are HIGHWAY ROBBERS appcv undier’four diflferent defcrijptions or pre- 
fCT^iionv dicaments. first, thofe who are feized before they have robbed or 
murdered any perfon, or put any perfon in fear: secondly, thofe 
who arc feized after having only robbed a Mujfulman or an infidel fuh- 
je£t : — THIRDLY, thofe who are feized after having committed murdar 
only without robbing: and' fourthly, thole who are leized after 
having committed both murder and robbery. The law with relpedt 
ilbfe ^7*^- to thefe in the jirfi predicament is that the mligiftrate lhall confine 
frifiKmnt, them in prifon until their repentance be evident,— (that is, until it Be 
known from their demeanor that they, have repented, by the marks 
of repentance and contrition appearing in their countenances.) With 
or. relpeft to thole in the predicament,, the law is that the ma- 

giftrate lhall ftrike off their right hand and left, foot, provided the 
property taken be of fuch value as when divided amongft the 
whole, would afford to each to the amount of ten £rms. (The rightf 

m 

f Literally, “ Inftfiirf ^ the higbv>ej*\ t Literally, the d/prtdattt* 


3 


hand’ 



* 3 * 


Chat. VI. L A R C I N Y. . 

hand and left foot are here particularly ipecificd, becaufc, if the hand' 
and .foot were both taken^from one fuk^ one of the faculties would be 
totally deftroyed, which amounts to i-IHingj and the law docs not 
award robbers of this defeription to be put to death,) With rclpe^t to 
thofe in the tlnrd predicament, the law is that the Kiizee ihall put 
them to death *, by way of punijhment ; whence, if the lVnlke~ad-d<m 
or avenger of blood forgive them, no regard is paid to lus lorgivcnefs, 
punijhment being a right of God f . (The rule with refpedt to thofe 
three deferiptions is founded on a text of the Koran, as the paflage 
which occurs upon this head evidently points to the rules here Ipe- 
cihed. Let it alfo be obferved that the intent of the words “ after 
having robbed a Mujfulman or an infidel fubje£i,'* — is that the property 
jnay appear protected under a lafiing prote^ion | : if, therefore, a robber 
take the property of an alien, in the way of highway robbery, ampu- 
tation of the hand and foot is not to be inflicted upon him.) The 
law with relpe£t to thefe in the fourth predicament is that the 
magiArate has it in his option to puniih them in which ever way 
he fees beft; if he pleafe, he may firft cut off a hand and foot and 
then put them to death, or crucify them ; or, if he pleafe, he may put 
them to death at once, without inditing amputation. Mohammed 
holds that the ma^ftrate has it at his choice either to put them imme- 
diately to death, or to crucify them ; but that he is not at liberty to inflid 
amputation upon ^txfLjikewife ; becaufo highway robbery is a lingle of- 
fence, and therefore cannot occaiion two punifliments ; and alfo becaufo, 
in punijhment, robbery without violence to the perfon is included in the 
murder of the perfon, (whence it is that if a thief, being married, were 


* Executed cither by hanging or htheading. 

+ In oppofition to petaliatitn, wluch being a right of the individual, may either be for- 
given, or remitted for a compofition. 

t In oppoTition to die pn^rty of an alien, which is in prittOun only during hit 
(or preteaien under sddeh aliens are permitted to leinam in a Mujnbnan territory be the 
fpace of one year.) 

S a to 
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to commit; whortJom he fufiers li^datio» only* and not amputation.) 
The argument of Hanetfa and j^boo Toofrf is that the indidUon in 
queAion (namely death or crucihxion, toother with amputation,) 
is only a fingk punijhment., more fevere than ordinary, on account 
of the fuperior atrocity of its cauie, (namely, a complete ob- 
Jirubiion qf the peace the highway ^ by murdering a perfon^ and then 
carrying hh property j)“^whenc& it is that cutting off the right 
hand and left foot conilitutes only a ^gle punifliment with refpeft to 
a highway robber, whereas, with refpe£l to a common thief ^ who is not 
a highway robber ^ it would be two punishments; and a variety 
of crimes can only be comprehended in a numerous t but not in a 
fugle punilhment. It it to be obferved that Kadooree, in his abridge- 
ment of his own work, has mentioned that it is in the option 
of the magiftrate either to expofe the body upon a crofs, after putting 
to death the robber, or to leave it. It is recorded from Aboo Tooff 
that the body muft not be left uiicrucihed, beCaufc crueifxion is par- 
ticularly mentioned in the facred writings, and the defign of it is publU 
cityt in order that .others may take warning by^it. Lawyers report, 
from Hanefot that publicity is fully obtained by putting to deaths the 
crueifxion being only by way of aggravation, wherefore the magiftrate 
has it in his option either tq aggravate or not. Again, ^adooree lays 
that the highway robber in queftion is to be crucified and then 
to be flain by thrulting a ^ar through his body; and the lame is 
recorded from KoorokUe. If is recorded from Tenure that he muft 
firft be flain and then crucified ; i>ut the preceding opinion [of Koorok- 
heel is moft approved, becauie crucifying in the way there mentioned 
is calculated to excite men’s fears moft forcibly, which is the defign.. 
It is allb requifite that the body of the criminal be not fuffered to re- 
main longer than three days upon the crots, becauie by that time it 
becomes putrid and conlcquently noxious. Aboo Ti^ff lays that it 
ought to remain there until it fall to pieces, for the more ftriking 
e^mple : to this, however, it m^ be replied that the example is 
fufficicntly made by an expofure of three dayu 


If 
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I» a highway robber be put t» deaths iatisfa^Ion for the pt'operty 
he had taken is not due front him* becaufe of the analogy which this 
bears to thefts in which the fame rule obtains, as has been already 
dated. 

Ip any one among a band of robbers be guilty of murder^ the 
punilhment for it is inflicted upon the whoU^ becaufe the punifhment 
is in this inftance cotilidered as a penalty fortheaflault of which 

is edablilhed by each of them being aiding and abetting to the other ; 
(whence if any of them, in fighting, be hard prefled, the others aliifl: 
him;) and the condition upon which the punifhment is inflidled on 
them is this, that murder be committed by any me of them, which 
is the cafe here. Let it alfb be obferved that it is the fame whether 
the murder be committed with a club., a ftme, or a feymitar, becaufe 
biglrwe^ robbery is equally eflaUifhed in all thele cafes.. 

If a robber be taken who has neither murdered nor plundered, but 
only woundedA perfbn or perfbns, in this cafe retaliation is cxaAcd of 
him, where there is retaliation*, or a fine, where there is finef. 
— The exa£lion of retaliation or fine is committed to thofe who arc 
entitled to claim it, becaufe in the offence in queftion there is no 
funtjhment, whence it is evident that thefe arc a right of the indivi- 
dual, and hence he is to exz€t it to whom the right appertains, 
namely, the ff^alee Janfyat or peribn. upon whom the offence has 
been committed. • 

If a robber be feized' who has both plundered and wounded any 
perfon or perfbns, his hand and foot are^o be cut off; but the pcrfonal 
itjjury fliftained from him is remitted, (that is, neither fine nor retaliation 
are incurred ;) — becaufe,, where punijhment is incurred at a right of 

* As in cafe of the lo6 of any Kmh or trgan, t As in cafe of (uts or iruipt. 
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God, tlie prote^klon, in behalf of the’ individual, of every thing Ihort 
of the tuhole perfotiy ccafes in the fame manner as the protedion of 
property ccafes. 


A robber, ro^ 
penting be- 
fore he is 
feized, is not 
liable to pu- 
nijbment ; 
bat the aven- 
ger of the of- 
fence is at li- 
berty to exaf I 
rttaliatioH ; 
or, if he for- 


If a robber be taken after having repented, and he (hould have 
been guilty of both robbery and murder , id this cafe the Walee jfa- 
ndyet or avenger of the odence has it in his option either to flay him, - 
in retaliation, or to forgive him ; bccaufe, in the offence of highway 
robbery, punilhment is not to be awarded after repentance, accord- 
ing to what is written in the Koran^ **. punishment shall be in- 

“ FLICTED UPON THEM, EXCEPTING SUCH AS REPENT BEFORE 


give.therob- <« ^IIF. MAGISTRATE LAYS HIS HANDS UPON THEM;” and alfo, 
ber 18 refpon- , i t /• i i 

fibie for the bccaulc repentance only can be confirmed by the robber returning 
miciesta'ken. the goods he had taken to their proper owner ; in which cafe am- 


putation is not incurred*^: but amputation not being incurred, it 
ncccflarily follows that the right of the individual holds in refpeil 
both to perfons and property ; the avenger of the offence is therefore 
at liberty either to exa£t retaliation or to forgive ; and if he forgive, 
the robber remains re^onflble for the property taken, whether it be 
deflroyed in his hands, or confumed by him. 


The uai 1f, among a party of ro bbers, there happen to be an if^ant or a luna- 
anX- or a prohibited relation of the perfon robbed, in this cafe punilhment 
remitted, not only with reipcA to this perfon, but allb with relpe^l to 
party from all tbe refl of the party. What is now advanced concerning an in- 
puniflimeat. lunatic is the opinion of Hand^fa and Ziffer. It is recorded 

from Aboo Toofaf that thb rule obtains only- where the in&nt, or the 
. lunatic, is the actual perpetrator of the murder or robbeiy : but if the 
aftual perpetrator be of mature age |f)d found underflanding, in thin 
cafe punilhment is inflifted upon the reft of the party allb, although 
there be an infant or a lunatic among them ; — but yet punilhment is 
not ipfliifted upon the infant or the lunatic. The ftme diflerence of 


* See p. 116. 
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optnibn obtains in a cafe of theft committed by a party, of whom' fome 
are infants or lunatics ; — that is, (according to Haneefa and Ziffer^ 
puniihment is remitted with refpeft to the whole. * The rule is the 
£une with Aboo Toefaf likewife, — provided that only the lunatics or 
infants carry forth the property out of the owner’s houfe, ajid not the 
ethers \ but if the reverfe be the cafe, punilhment is not remitted 
with refpeft to fuch of the party as are fane or adult. The argu- 
ment of Aboo Toofaf is that the perpetrator is a principal^ and the 
afliftant a dependant only : now where the perpetrator is polfellcd of 
underRanding, there can be no demur refpeding the principal ; nor, 
in faft, can any demur exift but with refpedl to t\ic dependant \ and 
that is not regarded: but if the cafe be reverfed, punilhment is re- 
mitted in refpedt to the wbole^ becaule here the demur concerns the 
principal. — ^The argument of Haneefa and Ziffer is that highway^ 
robbery is a iingle offence, committed by the whole of tlie party, 
and that is the caufc of the punilhment ; but where it happens that 
the z€t of fome of them is not an occafion of punilhment, the a(fl: of 
the others is then only a part of the caufe, and an elfeiSl cannot be 
cRablilhed by a part of a caufe in the fame manner as where two 
perfons kill a man by one of them ftriking him voilfullyy and the 
other accidentally y in which cafe retaliation does not take place ; as 
the aft of the perfon who Aruck wilfully is only a part of the caufe; 
and fo in this cafe likewife. — ^With relpcft to the words - “ or a 
** hibited relation of the perfon robbed;” — feme obferve that this 
defeription applies felely to a cafe where the property may be held 
in common between fuch prohibited relation and the perfen robbed*; 
whilA others maintain that trie application is general, and not rc- 
Arifted to this particular cafe; and this is approved, becaufc highway- 
robbery is a iingle offence, committed by the whole, and hence a pre- 
vention of punilhment in refpeft*to any any one of them occaArms the 
prevention of it in refpeft to the remainder, 

* Such as between a father and fm. (See dmH/M. ) 
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/Object ioK.<i«>Highway robberj committed on zMo^dam* is 
is not an occafion of puniAunent any mote titan wliere it is commit- 
ted upon a prohibited relation ; and as the circuimAasioe of a prahibited 
relation being of a caravan robbed would occafion the remiffion of pu- 
niihmcnt, it would alfo follow that the circumdance of a Mot^dmin 
being in the fame caravan is lifeewiie an occafion of pani'fhiiient being 
remitted : this, however, is not the cafe, as by the commMion of a 
robbery upon a caravan puaifhment is incurred, although there tse a 
Moojtdmin along with it. 

REPLY.««»Highway robbery committed on a Moofi&nm is not an 
occafion of punifhment, becaufe of a doubt exifling with ref^dl to 
the protection of his life and property : but this reafbn is reflriCted pe- 
culiarly to a is otherwife where a prohiHted relation 

haj^ns to be in the caravan; fince, from bis being there, a doubt 
arifes refpc&ing the cujhdy^ as a whole carman conftitutes one fingle 
cuflody, in the fame manner as a fingle houjcy and hence by taking 
property from the caravan punifhment is not incurred; in the fame 
manner as where a perfon fteals the property of his relation, and alfc) 
the property of a ftranger, from a houfe in which the relation and 
ftranger refide together ; in which cafe his is not .cut off, on 
account of a doubt refpeCting th.c cujitdyx and lb here likewife. 
As punifhment, however. In the cafe under confideration, is remitted, 
it follows that the right of the individual takes place, according 
to'w'hat was before flat^; and hence, if the robber lWild have com- 
mitted murder, the avengers of the offence haye it in their option either 
to put the murderer to <|eath, or to fqy g ive him. 


Robbery 
committed by 


Iv fome of the travellers in a caravan c<Mnmit a robbery upon others 

* An nHcn irtfidel, who^ not being afijcelirerfdcnt of the Mtjfkhnan government, has 
yet a temporary proteAion from it, (aeveripice^fiig the i|Mioe of either as a 

fugitive from his own nation, or as a merchant, or as having been deputed on a particular 
commiHion. (They are particularly treated of in the n oat^iookO 

of 
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of the Hime caravan, puni^hment is not incurred by them ; becaufc a 
caravan conftitutes a ilnglc cuftody, like a finglc houfe ; and ^as, if one 
of two perions living m the lame houlb were to ftcal property belong- 
ing to the other out of that houfe, punilhinent for theft is not to be 
inflicted upon him, fo here likewifc. 

If a perlon commit a highway-robbery by night i— at by day within 
a r//y, or in Koofa^ or Hcera this perion is not accounted a robber, 
on a favourable conftruftion.— Analogy would require that he be con- 
fidered as a robber, (and fuch is the opinion of Sbqfei,') bccadfc .in 
intention of robbery here evidently appears. — It is recorded from 
Aboo Yoofaf that punifliment is incurred by him where he commits 
a robbery without the precinfts of the city, although it be in the 
neighbourhood of it, bccaule there iio afliflance can be had : and he 
further aflerts that if robbers make an aflray in the city, during tlie 
day-time, with deadly weapons, — or if they make an aflray during the 
night, either with deadly weapons, or with flicks and flones, — they 
are to be accounted as highway-robbers, becaufe deaHy weapons arc too 
quick in their efleft to admit of afllflance coming, and in the night- 
time afliflance comes flowly.— The realbn for a more favourable con- 
flruflion of the fa£t here is, that highway-robbery fignifles attacking 
people upon the highway, which does not apply to cities, or inhabited 
places in their vicinity, becaule it is evident that in fuch places afliflance 
may be procured ; the perlbns in queflion, therefore, arc not highway- 
robbers, and hence punifliment is not inflifled upon them. — They mufl, 
however, be conflrained to m^e reflitution of the property taken, in 
fueb a manner that the claimant inay obtain his right : and they are 
allb to be correfled and imprifbned, as they have committed an of- 
fence. If, moreover, they have (lain any perlon, profecution for 

a 

* Httra generally, any inclofiite.— In the prefent cafe it it bid to allude to 

n particular Mameit, (or refting place for travellert,) near Ktofa, conftrudled by Naman Bin 
Mandar, in which die lodgea, akhough not Uuthing, are yet all war each other. 

VoL.II. T that 
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that is committed to the avenger of blood for the realbns before 
Ibted. — It is to be obferved, however, that decrees have palled ac« 
cording to the opinion of Aboo as appears in the Fattabal-l‘ak~ 

dtert copied fto^^tahAute. 

If a perfon provoke another to fuch a degree that he flays him, 
the Deyity or fine of blood, falls upon the tribe of the flayer, according 
to HaHe^a.—{T)m is a cafe of bomctde upon prmccatioHf which will 
be hereafter more fully treated of under the head of Dtyit.)-—1(, how- 
ever, a man repeatedly z&. thus, he muft be put to death for it, as he is 
a common nuifance in the land of Goo, wherefore his iniquity mufl; 
be removed by deflroying him. 
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AL SEriR, or tkt IHSTITUTES. 

S EYIR is the plural of Seertt, which, in its primitive (enfe, ligni- Definition of 
hes reclaim, in matters fjnritual and temporal.— in the 
language of the law, more efpecially applies to the inllitutes of the 
prophet in his wars. 

Chap. I. IntroduAoty* 

Chap. II. Of the nianner of waging war. 

Chap. III. Of making peace, and codlBeming the perfens to 
whom it it lawful to grant prote^ion. 

Chap, ly . Of Plunder, and the ^viAon thereof. 

Chap. V. OftheConquefts of Infidels. 

T a 


Chap. 
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INSTITUTES. 
Chap. VI. Of the Laws concerning Moofidmns, 
Chap. VII. Of ^tbe and T'ribute. 

Chap. VIII* Of yizyat, or Capitation Tax. 

Chap. IX. Of the Laws concerning Apoftates. 
Chap. X. Of the Laws concerning Rebels. 


CHAP. I. 

Wtr maft Im 'I'hb iacred injun Aion concerning war* is fafBci<|titl/ obferved when 
^nft ** carried on by any one party or tribe oi Mujfulmans ; and it is then 

i^eit, ataU no longer of any force ^^ith relpe£t to the reft. It is eftabliftied as a 
ttme Darwof divine ordinance, by the word of God, who has faid, in the Koran, 
V SLAY THB iNittDELS "(• ; and alfo by a faying of the prophet, ** war 
“ U permanently ejlablijhed until the day of judgment f (meaning the 
ordinance refpe^ing war.) . The obfervance, however, in the degree 
above mentioned fuffices; becanie^wor is not a ptfitive injunflion 
as it is, in its nature, murderous and deftrudive, and is enjoined only 
for the purpole of advancing the true faith, or rqpelling evil from the 

* Meaning the Jibii Farx, or crdaintd war, enjoined, in various paflages of the 
Ktran, to be waged againft iafidaft. It it termed,' by feme, tb* holy uwr. 

t Arab. AfMyfeWiMa> Jl||||Uy, a^iattrti i. e. fJgtbnfts, wMatvrt. 

% 

J Arab. Ffxrz Ain. This is a technical exprefion which cannot well be tranflated : 
it means an injundion or ordinance unconditional in its nature, and general in its applica* 
tioiii and the obligation of which extends alike tb every indhridual. Thus and 

prnyiT are of the cfads of Fans Amz in oppoTition to fiidi. dotbi m sre merely c^nMttMai 
9SiA Qccnjknai - ' 

' fcrvanjts 



Chap. I. 


INSTITUTES. 

iervants of God ; and when this end is anfwered by any fingle tribe 
or party of MuJfulmoHs making war, the obligation is ho longer biud- 
^ ing upon the reft; in the fame manner as in the prayers for the dead*; 
(if, however, no one Mujfulman were to make war, (he whole of the 
Mujfulmans would incur the criminality of neglecting it ;) and al(b, 
becauie, if the injunction were pofithf^ the whole of the MuJJuhnans 
mult confequently engage in war, in which cafe the materials tor war 
(fuch as horfest armour^ and lb forth) could not be procured. — Thus 
it appears that the obfervance of war, as aforefaid, fuffices, except* 
' where there is a general futmnonst (that is, where the infidels invade a 
Mujfulman territory, and the Imdm for the time being ilTues a general 
proclamation, requiring all perlbns to Hand forth to fight,) for in this 
cafe war becomes a pofitive injunClion with refpeCl to the whole of 
the inhabitants, whether men or womens and whether the Itndm be a 
jujl or an unjujl perlbn : and if the people of that territory be unable 
to repulfe the infidels, then war becomes a pofitive injunction with 
refpeCt to all in that neighbourhood ; and if thefe allb do not fulfice, 
it then becomes a pofitive injundiion with refpeCt to the next neigh- 
bours ; and in the fame thanner, with relpeCt to all the Mujffulmanst 
from eajl to weft. * 

The dellruCtion of the fword -f- is incurred by infidels, although 
they be not the firll aggreflbrs, as appears from various pafiiages in the 
lacred writings which are generally received to this elfeCl:. 

It is not incumbent upon infants to make war, as they are ob- 
jects of companion : neither is it incumbent upon fUeves^ or womens as 
the right of the mailer or of the hulband ha^ precedence: nor is it 
lb upon the Hindy the maimed^ or the decrefi^ as fuch are incapable. 

* All Muftidmant are directed to pray for the dead: but die injundion is fufficiently 
fulfilled by the aft of the Amm, or the relations or Afinefortrf the deccaftd. 

t Arab. meaning war in its tftratim, fuch m fighting, fiajing, 5ce, 

If. 
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If, however, the infidels make an attack ujxm a city or territory, in 
thin cafe the repulfton of them is incumbent ufxm all Mi^ulmms^ i»- 
f()much that a wife may go forth without the confent of her huiband, 
and a Have without the leave of his mafter, becauie war then becomes 
a pojitive injunSHon., and poilefiion either by bondage or by marriage 
cannot come in competition with a pofitive injuniiion ^ — ^as in prayer 
(for infiance) or fafling . — This is fuppofmg a general funmons ; for, 
before that, it is not lawful for a woman or flave to go forth to make 
war without the conient of the huiband or mafier, as there is, in this 
cafe, no necelfity for their afiiftance, fince others fuliice ; and hence 
no realbn exifis for defiroying the right oi the huiband or mafier on 
that account. 

ly there be any fund in the pirbbc treafury, fo long as the 
fund lafis, any extraordinary exaflioiis * for the fupport of the War- 
riors is abominable ; becauie ftach exaction reiembles a hire for 
that which is a fervice of God, as much as prayer or fafiing ; and 
hire being forl^den in thefo ififtances, fo is it in that which re- 
fembles them.—- In this cafo, moreover, there is no occaiion for any 
extraordinary exaftion, fmee the funds of the public treafury are pre- 
pared to anfwer all emergencies of the Mujfulmansy fuch as war, and 
li) forth. If, however, there be ho funds in the public treafury, in 
this cafe the Imdm need not hefitate to levy contributions for the ^tter 
i'upport of the warriors ; becaule, in levying a contribution, the greater 
evil (namely, the definition of the perfon) is repelled; and the con- 
tribution is the fmaller evil; and the knpofition of a finaUer evil, to 
remedy a greater , U of no confoquence. A confirmation of this is 
found in what is rela^ of the prophet, that he took various articles 
of armour, and fo'fb%, from St/wan and Omar : in the lame man- 
iier, aUb, he took property from malrried men, and beftowed it upon 


* Arab. ineatungan«xtraordiiiarydfMMj|ion or reward. 
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the unmarried, in order to encourage them, and enable them to go 
forth to fight with chearfulnefs;*— and he alfo ufcd to take' the horfes 
from thofe who remained at home, and heftowed them upon thofe 
who went forth to fight, on foot. 


CHAP. II. 

Of the Manner of Waging War. 


When the Muffultnans enter the enemy’s country, and bcfiege the infidehmud 
cities or ftrong holds of the infidels, it is neceffary to invite them to 
embrace the faith, becaufe Ibn Abbas relates of the prophet that “ he the 
“ never deftroyed any without previoufly inviting them to embrace 
“ the faith.” If, therefore, they embrace the faith, it is unnecefl'ary 
to war with them, becaufe that which was the defign of the war is 
then obtained without war. The prophet, moreover, has faid “ we 
“ are direSed to make war upon men until fucb time as they Jhall confejs 
“ THERE IS NO GoD BUT ONE God; but when they repeat this creed, 

“ their perfons and properties are in protection .*' — If they do not accept and, if ti»ey 
the call to the feith, they muft then be called upon to jizyat, io|.ay 
or capitation-tax •; becaufe the prophet direfted the commander of his 
armies fo to do; and alfo, becaufe by fubmittif% to this tax, war is 
foitidden and terminated, upon the authority of the Koran. (This call 
to pay capitation tax, however, refpefts only thofe from whom the 

* Tribute from the perfin, in the fame manner as Kbirij it tribute from landt. 

capitation- 
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capitatioti-tax is acceptajble; for as to apoftates and the idolaters of 
Arabia, to call upon them to pay the tax is ufelefs, lince nothing is 
accepted from them but embracing the faith, as it is thus commanded 
in the Koran .') — If thole who are called upon to pay capitation- 
tax confent to do fo, they then become entitled to the fame pro- 
te£lion, and fubjc£t to the lame rules as Mujfulmans, becaule Alee has 
declared “ Infidels agree to a capitation-tax only in order to render their 
“ blood the fame as Mujfulman bloody and their property the fame as 
** Mujfulman proper ty^ 

It is not lawful to make war upon any people who have never 
before been called to the faith, without previoully requiring them to 
em^ace it; becaule the prophet fo inUrufled his commanders, direa- 
ing them “ to coll the infidels to the faith and alfo, becaufe the 
people will hence perceive that they are attacked for the fake of reli- 
gion^ and not for the fake of taking their property., or making femes 
of their children^ and on this conlidcration it is poUible that they 
may be induced to agree to the call, in order to lave themfelves from 
. the troubles of war. 

If a Mujfuhnan attack infidels without previoully calling them to 
the faith, he is an offender, liecaufe this is forbidden: but yet, if he 
do attack them before thus inviting them, and flay them, and take 
their property, neitho^n^, expiation^ or atonetnent are due, becaule 
that which protects, (namely, IJletmf^ does not exift in them, nor are 
they under protcaion by placcy (namely, the Mujfulman territory,) 
and the mere prohibition of the is not flifficient to lanaion the 
exaaion either of fin^ or of atonement for property; in the fame 
manner as the flaying of the women or itsfaut children of infidels is for- 
bidden ; but if, notwithftanding, a perfbn were to flay fuch, he is 
not liable to a fine. 

It is laudable to call to the faith a people to whotxt a call has 

already 
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^ready come, in order that thi^ may have the more iiiU and ample 
warning: but yet this is mot incttnibtnit as it apf>eaFS in the N<t/i/> 
Sabeeb that the prophet plundered and defpoiled the tribe of Moojllick 
by fuq>rife; and he alTo agreed, with to make a predatory 

attack upon Cobna at an early hour, and then to fct it on fire ; and 
fuch attacks are nut preceded by a call. {Cobna is a place in Syrian— 
fotne aflert it is the name of a tribe.') , 


H5 


ip -the infidels, upon receiving die call, neither confent to it, nor Oninfidcltre. 
agree to pay capitation-tax, it is then incumbeat on the Mujfultmnt to lo^rinbraM' 
call upon God for afliftance, and to make war upon them ; becaulc 
God is the afliflant of thefe who ferve him, and the deftroyer of his ***'/ 
enemies, the infidels ; aud it is neceflary to implore lus aid upon every 
occafion ; the prophet, . nioreover, commands us fo to do.— -And 
having lb done, the Muff'ulmans muft then, with God’s aflilbnce, 
attack the infidels with all manner of warlike engines, (as the pro- 
phet did by the people of ^ayeefC) suid muft allb let fire to their habi- 
tations, (in the fame manner as the prophet fired Baweera,) and 
muft inundate them with water, and tear up their plantations; aud 
tread down their grain; becaufe by thefe means they will become 
weakened, and their refolution will fail, and their force be broken; 
thefe means are, therefore, all fan<ftified by the law. 

It is no objeflion to (hooting arrows, «)r otlicr miflilcs, againft The ufc ot 
the infidels, that there may chance to lie among them a Mujfulman poni is all'o'v- 
in -the way either of bondage or of tr <^ ; becaufe the flinoting of 
arrwti and fo forth amon? the infidels remedies a getieral evil, in 

® t fimiitivli.r iiv 

the rcpulfion thereof from the whole body of Muffttittianti whereas saiiv', 
the flaying of a fliive or trader is only particular evil; 

md to repel a general evil a particular evil muft be adopted ; and allb, 
becaufe it feldom happens tha^ the ftrong holds of the infidels art* 
deftitute of Mujfulmansy fince it is moft probable that there arc Muf- 
fubnans refidmg in them, cither in the way of bondage or of /tv# ; 

VoL, n. U ^nd 
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add hence, if the uie of miffile weapons were prohibited on account of 
war would be obfiruftod. 

A* Afidefi*' infidds,. in time of Battle, fliould make Ihields 

pUce Mi^.''num children,-. or of Mujfultnans who-are prilbners in their- liands, yet 
orraptivMi^ there is no occafion,. on that account, to refrain from the ufe of 
miinie weapons, for the realbn already mentioned. It is requiiite, 

'■ however, that the MuJfuUmnSy in uling fuch weapons, aim at the in- 
fdelsy and not at the children or the Muffulhean caftwes ; becaule, as it 
' ' is impoilible, in ihooting, to diftinguilh prmfely between them and 
the infidels, the perfon who difcharges the weapon muft make this 
diftinftion in his intent im isA'deJigny by aiming at the inf dels y and not- 
at the etbersy lince thus much is pr^dicahte, and the ^ftinflion muib 
be made as &r as is pradicable. There is allb nelth|er fine nor expia- 
■ tien t^n the warriors on account of fuch of theif arrows or other 
mifiUes as happen to hit the children or the Mufidmansy becauie the 
war is in obfervance of a divine ordinance, and atonement is not due 
for any thing which may happen in the fulfilment of a divme ordi- 
nacc, for olherwife men would negk^ the fulfilment of the ordi- 
nance from an apprehenfion of becoming liable to atonement. It is 
otherwife in the cafe of a perfon eating the bread of another when" 
periihing for hunger, as in that inftance atonement is due although 
eating the bread of other people, in fuch a fituation be a divine ordi- 
nance* j becauie a perlbn periihing for hunger will not refrain from 
eating the provifion of another, from the apprehenfion of atonement, 
fince his life depends upon it; whereas war is attended with trouble,, 
and dangerous to life ; whence men would be deterred, by apprehen- 
fion of atonement, from engaging in it. 

wrjr'dwir*^ There is no objeAion to the warriors carr3ring their Karans and 
^their women along with them, w'hen| the Ms^Msnaa force is c<mfi- 

* That is to hfy is enjoined and aiidiodisdin ^ parti wrltinis. 

derable. 
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'derable» to fuch a degree » to adfprd a protection fttna the enemyi 
4 Uid not to admit of any apprehention from them, becaufe in that cafe 
•lafety is moft probablet and a thing which is tn^ frtkabk ilands and 
is accounted as a thing cerfedn. 

Ip the force of the warriors be fmail, (fuch as is termed a Sirree- 
fo as not to afford fecurity from the enemy, in this cafe tlicir 
carrying their women or Koratts along with them is reprobated ; be> 
caufe, in fuch a (Ituation, taking thoie with them is expofing them 
to diflionour ; and taking the Ktran with them, in particular, is cx- 
poling it to contempt, iince infidels feoff at the Koran with a view of 
infulting the Muffuimans\ and this is the true meaning of the faying 
of the prophet “ Carry not Xor ak along with you into the territory 

“ ^4/}e enemy t* (that is, of the infidels^ 

If a Mujfulman go into an infidel camp, under a protection, there 
is no objection to his taking his Karan along with him, provided thefe 
infidels be fuch as obferve their engagements, becaufe fr^m thefe no 
violence is to be apprehended. 

It is lawful for aj|^ women to accompany an army, for the per- 
formance of fuch buTmefs as fuits them, fuch as drefling viduals, 
adminiilering water, and preparing medicines for the lick and 
wounded -but with reipeCt to jwuttg women, it is better that they 
. Aayathome^asthis^ypreventperplexityordillurbance. The women, 
however, muft not engage in light, as this argues weaknefs in the 
Julnumsi women, theeelbre, mull not take any perlbual concern in 
battle unlels in a cafe of djolute necejjityi and it is not laudable to 
carry young women along with the army, either for the purpole of 
car nal g^tlfi catim i, or for fervice : if, however, the neceffity be very 
- urgent fjenude flaou may be taken, but not whet. 

* A cahort i i bod; of men from 300 to 500. 
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WiyHtwflfMt \ WIFE muil not et^ge in fi^t but with the conient of her 
nor a Have, but with the confent of. his r owner, (fiocording 
to what was already ftated, that ** the right of the huibandand the 
mailer has precedence,”) unlefs from necelfity, . where an attack is 
made by the enemy. 


BotltabJo”* Become MuJJulmns to break treaties, or to anfb \uvr 

kca. ftc. furlywith refped to plunder, orto disfigure people (by cutting od^ 
thw ears and nofes,. and fo forth ;)«lbr as to what is related of the 


propliet, that he disfigiired the Oortteans^ .\i' is abrogated by fubie* 
quent prohibitions.— (The hillory of the Omeneam u this.. A party 
of the inhabitants of Ocrm came to Medina, and there took oaths 
[of lid.elity} to the prophet^ and afterwards fell lick, upon, which the 
prophet fent them to his camel llables, directing them to live upon 
camel's milk; but when they recovered they flew the camel-keepers, 
and carried off the camels; and the prophet dilpatched people after 
them by night, who overtook them, and cut off their ears and nofes 
Women, chll- by the prophet's order.)— In the fame manner, it does not become 
dren. Of Mu/ru/mant to flay women or childirh, or men aged, bed- ridden, or 

abledperfons, , " •' . y , . ,• i . y , . 

muft not be blind, becaufe oppofitton and fgbtmg are the only occanons which 
* make {laughter allowable, (according to our doctors,)' and fuch perlbns 
are incapable of thefe; Foe the flime realbn alfo, the parahft'ic are not 
to beflalni nor thofe who are difmembered of the right hand, or of 
the if^t hand and' left footr. maintains that aged men^ or 

perfohs bed-ridden or blind may be (lain ; becauib (according to him) 
infidtHty vi ixi occaiion of daughter bong allowable; and this appears 
in thefe perfonS. What was before obferved, howeVerj that “ the 
para^tic or d^mnAitred* zxt not to be flain,”'is in proof agamft- 
him, as appeals in thefe alfo, yet IHU th^'are not flain, 

whence it is evident that mere injidtRty is nek. a juftifiable occaiion of 
{laughter. The prophet, moreover, forbad the {la^g of hfantt or 
' ^ngle perfins*', aiid once, when the pmphet fa^ y’:wnaiian who was 




Arab. Zlrruti meaning 


ilain^ 
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il«in} he faidt ** Aku{ this woman JiJ wfyt therefore^ was 

Jhe JUttnV*—^yxt. yet, if any of thele perfons be kUlcd in war» or ynl«&tlM]rbe 
if a wonvui be a queen or cbirf^ in this cafe it is allowable to flay » 
diem, they being qualified to moled the fervants of Goo.— So alfo, 
if fuch perfons as the above fliould attempt to fight, they mayt be 
flain, for the purpofe of removing evil, and becaufe fighting renders 
flaying allowable- 

A LUNATIC mud not be fliun unlefs he fight, as fuch a perfon is huMict mud 
not refponfible for his faith ; but yet where he is found fighting it 
is neceflary to flay him, for the- removaV. of evil. It is alfi> to be 
obferved that infants or lunatics may be flain lb long as* they are 
actually cn^ged in fight, but it is not allowed to kill them after they' 
are taken prifbners ; contrary to the cafe of others^ who may be flain 
even after they arc taken, as they are liable to punifhment, becaufe ' 
they arc refponfible for their faith.- 

A PERSON who is iniaue occ^onalfyi flands, during his lucid in- 
tervals, in the lame predicament as a fattapexion* 

It is abominable in a- to Begin lighting with his fiithcr ^ 

' who happens to be among the infidds ; nor mud he flay him ; becaufe JJ*"® {J|‘* 
God has faidj in the Koram ** honour' tht father and thy ther, 

** MOTHER and allb, becaufe^the prefervation- of the father’s life is 
incumbent upon the fon, according to att the- doftors ; and the per<> 
million to Jigbt wkh hkn would be' repugnant to that fentiment. 

If, allb, the Ibn fliould find the father, he mud not flay him Amfeff\ 
but- mud hold him in view until feme other come and flay* him, 
for thus the end is anfwered without the fen flaying his father, 
which is an offence- If, however, the* father attempt tb fl^ the 
fen, Hifomuch that'the fen is unable to repel him but' by killing-him,' 
in this cafe the feu need not hefitate to flay him; becaufe the defign 
of the fen is merely to repel him, which is lawful; for if a MuJJ'ul- 

tnan- 
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^nan were to draw his fwprd wkh a delign of kitilng ki» ‘ion, in fuch 
a way as that the ion is wiaUe to repel him hut by kiUing him, it is 
then lawful , for the ibn to flay his father, becaule his defign is merely 
refu/Jisn', in a cafe therefore Where the &ther is an and at- 
tenipts to flay his fon, it. is lawful for the fon to flay the fliflaer in 
felf'defetKO, a fartmi. 


C H A P. IIL 

' ' ' 

Of i];uikihg Peace j and concerning the Perfons to whom 
it is lawful lx> grant Protedion. 

YfMemaybe If the Im&n make peace with aUens*, or with any particular 
Ith'adrifc* tribe or .body of them, and perowve it to be eligible for the Mufful- 
mansi there need he no hefltation ; becaufe it is faid, in the Karan^ 
“If the ihfidels be inclined to feace, do ye likew'ise 
**• coNSEtiT THERETO :'**«-and alio, becaufe the prophet, in the year 
of the punifliment of Eidfe^ made a peace between the 
and the people of 4/<cra for the l|aQe of Un yeafi\ fewe^ moreover, 
is wer in offeA, where the iolertlt the M^ubnans requires it, 
iince the defign of war is the removid of evil, and this is obtained by 
means of peace: contrary to where peace is not to the interefl of the 
MuffiidmctiUt for it is not, in that ode, lawful, as this would be abandon- 
ing war bo«th offMrtntfyy and in It is here, hawevee, proper 

* Atml. HirUe. Tkis in itslitemtiftaCH fipiifitk an^ntWi dw Mm, hewevH^ c»- 

artodwrt)HytoaAu«U]r«tw*r iiilk 
It spjpfs to to Inda 


S 
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to obferve that it is not abioluteljr necel&f^r to reftriSt a peace to tho 
term above recorded (namely, ttnyears^ becaufe the end for which 
peace is made may be iometimes more efhsftually obtained hf extend- 
ing it to a longer term; 

Ip the ImSm make peace with the aliens for a Angle term, 

(namely, tew year and afterwards perceive that it is moft advan- ken, when 
tageous'for tl\e Maffitlman intereft to break it, he may in that cafe 
lawfully renew the war, after giving them due notice; becaufe, upon hdeU due 
a change of the circumAances which rendered peace advileable, the 
breach of peace is war, and the obfcrvance of it a defertion of war *, 
both in appearance ^ and alio in effeSiy and war is an ordinance of God, 
and the fprfaking of it is not becoming [to Mujfutmant^ It it to be 
obferved that giving due notice to the enemy is in this cafe indifpenf- 
ably requiAte, in Aich a manner that treachery may not be induced, 

Ance this-is forbidden. It is alio requiAte that Aich adday be made 
in renewing the war with them as may allow ihtefligence of the 
peace being broken off to be iiniverlally reedved among them ; and 
for this.fuch a time fulfices as may admit of the king or chief of the 
enemy communicating the fame to the diAerent parts of their domi- 
nion, Ance, by fuch a delay, the charge of treachery is avoided. 


If the inAdels aA with perAdy in a peace -f , it is in Aich, cafe unlefith^ 
lawful for the Jf^nn to attack them without any previous notice, 

Ance the breach of treaty in this inftance originates with thenty 
whence there is no occaAon to commence the war on the part of the viittant no- 
Mujfultnans by giving them notice. , It would be otherwife, . how- 


* (Sointheoriginah) meaningythat although, where itadvance((bei(/«;^ii/imMintereft(, 
ftau it die fiune as war, as it anfwers the Ame purpafe (naniely their advantage,) yet this 
is not die cafe sdiere advantage it no longer derived firom it. 

t That it to ray, break the peace byanyboftileadt. 


ever, 
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.«ver, if only a fmall party of them were to violate the treaty,' by 
entering the Mujfuhnan territory and there (Committing robberies upon 
the Mujfubmns, fince this does not amount to a breach of treaty. If, 
moreover, this party be in force^ fo as to be <capable of oppofition, 
and openly fight with tl^e Muffiiltnans^ this is a breach of treaty, with 
rrelpea to that party only* but not with refpca to the reft of their 
nation or tribe; .becaufc, as this party .hav.e violated the treaty without 
any permiffion from their prince, the reft are not anfwerable for their 
aft ; whereas, if they made their attack by permiflion of their prince, 
the breach of treaty would be regarded as by the wboUt all being vir- 
tually implicated in it. 

Peace may be If the Itndm make peace with aliens in return for property, there 
h no fcfuple ; becaufe, fince peace may be lawfully made without any 
property. fuch gratification, it is allb lawful in return for a gratification., 
This, however, is jooly where the Muffulmans ftand in need of the 
property thus ,to be acquired : for if they be not in necejftty., making 
peace for property is not lawful, fince peace is a defertion of war, both 
in appearance and in efle£t..-»'lt is to be obferved that if the Itndtn 
receive this property by fending a meftengcr, and making peace, 

troops entering the enemy’s territory, the 
objeft of diiburfement of it is the fame as that of Ji%yat^ or capkation- 
tax ; that .is, it is to be exppnd^. upon the warriors, and not upon the 
. poor. If, however, the property be taken after the Muffsdmans have in- 
vaded the enemy, in this cafejt is as plmder, one fifth going to the 
Jmdm, and the remainder to be divided among the troops; as the 
property has in fail beqn taken hy force in this inftance. 

incumbent on the Imdsn to keep peace with apoftates*, and 
ukenagwaftj not to make war upon them, in «rder thrt they may have time to 

.'k 

• Meaning iritet which apoftatife and ij» MffulmMCoaky at occafioiuny hap- 

pened in the earlier times of 


confider 
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confider their (ituation, (luce it is to be hoped that they may again 
return to the faith.-~It is therefore lawful to delay fighting with 
them, in a hope that they may again embrace IJUunifm ; but it is not 
lawful to take property from them. If, however, the Imdtn Ihoutd 
take prc^erty from diem, it is not incumbent upon him to return it, 
as fuch property is not in prote£lion. 

If infidels harafs the Muffulmanst and offer them peace in return 
for property, the Imdm mull not accede thereto, as this would be a 
degradation of the Mujfuhnan honour, and difgrace would be at- 
tached to all the parties concerned in it ;-~this, therefore, is not law- 
ful, except where deftru£lion is to be apprehended, in which cafe the 
purchafing a peace with prr^peity is lawful, becaufe it is a duty to 
repel dcftru£lion in every pofliUe mode. 

THxiale of warlike ftores to aliens is not permitted; neither is 
it allowed to fend merchants among them for the purpofe of felling 
their horfes and armour ; becaufe the prophet has forbidden us to 
"fell warlike flores into the hsuids of aliens, or to carry them to them ; 
and alfo, becaufe the aliens, by felling them warlike flores, are 
flrengthened to fight the Selling them horfes is like- 

wife unlawful, for the lame realbn. Selling them iron is alfb pro- 
hibited, as it is the material hxnn whfch arms are couflrudled. — And 
^ the file of thefi articles 4s difiUowed before peace, fb is it likewife 
efter peace has been concluded, as peace is of uncertain duration. — It 
is to be remarked that analogy would, require that the rule with rc- 
fpe^l to felUng them previfioiu or clothing fhould be the lame as with 
refpeft to felling them arms : but to fell them victuals and clothing is 
lawful, in cottftutnity with what is recorded of the prophet^ that Ik 
dkefied Smmdma to carry provifions to the people of Mecca fat file, 
alt^u^ thole people were then aTuns*. * 

* That it, had not jftt fiibciiillH, or embraced the faith. 
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SECTION. 

Proteftibn ly a free pcrfon grant proteftion to an infidel^ Of to a body of 

granted by a ^ ^ • ft %' 

^ngie perfbn ficicls, or to the people of a fort or city, the protection is whe- 

u v*Ud. jjjg perfon granting it be a man or a woman ; and no perfon of the 

Muffubnans is afterwards at liberty to iholoft them; becaufe the pro- 
phet has faid **■ y" the kafi among the MussoLKtAirs gfdnt froteOion to 
an infidel t and make a empoR with binty it behvofs the exbtlt to ob- 
*^ ferve fuch proieHioA and compaPty and not to break it i** and the 
learned agree that the word adiay [the leaft,} in this £tying) means a 
fingle perfon'y—-oxiA alfo, becaufe any (ingle Mufiidmam is'empowered 
to mahe war upon the infidels, wherefore they fbair him, (ihee he is 
competent to oppofe them ; by his granting proteftion, therefore, 
proteAion is eflablilhed as from Mm, lihee he It one Of itphom pro- 
te^on may be a&ed;^ becaiile the o|^e£t bf fear h the to which, 
to look for prote(S:ion; and a ^gle is t^^^^ fear, 

(according to What was before alTeited, dhit '■* infidels fear hiih\'*y 

■ by his grantMg them prOtefhoti, therefiiire, ptotedhon iseftabliihed 
as from him, and it dten extends to aU others befides the perfon who. 
grants it; in the &me riaattfier as in the cafe of feeing the new moon, 
at the commencemmt' of if a 'perfon teftify to fee* 

ing the new •moon of 21^^, i^ylh^ ** 1 fee it,**'' the of Rmnan 
becomes incumbent biUnV^ kj^ tho obfigati(in.'dien. extbndai to dfl 
others; — and fo in the pw^f cSlelikcwrfe, the pfdtetftion becomes 
binding upon all others be^es the perfon Who grants it, **-and the 
obligation of it extends from him to all the itfi,^ — and are not at 

liberty to mfringe it. — ^Moreover, tKif eaufe Of the 
is4he aft of protefting; and as that ^ not df a. nature, (b the 

■' '■ : 'y.. ‘ ; . t,-. .If., 

* The ninth month of the Mthammfim .dorU^ «hkh a firid iaft U ei^ne^ 
commencing from the firftappeanuice bCdtt 

. proteftion. 
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|>rotedk>n is not divifible, and is therefore complete dial is, the 
protection granted by one Mujfultnm is conlidered as proceeding from 
the wbsk, in the £une manner as the exercife of guardianship in mar- 
riage :-»>for if one ieveral guardians of an infant, who are all upon 
an equity, in point of guardianship, contract the infant in marriage, 
the marriage is valid and binding upon all the other guardians, and no 
one of them is at liberty to annul it: thus, in the prefent cafe, if any 
aosiM3iUubwn grant protei^on to an infidel, the fame is eftablifhed and 
binding upon aU, others, and no Muffulmcm is at liberty to annul it, 
iince the prote^on is valid, -—except where it has an evil tendency, 
in which cafe it muft be annulled, and intelligence of the Same muft 
be communicated to the infidels, in the fiune manner as if the ImAm 
himlelf were to grant a proteduon, and afterwards find it adviieablc to 
annul it, in which cafe he is ast liberty to annul it, giving the in- 
£dels notice of the annulment, as has been already ftated.— The ItnAm 
muft al(b reprehend any perfbn who fingly gives a protection, where the 
protection is of evU tendency, as he has in this inftance prefumed to 
let bis own judgment above diat of the fnalns, and has confided in his 
own prudence. It is otherwHe where the protedion is aioifeMet as. 
the perlbn who grants it has here an excUle, fince if he were to delay 
giving the prote^ion, the good to be derived from it might be defeated. 

Iv a Zimmee grant protection to an . alien infidd, his protection is 'Hie pretee- 
not valid, becaule the aCts of a Zhtanee afe liable to fufpicion, with 
rdped to granting proteAion, on account of his infidelity ; befides, a 
Zimmee has no authoeity with refpeCt to Mmfulmmes. 

Mu£flfhium be -refiding among the infidels, cither as a 
<or z nurcim^f and: grant a prcnCCtion to aliens, his protection is in- jMg lmong 
valid, becaule be is in the power of the aliens, wherefore the aliens 
aw not in fear of him, and protection is reftriAed to the objeCt* of 
Jeari and alfo, becaufb, as perfbns in thofe fituations are liable to be 
•conflraiued to grant a protection, they may not be diredcd by what 

X 2 is 
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is advifeable. If, moreover, the protedion granted by the captive or 
the merchant were valid, whenever the infidels found themfehres 
prefTed in w.ar, and unable to carry it on, they might influence the 
captive or the merchant to grant them a protedion, and through means 
of that protedtion they might find relief, when the door of vi&ory 
over them would be ctofed. 


If a peribn who has embraced the Mujfutinan fluth in the country 
Iwjnot.yct - of the aliens, but who has not yet retired into the Muffulmafi\tTtiio~ 
tUMuffuiman ties, grant protedlion to infldelsj this proteftion is not Valid, for the 
Bot'S’.**" famereafonsas areaffignedintheprecedmgcafe^ 


The protec- 
don grinted 
by 9.^vt ifl 
not validj 
unlefs he be 
licenced to 
«ng«g« in 

war, 


If a [ flave g^ it^is not valid (accorcEhg 

to except where his mailer has givm hun' permifliou to en- 
gage in war. Mohammed the protedhop granted by a flave 

is valid, atid fuch alfo is the opinbn of 

agrees with him* accor^g to one trq^tiQhc-According. to another 
tradition, his o^tuon is the l&me as that of Hflne^a. The arguments 
of Mobammd are twofold :^XUs.t, udbrnt Moofa, AJhydree relates that 
the prophet (h>^ted. the prptedliion ^npited by ,a flave to be a 
protedlion secondly, a flame may alfo be a believer, and may con- 
fequently poflefs a power .of rqfiflance * : the proteftion granted by 
an HnUcetutd fla,ve,. ,|^er<|;tf^,^ .1^, i^e manner as the 

prote6lion granted by a flave who bias b^h permitted to engage ih 
war;— and in the i^e^|puier,.^fo, as a contrail of fealty or fub- 
jedlion is valid; (for, if an alien were to execute a contii^ of fealty 
before a flave, and the flave agree thereto, the contraft is valid f ; — 
andfo here likewife.)— The ixalbn why a (Uve^ 


• In oppofttion (0 Ae fMt cf an I'f/WrA Ejj^ pot Iwmv aUi^ 
ificnpnbic of refiftance. 


t That isp the alien is made a Ztmmffj or fubj^of ^ 
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gage iif war, is held in the iame light as one who is ScenceJi is that 
the catiie of the validity of the proteQion granted by the Rctnced Have 
is- his being a believer , and conl^uendy capable of reiiftance ; and this 
eircumilance is conftituted the caulei on the ground th&tfaitb is con^ 
ditionat to and war [with infidels] is an a£t of piety. — This 
fewer rejfiance^ moreover, is made a condition, in order that tlie 
prote^ion may be eftabliihed as from its proper fource, fincc the ob- 
jed of fear is the object to which to look for protection. Now as the 
Have in queftion poflfefles a- power of refinance, he is feared^ and pro- 
tection may therefore proceed from him ; and the. advantage of protec- 
tion (namely, the advancement' of rdig^on', and of the Mujfuhnan in- 
terefts)’ b ‘aUb obtained;- for the quefHon fuppofes a-cafe in which the 
intereft of the whole boify of Muffuhnant is concerned. It being de- 
monftrated, therefore, that the caules of the validity of a protection 
granted by a licenced flive areir//^ and a confbqnCnt poyoerof rejijiance^ 
and thefe cau&s eiifting easily in the Have who b ne/ licenced, it 
follows diat hb protection b eqtidly valid but yet it is not bwful for 
him to fighty becaufe thb would be contrary to hb mafter’s intercfl *, 
— whereas the granting of jhot^ion being only a fpeech, the intereft 
of the mafter can in no refpedt be endanger^ 1^ it.— The arguments 
of Haneeju on thb fubjeCl ate twofold j^iisT, a (lave who is not 
licenced to fight b inhibited f rone wKCnce hb pfroteCtion is not 

valid; becaufe the infidds haie no ftar ofhim, and conl^uently He 
eannot be the fource of pcotd^oh^ (fince the fear is the ob- 

ject to which to look for protection, as was already obferved;)— and 
filch being the cafe, a protection granted by himdaof ho efieCt : - con- 
trary to a flave who b licenced to fight, fince he b eflablifhed the ot^eCt 
of fear./— SIKONDI.T, fitting b not bwful to the inhibited flave,.. as 
thb is an aCt whkdi afifeas hb mafler in fuch a mode as -to create an 
apprehenfion of damage to him ; and the flave’s grantit^ protection is 
alfo of die fiune nature,, becaufe granting protection. b one linmch of 

• AsU w«uU eodsoger the lib^tfae flsve^ who i* his mafier'S iwopeitj. 

military 
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ttuiitary authority, fmce the defign of^StMg is to remove tihe wicked- 
.nefs of the infideh, and this end is obtained granting protean; tjie 
ilave’s granting prote^on, thierefore, is one of die branches of war ; 
and in this there is an apptehcaafionof injttry to his mader ;-^ora flave 
fomcthnes makes a nuAakc in granting protedUoa, (nay, it is the 
rather to be apprehended tlut \ifi fl>ould make a miftake,) becaufe, as 
his time is chiefly employed about bis mafler, he cannot be experi- 
enced in wary and hence, «f his prete^^n were valid, plandra* would 
be precluded; and this is an injury to die whom his 

maftcr is one. The prot^ipO* therefore,, granted by. an inhibited 
flave is an a£t of military aodtoxity, in ^hich there is an apprehenflon 
of injury to the mafter, and ^on&qneatly is not valid, It is otherwife 
where a. (lave licenced to fight grants a protodion, becaufe this is valid, 
althou^ k admit an apj^ehcinflnn of ii^uiy in rejj|c£t to the maftcr, 
ftnee the tnafter appears confenting to his.OMm imuiy. Ahcenced 
ftaye, moreover, is feldom guilty of a nfiftake, becaufe he is accuf- 
tomed*to flghting. The cafi; in qiieffirm is alfo di^eot from a con- 
tract of fealty ; becaufe fiich acontraft k a fobftkuto for converflou to 
the fluth, and therefore ftands In the place of a fo// to thefiuth ; and 
alfo, becasuftifucb a contrad is asa balance tacafitat}on-ta9t\ and alfo, 
becanie conCbat to fuch a contpaift* when the infidels delire it, is or- 
4lai»sda and the (klfilmeatof a ^vine pidinance' is peculiarly advanta- 
geous; hence there is an 
tedian and aflimting to 

Tkeprotw. Ir a faoy»ef immatii»e«ndefftartdwig grant aprotcAioo to aoinfidel, 

by>f[^aot hUproteSaon, hkotbat of a lunatic, is not valid,— .If the hoy he of 
matore underftaadhig, but not licenced to engage in.^atw-^hpa con- 
cenmg his prolefitian toerc is a diflonnee cf iame es 

befcae mentioned xsfiieftiiiigithnilBlicenoed flavet iCi* however, this bpy 
be licenced to ongG^ in wae, hsa ymkeSiea is this is>i^ 

proved. 
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Of Plundei*, ' and the Divifiba thereof. 

Ip the IntAn conquer a country by force of arms, he is at liberty tb AconqueiM 
divide it among the Mujfulnumsy (in the fame manner as the prophet 
iitnAoi ,KSeebir ampng his feltower6:)>-or, he may leave- it in the vititdiinong 
hands of the original proprietors, exa^iAg from them a capitation^tax, 
and impofing a tribute upon flbw lands, in the lame manner as 
with re^ft totb^ people of therefore, has either of ‘»n*» 

thefo at his option,: and may preftr that mode which is moll adapted to 
his lituationv Some, however, allert that the firmer of thefo is prefer- 
able, where the troops are neceflitouSf-^nd that the latter in preferable,, 
where they are ««r iieceditoas^ in orderilbat the tax and tribute may 
be rdOrved as a fimd'to anfWer oontingendes.^x^SusA is the law witli 
sd^Ntd xaimmoeMt prbj^cty^td /m^.^but with re^fi to moveeAle 
property, it is tmhiwfol t» leave that with the ii^eU, as no mention 
is made of k'ia die fifcred writings.»<>jS9^^ maintains that leaving >>»• with them. 
sMtwwMr p r ep e ity vidtk desm is alfe uhiaiwful, fince this would be de- 
IhadtiiiWtn thO ri^tof thelhoape^^he rdinqoiihfnenl of it, therefore, 
is klegalr widloutan adei|aate relura; and tribnfte is not an adequate re- 
turn, as it is, comparativdy, of trifling value. It is^othevwifo whh re(po£t 
to the ferfms of the infidels, which th^Imdm may lawfully releafo in 
OoAlidmtkin of a O^iilatson-tair,- beoaufo, as the Amf/» may lawfully 
dndtwy ^ rig^ of ^e tOm^in theur perfons* by putting thMn all to 
death, k fdlows that his deilroymg this right fir a return, is lawful 
although the return be of a trifing nature.<^This reafoning, 
boweppr, is reluted. bj what is recorded of Omar, as above. — Morc- 
evex, leaving the ctmquered country in the hands of the inhabitants. 
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ill! the manner before mentloned« is advantageous to the 
and advifcable in refped to them, becaufe in this ca(e the inhabitants 
are merely the cultivators of the foil on behalf of the as 

performing all the labour, in the various modes of tillage, on their ac* 
count, without their being fubjefted to any of the trouble or expence 
attending it.— With refpe^ to what Sb^ci alleges, that “tribute 
“ is, comparatively, of trifling.value,” we reply, that although tribute 
be a trifle on the inftant, yet with regard to property it is conliderabie, 
on account of its being permanent* 

liirthcr than If the fyidm reUaq,ni(h to th« ii^b|tut$ of the territoiy their 
lands and perfons, it;i%inriomhChit’-pn him to refign to them liich a 
portion ^eir movable property asj^y enahb them to perform 
hadt. ^their bu0iief8,, aod«ultivat<>:thdr land^jle^ abomipatioti be induced ; 

• 4ac« he were not to kawe them mnchpropCttjr, it woukl be 
abominate. 

The Imtfnfy with tefpeft to captiyee^ hat it in shit choice to flay 
them, faeabife' the {NPophet put mptives to death,— and a¥b» ^xecauife 
flaying.duun tittinuiates widtednefa ii-^ he may make 

themfbwea^ becaufe byhnflkvhigrthem die^evlof them ii remedied, 
at the &me thne that an advantage:— ori if he 

pleafe, he may rdeafe them fiiras to make rt m n tf fi e eB iefrand Zimmees^ 
aceor^g to whatis reecwdedflf OMao::^-Hlmt k ra> 

leafe the idolaters of or apollatei, iqr. mipna tvhich fludt be 
hereafter explained. 

It is not lawfbl for tht Mdm to Oapt^'tb their 

own countty, as thn would be the 

and, if they. It captives become JIK^/iOiesr, iBief Itefe put to 

death, becaufe the evil of them ishere reniedBM whhcKitliQ^ 

but 


CaptWeiinty 
citner be 
JmM, or m* 
Jt€Vido or id- 
mitied to be- 
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but yet he may lawfully make them {laves, after their converfion, bc- 
eaufe the reatbn for making them ilaves, (namely, their being Ic- 
ciired withiff^the Muffulman territory,) had exigence previous to their 
embracing the faith. It k otherwife where uiiidels become 
mam before their capture, becaufe then the reafon for making them 
{laves did not cxift previous to their converfion. 

It is not lawful to releafe infidel captives in exchange for the re- 
leafo oi Muffubnan captives from the infidels. — According to the two 
difciples this is lawful, (and fuch, alio, is the opinion of Sbaf 'ei,) be^ 
caule this produces the emancipation of Mufubnans, which is prefer- 
able to flaying the infidels, or making them flaves. — The argument of 
Haneefa is that fuch an exchange is an afliflance to the infidels; bc- 
caufe thofe captives will again return to fight the Mujfubnam^ which 
is an evil; and the prevention of this evil is preferable to efledling the 
releafe of the Mujfulmam, fince, as they remain in the hands of the 
infidels, the injury only affects them, and docs not extend to the other 
MuJJulmanit whereas the injury attending the releafe of infidel cap- 
tives Extends to the whole body of Mvffulmam. — An exchange for 
property (that is, releafing infidel prifoners in return for property) 
is alfb unlawful, as this is affifling the infidels, as was before obferved ; 
and the fame is mentioned in the MdUhab Majhboor, — In the Seyir Ka- 
hm it is afleited that an exchange of prifoners for froperty may be 
made, vvbere the Muffubnans are neceflitous, becaufe the prophet 
releafed the captives taken at BiticGr for a ranfom. 

If a captive become a Mujfubnan in the hands of the Muffubnans^ 
It is not lawful to releafe and lend him back to the infidels in return for 
theif releafing a Muffulman who is a captive in their hands, becaufe no 
advantage can rcfult from the tranfa£lion. If, however, the converted 
captive conlent to it, and there be no apprehenfioa of his apoflatizing, 
in thk cafe the releafing of him in exchmge for % Muffulman captive is 
a matter of diferetion. 

VoL.II. Y It 
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. • ^ 

It is not lawful to confer a favour upon captives by .releafing theih 
gratuitoufly, — that is, without receiving any thing in r^Curii^ or their 
becoming ZimmeeSy or. being made (laves. Sb(^H (ays (hewing 
favour to captives, in this way is lawful, becaufe the prophet (hewed 
favour, in this way, to. (bme of the captives taken at the ba$tle of 
BidJir. The arguments of our doflors upon this point are two- 
fold: FIRST, God i&ys in the Koran “ slay idolaters, 
** WHEREVER YE FIND THEM;”— !4Bc6ndly> the right of enflaviiig 
them is eftablKhed by their being conquered and captured, and hence 
it is not lawful'to annul that right without recbiving fome advantage 
in return, in the fame n^per as holds with refpefl; to aU plunder; 
and with refpefl to what Sbtfei relates, that ** the prophet (hewed 
** favour, in this way, to (bme of the captives taken at the battle of 
*' BiMti* k is abrogating by the text of the i&ra« already quoted. 

Whenever tbe Lndm is defirous of returning from a hoftile coun- 
try into the Mujulnum territory, if be (hould happen to have alimg 
with him baggage-cattle, fudi as oxen, camels, and fo forth, and be 
not able to convey them into the MuJJulman territory, it behoves him 
to (lay and burn them; and hemnft not hamftring them, or turn them 
loofe. . SAafei^ (ays that he (hould leave them, becauie the prophet 
fbrlMds us to flay animals for .^Py other purpofe than to eat them. 
Our doctors argue that thp (laying of animals is lawful for any ap- 
proved end and what end can be more approved than breaking the 
ftrength of the infidels who are ehemies? After flaying them they 
rnidh be burnt, in orckr.Utat die infidels may not derive any advantage 
from them, whence this anfwers tbe fiune purpofe as deflroykig 
buildings or dwelling ^acea * r contraiy to burning hforo Bnyva.'f^t as 
the prophet has forbidden this; and contrary, alfb, to 
as this is £sfignri$ig^ and that alfl> is forbidden ’I*. Ih the fame manner, 

' . * ProbaUy meaning the^buildii^ fit, die A i^ f iAn w i % dnrii^ their flay io tht 
he^ country, may have coHftniAeiilbr dwir.B»an Wl OlipiiaWnn. 

t Cliap.II. p. 148. 


the 
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the Imdam nmft burn idi (iich miKtary {lores as are capable being 
burnt; and what cannot be de{lro3red in this way muft be buried in 
Ibme place which the infidels are ignorant of, in order that they may 
.not roake advantage of it. 

Tub ImSm muft not divide the plunder in the country of the The plunder 
enemy, but muft make the diftribution of it in the Mujfidnum territory. 

holds that it may be divided in Uie countiy of the enemy. 

This diverfity of opinion is founded in a diffinrenccT of tenets ; for 
with our dolors the [dunder is not the property of the troops, until 
it be brou^t into the Muffidman territory,— whettas, with SbcfH it 
is the property of the troops before it be brou^t into the Muffvbtum 
territory. From thb di^rence in principle proceed a number of cafes 
concerning which they differ, as rdated at. large, by the author, in the 
Krf^at-al^MovHtibte, The argument of Sbt^A is that the caufe of 
right of property in plunder is conquest where that conqueft extends over 
property of allowaUe ufe, in the fiunc manner as conqueft is the caufe of 
right of property with refpeft to game : now ctMjueft means nothing 
more than JubjeSim md pimm ; and thole are fully eibblifhed with re> 
ipe£t to the plunder in queftion. The arguments (ff our dodiors upon 
this point are twofdd : rixst, the praj^et has forbidden the fak of plun- 
der in the country of the enemy i -and as a Afiributim of property is in 
efl^ aySuk, a prohdiitiati in refpedt to cheySUf extends to the 
likewift sbcovolt, in the cafe in queftbn conqueft is not efhi- 
Uifhed; becaufe eonqtu/i fignifiesyfiti^dfe# and^iiii, of fueh a nature 
that the .feiater is capable of protefting the plunder, and alfb of 
carrying it from place to ^ace; but in the cafe in queftion, the 
captors of the plunder may poffiUy be incapable of carrying it off 
into the territory, as the infelds may be able to refeue it 

feom the hands of the fince the {uoperty is ftill in their 

country. — Sotnedk^thatlheradic|dgtoi^ofSfterentobetweto 
neqfa tdmsupon this queftiim.— Do the effeBt of right of 

property (iuch as the lawfulnels of rar/iim, faU^ and lb forth*,) take 

• • rc6«A w the wonm or property ttkca. 

Y a place 
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place upon tKc divifion of the plunder m the enemy’s ^ifOntry, -where 
‘the Imdm divides it at once without further trouble,— or do they not ? 
—According to SAa/ifit the effects aforefaid take place immediately 
upon the divilioh ; but in the opinion of our dodtors they do not takc^ 
place : and hence it follows that with SAqfit the plunder becomes the 
property of the troops befbro its being conveyed into the Muffulman 
territory, fince the effedls of z right of property cannot exift witlmut 
the exiftence of the property itfelfi— but wids ou* dodtors the plunder 
does not become the property the troops uhtal it be brought into 
the Muffulman territofyi finice if it were thor property, the effedts of 
aright of property would .take, pUcc wpon the diftribution of it in 
theenemy ’ k country, 


The ivsrrtor 
and the auxi- 
liary have an 
equal right in 
the plunder j 


and alTo the 
fick ; 


lie flaring the plundefi the warrior aiwf' the auxiliary (being 
prefiiht with the army*’) hitve M i^uSl dam the foun- 

dation of a right to pluh<fcf,>accorfif^ to our^doaors, is the “ going 
** faft the boilrtdi^ if ih» Urrihry with an intention 

*•- to whWeidV mthc prefix (that 

is, being pt^t^ii thb' plait ^bi^^var a cariieJ »*;) is the caufe of 
the ri^ ; «id*<life warrior affiftaOt are equal with refpedt to 

the caufe of thO'ft^tt ahd ft the ^cafe, they are equal in 

' M finie mannor, a perfon w1k> has retired 
frort thd’&i^icehy the adniiflRito of air excufei* (ftlch as/rfa^/J, for 
hiftandCi) is on an equtiftotitig with Him who aftually /gA/r, be- 
cauilfchealfo is; in poinl ofVigAf^^pon an equal footing with him 
who-is adtually engii^cd.' 


Mid ib« like* 
wifej any re* 
inforcementi 
which join 
the army be* 
Ii>re the pitta* 
der is carried 
off. 


If reinforcements join tho arniy in Ac entimy^s co^ the 

plunder is conveyedihto entitled to 

a fuU ftarc of 4he bciOty: 5)^; join the army 

wheti the fighting isfiiiifli^, tH«^ ai^ 5iot ftar^ yvith the 

warriors, bccaufe, in hiS o^inidnV the pufiaSl^efoes tive pro 

■ ■■ eS 
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of the troops on the inftant. of its leizure, wherefore no per&n is 
afterwards entitled to (hare with them in U.-^Aceording to our 
doftorSy on the contrary, the plunder is^endcred the property of the 
Mujithnanst only by the circumftatKe of conveying it into 
fulman territory, or the diftribution of it in the enemy’s country, or 
the lale of it there, (for by any of thefe the right of the troops is 
eflablifhed ;) hete, tlierefore, no other perfbn is entitled to (hare with 
the troops, whereas, any perfbn who joined them previous to the 
dlvilion, &c. would have a claim to (hare with them. 


Tn'R followers of the army have no right in the plunder, unlefs 
they actually engage in fight with the infidels. According to one 
opinion of %hefeiy they are entitled to a (hare in the plunder, in con- 
formity with a faying of the prophet, ** ^%e ptutfAr belongs to tbofe 
** who are prr/?»/';*’---and .alfo, bccaule the ftdlowers are 

likewife engaged in effed^ as th^ increafe the general (Irength of the 
army. The argument of ou^^dj^ow .js tl^ thofe do not go into 
the enemy’s country, or pafs ^t j^tjfulmeup borders, with any (kfign 
(si fgbting\ and this is the apparent caufe of a right in the plunder; 
and as the apparent caufe does not exift, regard is had to the aSluul 
caufe, namely, V« , I^ thq[eforc^ they their 

right is elhblifhcd in;proportion to ,the^ (^tipns;— T-that is, if they 
ots horfebackt they ar^e entitled to a borfeman’s (hare, or if on 
foott to a foot-foldier’s (hare^ , , With tefpeft to the tradition cited 
hy Sh(fe^^ it means that ** the plunder belongs to thofe who arc 
•* adually prelisnt with 'an intention f • 


FeUtP'itrs 
havf no right 
in the plun* 
dcr, uniclj 
they Tight. 


ip the Imlbn be not pofle^G^of carriages fudScIeiH for the convey- in acrea or 
ance of the plunder into the territory, he mu(l diAribute pi^!i!dfrro«a 

it aininig the troops, committing to qu;b peribn bis relpeftive (hare, ,^ong*the** 
in the manner of a^epo(it,, until they bring it vato ^n MuJislman 
territory, when he mnft take it back from them, and again make a 

regubr 
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regular didribution of it. l*he compiler of the HuU/a remarks that 
this is what is mentioned by Kadoeru^ in his abridgment of his own 
work : and he does not malice the confent of the troops a condition. 
The lame, is alio mentioned in the Seyir Koheer, In ihort, if there be 
among the plunder any carriage cattle, fuch as camls^ bor/esf^esf or 
mules ^ the htdm muft load the plunder upcm them, becaufe here the 
plunder sfnd the carriage are both the proj^y of the troops ; and the 
r\i|le is the lame, if there happen to be any l^re carriage attached to 
the public treafuxy, lince the eS^£b in the puUic treafury are the 
property of all M^ulmans : hut if there be any Ipare carriage at- 
tached to the tr<MpSy or to'any part of them, yet the Imdam mult not 
forcibly laze them for this purpole, becaule this is hire^ and compul- 
lion in is hit lawful; in the &me manner, as when a perfon's 
animal perilhes, upon a retreat, and his fervant happens fo have fome 
Ijare carriage, in which mle heOannot compel his fervant to hire him 
filch Ipare carriage.~-This is accordii^ to the 5'^/r Sagbeer. Ac- 
cording to the &eyir Kateer^ the huSm is at liberty to ufe compullion, 
for the putj^e cS hiving the funder carried, becaufe this is pre- 
venting I gtneral and fuiUc injury by the comnuliion of a private 

! It is lint hfwful to jlidF plunder wh^lt in the enemy*s country, or 
b^re it W regularly dUtiibuted, becaiufe, until then, it is not property. 
According to Sb^ei the fele is lawful, .becaufe he holds that the 
plunder hecooKS property up^ the iiillant of its capture. 

Tv a warrior die . in ^ enemy's countiy, he has no right in. the 
plunder ; but if he die afeer the funder, u .brpisght. into the 
man territory, in this cafe his lluirevgPfs;to hh ha^». The reafon of 
this is that aftusl ri^t of propertl^aS dSfential .to inheritance, and the 
warrior has not any rij^t m’ be brought into 
the territory, whereas efitt iit'i|’|K<a^^ within he has a 

^ right 
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right in it. tbrfe'U on the contrary, maintains that if the warrior die 

efter the d^eat of the infidels, his (hare goes to his heirs, becaufe he 

holds that the plunder becomes the property of the troops upon the 

infidels being defeated. , . 

♦ 

Tii4hB is no objedtion to thf , troops feeding their cattle with 
plunder * whilft in the enemy’s country, nor to themfelves eating uuahlt •ni* 
fuch plunder as is fit for foauit fucb as hrtad^ tiil^ and fo forth. The '•**• ^^* 
compiler of ^tHeddya obferves that KMwtty in his abridgment, 
mentions this (Af^uUlyt and does not relhi^ it to the condition of ne* 
eejity. There are, however, two reports relating to this fubjedt : 
according to one^ the liberty is reftri&ed to the condition of necef- 
Jity ; and according to the oth^r it is »n<reftrid;ed. The reafon 
upon which the frji report proceeds that the fcijrage or victuals 
in quefiion are a partnerjbtp property ^ and, hence thefe adls- are not 
permitted with refpedt to them except through n^eflity, agree* 
ably to the rule which relpe^ mwWr, or and the arguments 
upon which the fecond report pto^eeds' is, first, that the prophet 
faid, zt Kbeeber^ Eat tb/e toon found in the plunder ^ and feed your 
“ cattle with tbe pqraob, and do wt carjy it, along with you.,' or 
hoard it up:'* — sxcoHDLY, the point of Jiw refts upon the «rg»- . 
inent of necefiity, and not upon neceffity itfelf r now the argutnent of 
neceffity is certified, namely, ..t^e circumfianpe of the troops being in 
an enemy’s country ; J^ufe a i^dier does not carry along with him 
into the enemy’s country ei^itf fub^ for himfelf or forage for 
his cattle fufficient to ferye duri^ his fefidence there; and in 
rime of war caravaiiS caimOt lupply troops with fubfiftencl. The 
food and fmuge, therefore,, remrun r^wable to ufo upon the ground of 
ihtargtamM of neceffity. It is ocherwifo in n^d toweopone or armour, 
as it is not lawfol fin the'troopS totaketheiefiom the plunder, becaufe 
they cany anhs along with them, and hmoe theergwmnr efiieceffity, in 

' * 8«di as from, tee. )■' . 

reipeft 
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refpcct to arms, is not eftabliflied yet regard is had to. aSlual ne- 
ceffity in refped to the ufe of thetn; and hence, if any neceffity 
occur for the ufe of fucharms as ix»y be among the plunder, it is 
lawful for the warriors to nuikc ufe of them, afterwards returning 
them into the plunder: and cattle in the laine predicament 
with or/jM in thi^reiped. • . 

***{ HitRB is no objedion to the warriors ufing wood [(eized as plun- 

may^'cm- ^ the enemy *s countiy. It is alfo lawful for them to make 
verted to iiie. oU of olives, and ulfo ’gceafe, -for Ibftening the 

hoofs of their cattle ; becaufe there k ihmetimes a neceftity for thefe 
atticlcs. . 

viauais^ti-r. It is not lawful for thdiirarriors to fell viStudh^ forage ^ and 
t/wTclnno^t* Io^hrth ;*bftcaule the le^Iity of^Ar depends upon the .article fold 
hijM. being property ; and thefe are not their property, (according to what 
has been already advanced,) the eating of the viduals or ullngthe 
other articles being lawful only hf 'allowance ^ in the fame manner as 
when a pe'rfoa sdlows another the ufe of his viduals, in which cafe 
thd the other may etr/ them, but cannot fell them. It is to be ob- 
ferved that the prohibition of fale hove mentbned implies that it is not 
at all lawful’ -Ibr the ‘troops to fell thefe' articles in return for either 
gold^ fiherypk iffe&s, If^ however^ tliey Ihoutd fell them for gold, 
iilver^ 'of dfeds, it is^ ittetinbeht oh them to lodge the price along 
with 'rtie reft of thhpiunder; 'becahfe this price is a thihg held in 
partrfeirfKp by the whole aftny. Mn tt fame mahher, it is not law- 
ful to (fifpofe of thofe articles in return for provifions or clpathing, 
without neceffity j but if a neceffity for provifibn or cloathing occur, 
the articles hi queftion ri^y lawfnlty' bbd^fed^^^^ thefe 

neceflaries. 

fW<r can- It Would be abominal>le,m |be^|tep<^ vvitnouc neceliity, to make 
°r other flnular articles cd plua^, hrtbre the regular dif. 

■ tribution, 
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• tribotioa^' beeauf^ articles are, until then, held in partner* 

' Aip. If, however, the troops ftand in need of cloth, cattle, or 
other articles, in this cafethe JhiMjin muft diftribute theft among them, 
although in the ehemy^a countr^r, beeauft as a thim^pn/jibiud by' the 
4mi is ftmetimes allowed in condderatioii of necel&ty, it follows that 
a thing wliich is merely abomiti^e*, is aUowed in a fimilar caft,. a 
fwtim. The foundation of this is that the- divifion of the articles in 
queftion is abomioablevooly from the apprehenfion of fuceours joining 
the army the enemy’s country; ftr theft are equal partners with 
thereft of the troops and if the plunder were divided before their ar- 
rival,. and'- they then the army, it would be impofiible to obtain 

reftitution, for the purpoft of paying the auxiliaries their ihares, 
(whence it is . that the divifion of- the plunder is delayed until it be 
brought into the Muffubnan territory and this appreheufion re- 
moved r) — but when the tnx^ ftand in need of the cloth, cattle, or 
other articles, in this oife they may be diftributed among them in the 
enemy^ country, beeauft the right of the auxiliaries is merely pro- 
hahhi whereas the neceflity of the troops is certain^ and therefore of 
prior confideratkm. Nothing is here fad coheeming the rule with 
refpeft to armSf and oriMnsr; there is, howeveri no manner of dilier- 
ence between theft and or other articles, for if any of the war- 
riors ftand in need of them, the uft is allowed to him,, and if all'the 
troops 'ftand in need ‘of- weapons' and accoutrements, they muft be dif- 
tributed ttooDgv&em. It isotherwift, however, in the caftof a want 
of male or-femsde flaveSy-ior of the captives no diftributioD can be made 
on any plea becauft -thty come under the description of /«- 

• ia d* M netm a tMng not abMutdy 

Ultg^hoitrtfnUttim£f^prnt4> 

t TheaalfBwdiod of dividing which confift* of toflhttt is by frilitig them at 

die end of dw expedition, and throwing the- price for which they are fold into the general 
hockof fdiiiider. Flundereonlifting Of Irnfltr it alfb divided in fttefonieway, but as they 
are,conipeiathrd]r, <of triling moment, this isno objeAiwto the ufe of diem. 

Voi-IL'. Z 


i6g . 
t9ik% of Mi- 
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If a hoftil^ become a Mtgutmm ia*bc hoftilc ijowaiy, W* 

perfon is his own, (that is, he cannot be made a >flaye,) becaufc.a 
perfon who is firft a Muffidman cannot then be fobjoaed to bondage, 
as his forbids 'this.-4a ^ fame manner, bis infant ebiWrea 
belong to himfelf, bccaufc ithey'alfo arc bdd m Mnfubiumsyja. do- 
pendance of their fathc^Sudi of hU fraferty^ alfo, as is in his 
hands is his dwnj becaufe the prophet has faW « whoever Becomes a 
“ Musswi^man,' and is f^effed of proftertyi iH-his ewekhdndst fucb pro- 
«* alfo, bccanfe Jws hands have^rft laid 

hold of that probity, in thetnannef of the hands of a conqueror. 

In the lame manner Hich ofbtS property as is "a depoiit in the hands of 
a truftee, .whether a Mujfulntan or a ZirnsneCy is alilb refcrved to him, 

bccaufe the feizin of the trujlee is the fame as that of lAvo proprietor. 

} 

If the fubdue a country by fbrqe of arms, the lands wliich 
were the property of one who has embrac^the/aith ^come the pro- 
perty of the .publiq treafury *,~-rjSh^ei m^tains that his lands alfo 
continue to belong to him, becaufe they are in his hands % and hence 
are fut^efk to.the fame rule as moveable, property. Our do(ftQr8, on 
the other hand, allege that bis lafjuds are m bsu'ds^of tbe fiate^ or 
of thefoverdgn of tljat 

countryO wherefore tb^; are not, a # hands<-*Some 

obferve tbiU this is acconhns to the^ ppinfon. of Hsntftfnt aftd a recent 
opinion of Aboo Toofifi ios^:^^ oiMsbamnsed, 

and: a former <^inian o&^^keo Tospi^i^ .lends pf ^Stjpdsfooefc in the 
fame predicament with his other property.— This difference of opi- 
nion originates in a diflfetence of doflrinc refpe^ng the tenure of land ; 
for Haneefa and UiSt foniin » <dlabli&^ o certi- 

or if in lands ; whereas Mobansntd holds iftiat it eftaUifhedi— The 

• Arrf>.M meanii^tMieopoerioarf^'pIfiiK^r^^ 

The tranflator avoids introducing it here, from its fimUaHty to the feudal term yr/, 
bears <iuitea eUfferentfenfcnandlMS dwtefore rendered%fl^ttott^ or/*/ 

frtptrty f thtfiaSu 

wife 
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wife aHb of this peribn is public property, as fhe is an alien, and is 
not a dejbendant of her hufband with refpeft to IJlam: and her feetus 
is alio under the &me prechcament . — SBtfA maintains that her foetus 
is not public property, fince it is A Muffitlman in dependance of the 
father,, in the fame manner as infHnt ch3dren.-- -Our doctors, on the 
other hand, allege that the foetus is a poifion of the woman, and is' 
therefore a 'llavo in confeqvicnde of her becoming a Have, fince fhe is 
a Have in sill' her parts: anci #ith refpe<Jt to what is advancetl by Shafei., 
that the fist us is a Muffulmatii in depeildance of the father, in the 
“ feme manner as infant children,” — they obferve that although the 
foetus be a MuffuLnan, yet a Mnffulnum may be afubjed of bondage in 
dependance of another perfon : contrary to the cafe of infant children, 
as the f^d children are free, becaufc, after being born, they are no 
longer a- portion of the mother. — The adult children of this perfon are 
alfo public property *, bfecaufe they are infidel aliens,, and are. not de- 
pendant of their &ft»er in .^/ifSwr— and fo likewife his (kwe who fights 
againft the becaufe the (lave, upon throwing oft* his fub- 

jeflion to his maftcr -t*, goes out of the pofleflion of his mafter, and 
becomes a dependant on the people of that territory. — In the fame 
manner, ftieh of iun'proparty as b in the hands of an 'infidel alien, 
whether in die way of or dtpofit^ is the property of the 

ftate, beeanft'tfae'ieiain'ofan> infidel etien b not of an inviolable na- 
ture : — and fuch'of hb ■probity as is in the hands of a Muffulman or a 
Zwwfjw, in the way b in the fame p^cament.r-Tbis 

laft b the ophwon of Tile two difciples maintain a contrary 

opinion, for they argue tlat the peoperty b a dependant of the perfw), 
and as the perfon of the proprietor b wider proteftion in confcqucnce 
of hb converiion to the ftithy b fiiiUcfws that hb property is alfo under 
protedion, as a dependant of hb perft».-'-Tbe argument of Hatuefu 

• ThatUtefby, «e iiia4e fhvni^ aid wfuc^ united to dntpsrt of the plunder which 
•s thf property of the (late* 

f By uniting Ln£ght againft ike believers, of whom bis maftcr is now one. 

Z a 
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is that the property in queilion is of a neutral nature and therefore 
liable to be appropriated by right of conqueft :—and;as to what the two 
difciplcs urge, we reply that it is not admitted that the perfim of the 
proprietor is under proteflipn. ** in con/e juence of his canveifon to tie 
** faith f for the mtdefting of him is ori^nally unlawful, (as appears 
by his being required to embrace the faith, (ince if he vttxt originally 
deferving of death, he would not be required fo to do,) ^nd is ren- 
dered allowable only by a fupervenient circumihnce, namely his wick- 
ednefs, [that is, his infidelity but by his converfion. to the faith his 
wickednefs is removed : contrary to property y as that is origiiuUy cre- 
ated for the purpofe of being ufedy and is therefore a proper fubjeft of 
appropriation. Moreover, the property in queltion is not in his hands 
either adually or virtuedly t its not \3^^aPiually fo is evident; and 
it is not virtually lb, bpcaule the leizui of the does not ihmd 

as the ieizin of the proprietory and hence the .prote^ion of the pro- 
perty is not eftabliflied.— Thus it is demonihrated that property is 
diftinA from hispeiy^if. 

Upon the Mtsffulman army evacuating the eneo^’s countiy, it 
becomes unlawful ibr. the troc^s to feed th^ cattle with forage be- 
lonj^g to the plunder ;—and« m^he fame manner, it is unlawfol for 
them to eat of fudi viduals as make a part, oft the, plunder ;—becau{e 
the tro<^ fribfifting riiemielves, or foeduig their cattle^ out of the 
plunder, is allowed only on the ground of Meeefityy> whudt is tlxn tt~ 
mov^ ; and alfo, becaule the right taf tmch individual [in the plunder] 
is then confirmed, whence it is that the fliare of one who afterwards 
dies is hereditaUe, whereas, befine the evacuation of the enemy’s 
country, no perfon’s lhare is bereditaUieunjd^a^ after arriving in the 
Muffulman ttrntoryy thefo Ihould chance to tdmmi with any of the 
troops a part of the plundered food or forage, it muft be returned into 
the ftores of ipoil, provided the. genciil diftritnirian of tint ihould not 

* Andi. AMoh: Out ia, Qot under ati]r elRi^hdl protedion. 

yt* 
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yet have taken place.— 516^1 in one place agrees with our doctors.— 

In another place he aflerts that thole articles are not to be returned into 
the plunder ftores; upon the lame principle that a warrior, if he Jleal the 
property of an alien, is not required to deliver it into the plunder llores, 
becaule this is property of a neutral nature, upon which he has laid 
his hands firft. — Our doctors, on the other hand, allege that the ap- 
propriation of the food or forage to the perlbn in whofc hands they 
remain was only from necejjity ; but upon arriving in the Mujfulman 
territory this necelllty is removed : contrary to the cafe of' a warrior 
Healing the property of an alien, becaufe, as he obtaiiw an exclufive 
right in that property before his arrival in the Mujfulman territory, it 
follows that he has the faifie exclufive right in it efter his arrival 
there.— If, moreover, the forage or proviflon in queflion remain with 
any one tfier the general divlflon of the plunder, in this cafe, pro- 
vided the pofleHbr be rich, he muft beftow it in alms ; but if he be 
poor^ he may convert it to his own ule, becaufe the food or forage 
then Hand in the fame predicament whh a Looktot or trove property, 
llnce the refloration of it to the troops is become impoffible.— If, alfb, or^ 
any perlbn Hiould mfe the vitals or forage after arriving in the Mif- muft be ■«- 
territory, and before the {duhder is diftributed, it is incumbent 
upon him to pay the vsdqe thereof into the plunder ; or, where the 
plunder has been diftributed, hb rhuft, \{ wealthy ^ beftow the value 
in alms; but if / 0 or, nothing is due from him, llnce the value of a 
thing is a lubftitttte for rite thing itlelf^ and is therefore fubjefl to the 
.fame rule. » 
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ibt Mmner Mr DiyisioN^;^ Pl vndsr. 

One fifth In fhaking a diviiion of the funder# the InM^maA fet apart one 

^ M^four whole, and diftribute the rca^m^Jkurj^tbs among the 

fifths to the troops, as it sitis thus the^liro^et divided it. 

troops. ^ 

The fliaie of Th^ ihvc a horleman is douUe the (hare of a foot foldier, ac- 
tw*lefthaT'of <5ord^gtoliylk!g^.--The two diiciples iky that the lhare a£ a horfe’ 
afootfoidier. ip^nls ij^ke thzt of a foot ‘ioldier, (and ;ftidt al^ is the epinum of 
becaufe it is recotded by ^doola Un Omar that the prophet 
gaVe to the horfeman three flures,. ai^ to the foot fiddier one lhare, 
fbr this reafoa, that the rig^ to plunder is in proportion to the duty 
and the y(ifi(g(ir;<r!^d llte horfeefun performs three fevecal dixies ;-r 
firft, vK/rr^, <af;att»ck,’— feew^y, Firft at retreat, (made by way of 
ftratagem, or, With a view, te charge with increaied vio- 
lence, )-<4iid thirdly^ or~ jftandj^g firm ia one p]ace,-^hereaB 

the jiiot JU£er perfiinhs only aw duty, nam^^ jifidr<^or lbiiding inhis 
po^. The argument of Hun^^ h 

the prq>het gave to the horfeman ISwe lharea. Mid to the foot ^Idier 
one fliare; now this is irrecoocileable with what is rdated by Mdeola 
Ibn Omrf whence a cdntradidkm appears between two a& of the 
prophet; and fuch tf the progdiet b ad- 

hered to, ** to the horfeman bebt^ST'waflteareSf emd tei the fMfdJkr 
** ONE Jhare*'’—Ilm Onur relates, jfiaoreover, that the prophet gave 
three (hares to the horieman, ahd^Jhue to the:(bot foldier; and aUb, 
in another place, that he gave to the horimdin two (hares, and to the 
foot foldier me (hare; and as thele two ac^^s are contradidory, a 
' 6 * preference 
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preferente is given to the relation of another per(ho» namely, lb» 
.^^nr.'o'Befides, attaciiMg and rttnating are of the £m)e nature, 
whence it appears that the horieman performs no more than fm 
duties, and the foot ibldler oair dntjr i wherefore the (hare of the horfc* 
man is only Ituict as muc^ as that of the foot foldier moreover, a 
regard to the heavier ^uty of ithe horfennn is impra^cablc, as it is a 
matter which cannot readily be ^alcertained: hence the rule, witli 
rdpcft to the ihares, mull turn upon the apparent groutid of claim to 
plunder,; and on the part the horieman grounds of daim ap- 
pear, namely, his .^rfon^ and his harfe^ whereas, on that of the foot 
foldieroMe ground only appears, namely, j|is pez/M ;-r~theiu}r&maa, 
therefore, is entitled to twice the (hare of the foot fbldier.— It is proper 
topbferve, however, that nothing more is to be allowed to a.horieman to any thing 
than the fiuue on account of hor&, al^ough b« have along with 
him two hori^ <v more. ^ay* th^t if he. have /wa horfes, 

or more, the ihares on account of tm. .UTP to aU^otted him, 
becaufe it is related, that the prophet .9Pce;.aUowed a horifeman iha|[es 
for two horfes,— rwd alio, b^ufe one hprfe is UaUe to be lick or 
turn lame, whence therj? is a necelfity fo^^^ther hprfc.— The argu- 
ments ctf Ifimtfa arp, t^0fold.«-7PiR8T, Birr^ttn 

Aunm car^ with him toj^fs, tW 9 . h^ and thffc prophet al- 
lowed him only a Angle typ^cm^’lli lbam;^ ouc roan can- 

lUH fig^t upoti two horfes at one wherefore two horfes cannot 
be conlider^: iVft .s^tding two claii^i, whence it . is ^hat where a per- 
fou yet he is npt.eUstitled to a^^re for tlu:ce.*— -Wltli 

refpefl to what is related hj To^af*. .it. is to be tlius explained, 
that the prophet. bcilpwpd the .(hare for two horles opQU tbe horieman 
in, the way of a grafuU^t—^ the i|me sn»ni>ec a# he pnee allowed 
Aiooa two ihar<», \^n a fwt, foldicr.-:-lt is 
dfo jf^oper to remark that z Vd Arab^t an lhta«nX^ and a Cijii.illy CD- 

Jkfotarr^S, .are all equally capable of giving a cUi® to plunder ; fv- 

' f A iwavy ir$fi htrjt. f A X -A facibtrjit J An half 

caufe 
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caofe the exprcffibn in the K^rm^ IrbjSb, (that /frror,) 

has a reference to the preceding^ word xhesc, [a /rstg^i or fyuaJ^mi\ 
and the word Kheel comprehends all thofii kinds without dtitinC^ 
and alfoj becaule although- an he apparenjliy vS. the Wronger 
make, yet- a Ptrjbm horfe is the more docile and inanagafale; >re^d 
is, therefore, had to the advantages of each refpeftivdy, ahd hence 
they are bothopon- a- footing.— Tbe-B/nsooe is a horfe of tht Per/!em 
breeds and- the jfrai is bred- in j^aiiat the Hoojeeny on the other 
hand^ is zMoydniSf or /(e^breed, whofe dam is an ArtA ^xA his five 
a Perfian*, and the Mk^Cerf^is alfe' anhalf-brcjed, vhofefere is an Arak,. 
and his dam aPr^eir. ^ 

itU M ^ ^ P«^ enter the enemy*& country as a bwfenum^ and 'his horfe 
^ he is ftlll‘ entitled 'to a horfeman’s fliareof. 

plandcr ;’ but if a pCrfoi enter ^ enemy’s cbuhti|f bn/eSr,- and then 
puithafe ahoife, Ite is ea^ed to Sj^folchMc’S ffitre-cid^ Thisis- 

s^eiBM** the rtverft d what -is here ad- 

' vsmced) and jSM «/’ JtfsMHri' reonds, feom J^^ 

the Jicaad circutt^an^, the perlbn is entidedto v btrfiMofCi ihare.— 
In wi^ Odr dofthrsTegttd iS ^ to the featkxi m whidb a pCT- 
fon whereas with£te|^tegardis W: 

to the Ihttkm the perfcb holds the fervice.- The argu- 

ment|)f iiifS^I-ls that itis the aft cP mdtii^yfar which- h dfe capfe- 
of a ri^t in the pluhderi and hence regard is paid to ^ feation in . 
which a perfon is attfae the fN^g of the Jlfi;^h4xM»r 

boundary being only an isAw^^Mtothe caufe, m the feme manner 
as gmng out ofa hOiife:<F--and if (in thp Ikm^t maintain) ^ were 
impoihhie m sfeertahi.the aftnid ^d)^;^^ fello^ that the 

mere yvoidd' be a os^ei# 

aftual prefenCe is eafily afeertaaiMdd|^ltke sog^^ of our dod^ . 
upon this head are twofeld.—Fiiis^..gw^ i^ the craamenoe- 
ment kA the war, Jiecaule it impreOM jiermir upon the infiddls ; and ; 
thp ctmtitmnce conftitutes the war itiidf pud to ‘ 

3 * 
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th(:VasA«M»f^:r-^8EC0NDZ.Tt‘ it is difficult to obtiun aajr cerfatd in- . 
formation reQ>eding the allb» concerning the 

actual frefdutt becaufe ffiat has regard to: the time when the two ad- 
▼erie armies are drawn up in battle array againft eadi other, at which 
time it is not eaiy to afcertain who adiusdly engages in fight, or who 
does not,— or who is prefent^ or who is hot;-^the ad, therefore, of 
fqffing:tbtbtmnJary\%mi&tt^Ckci\x^txXtfoTfgitmgt otprefence^ be- 
haulb the ad of paffing the boundary extends, with regard to appear* 
eerr, eitha-towor^ or to prefettce^ where fuch ad was performed 
with a defign of fighting.— Regard, .there%e, is paid to the llation a 
perfon fills (whether that of a horjman or of a fat f^dUr') at ithe time 
of palling the Muffubnatt boundary. 

Ir -9, perlbn e^fier, the cnenyr’s couiiliy as a bprJmMt and after- a horfenun 
wards fi|^ vn/oAtt on account of wapt|i^*OQin».heia.<»titled to a 
hprferoaa*s lhare, according to ^ our dod^T:-#, elfo, he enter the 
enemy’s country as a borjemm* and afterw^ fdl horfe| or give jhaw •• » 
fitm asyay, or hire, or pledge him, he is, entitled to a horfoman’s 
ihar^ (aixordi^g to what 

^ todiheftatacm K^Jtuoh hp went fo^.^According 16 the Zibir Ra- 
he is m .t^cafc entitioil only a/os/ foldier, bccaufe his 

dif^fin^ of hifiorfe in apyof 

ho did not gb forth with V <|^gn to fijpt as a Inarfonian.— If a per- and fell 
fon foahisb^ ^ an end, his right, which is a the£dor!he 

bQijhiMids fliaie, dmp.— Some hold ihe rule to be the fame, 

if he fell his horfe dwii^,lhe fcryice ; but tlw more approved doc- w. claim, 
t^e is that he is ifof in tlus„Mfe^^ to a horfcroan’s (hare, 

b^ufe .the ^ here denotes t& his defign was traffic, but^at 
he w§ea uh^ the forvicc a view to enhance the price 

ofhUlM^, 

Voi,i ni A a 


Thwik 



ikwiif 
mam chiUrtm 
or iimmtei 
biv^nofliare, 
but are to be 
paid ibme- 
thing.. 
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. BboK IX. 


Thbile is no ilure of the plunder alloACed to womm^ ebU4 
drtiit. or Zkimtts',. but it i$ incumbent on the JbnAa to beftov 
ibtnethiog upon tfaem. to fuch amount as be may deem advifeaUe ; be- 
eaufe the prepbet. alt^gh be did not fix any fluto for women or 
cbildiien». ycl was accuilomed to^aUow tbem a finall part ; and alfo,. 
becaufe tbe prophet once dennndod a 4 d:from.a certain party of 
againft another party of the ikne jieoj^ie^ and- yet did not allow them 
any dting in the manhec of n j^&aru' or At-i and alfo» btoaufe 
|war with infidels]- is- an afb of pieQr, of which Zimmees are held in- 
capable; and women andi chtl^Ouare unaUe ta parfixm this. duty,, 
whence ii!is nDtan,iiyun^f;m upon toemn andin the fiune manner^, 
a flave alfi>-i8 unable},aahe quinot engage in war or battle without the 
confent of hia owner :: is iequifite tfaat thejr. be allowed fome- 

thingtid-dnler that nMy beencQura|^toJight, and thatjhe io- 
fisriOtlty^i^lh^ fitation Be r^etodittiinlfdl.:’ (A 
pro^caineht with: ab 0a^ in.this{iaiticnlal’,0h<!| flelt iMih 

a Hate of bemdage, idid ^is^pOlBibte that^. m he tto^ td 'dna!bl0:!to 




It is ptopbr to iiemark^h6w<ibmr,<i^ thts^fan^allowtfice out Of tho: 

' gj^’y^ eOitintf]i^' merely fiir the pmpoio of %aidiq^l^ 

Ms tito: &ne ’&tnatibhi#hhVa< tokrSiiit 

who'|0M> inti) the floemyt cotihhyl fiw the puf^Mde andmot. 

with a View In^the fimi^iiiMtoer^ Ui^ 

paid to a woman unlefs Ihe attehdlii the .iOdh aMi^Vl^c^^ uid pn^ito: 
their mediolnes ;; becaufe iho is unalde^a^ui^y to yblinr at* 
tendance andtafiidaitoe aib;aihi)^iliM to 


trary to the ca(e of 



t’>con.- 




Zimmm,t^ toi the fiunc manner,, Ihu- aUowaato IS 

Icfs where he fij^, or iliiNOH whkdt is 

ad»ao*agc tothe 

Umeyewimra than: the fluure rf^a 


Upaie it is lawfnkto^pay 
elf lis^a^gatAgptfidfe : 
bejdlended! with any eminent admti^ i^lit when. hb:(Sid)r)ffln, . 
•4 what. 
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wlnt is ptid him muft be fhortiof a hibiffubataCi (hiuey becaufe fighting 
iii and a Ztmmte cannot be put u{)on a footing with a 
num in the rules of Jib&di contraiy to the cafe of ading as a guide, 
iince that is not and he may therefore mceive a cottfidOration 
for it, to any amount, lathe manner as for any other iervice. 

- ... V ... . 

Thb Khams^ or fifth, of the plunder * muft be divided Into thtee RulMrefMS 
equal portions, one portion for orjjfbms, one fo(r the peer, and one for *"*' * *** 

traveilers "f. 


If one or two particular perfous enter a hoftile country,' with a 
view to pillage, without authority from the /indm, and make a cap* 
tureof property, it is not fubjeft toJS!)64M^t bmufe there » no KhaMs 
in any thing but phtndert and die propeity.in queftion is not ^mier^ 
as this term is apjdied folely to fudi property as is taken from the in- 
lidds by tfmftrar and not fay car ^lhge% and tho property in 
qu^Hoiiisaof taken by ' ‘:W ^ 


If one or Iwti pattkidar perfons eirter « hoftUe coumry, by aq> 
of .the Awfiw, and tnake capture of property, there ^ ijifo 
rdated eoncomg it ; but aho moft genamly received 
hioh is that a ftMi is to be dOdiidleilfteii kf faoeaufo die /aaks, in 



lining dutti this antbontyv uddertalier to (bpport' them inth fuc- 
dmn, ifmeiBEiiy!, and haiito tiiey in this ode flihd as perfooa en- 
m wir in a /iir^ fohfo. 

If a party enter a htdHle coiiitfity. In force, and make a captureTuf 
prepeity,.' what they tdto Si fot^d^^^to JC&Mir, aldipu|^ they aift 


* .8et:a^ by Ae w kefewMBHifoiie f . > 

> t A long tnin of raiioiiiiig^ ehkl]' confifting VveiUerkicifiii^ anid the bgalicy of 

the J9$iU»tribt^ U here iMnMW^ eS hidag auite uliMt, 

Aa a without 
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without the authority of the Jmdmi. becaufc this property has 

openly » by force of arms,, and therefore folk un4ar the . defcripr 
jtion plunder ;*~aod .idfo, becaufe.it is incumbent upon rtM /iwto to 
affift them, finceif^ were not to dp lo,$be Unffulmm foigh‘ appear 
weak and unable to . 9 ppQfe their enemiesif—contra^ .to the cafe t£ 
one or two particular perfons, fince. to affift tbem is no way incumbentc 
upon the 4suto«- 


<yTAN»t5Et,J^ it^ 'a^mrntp^ h^^ Perfpas^. 


Gntttklei 
mailkbcocci- 
fionally be- 
Atwcdi 


Ixia laudaUe in thaiw^. to^ 5 beft**W gratoitiea k tiaae.of wai^ 
and by means thcireof to encouragOrthe tooop 8 ;to ftj^t,»or. more pro* 
pcrly to rendtf^hetn zealous in figh^gt'^^ declarii^ (for inftance) t 
“ Wht^wwSihan ^«e9t8,’!^rT!and foiorth,. 

(a^ ^jlb* to«r«^.ntornpartMarly.inent^ 
tone^ of trpQpa,/?^,? have.jdfot^ yon, one fourth;.©^ 

*t dedt^i:^ ;,*t~r<becau|g[|^ .is-laudfole to 

ef«pn!^Iw4 ftiinulrte=to4lWbg*«apd;to^ war pppnthe ito 

“ EXCITE THE BELIEVERS TO BATTL3|.|l5?fl|d^|S%?^ 

in the manner fpecified is pne way of exciting thern*— (It. is prop^ to 
obferve that gratuit|;kX#>^e8Jbdd^^^,|^ *?fW^,^'^e 

dccUre ‘‘ Whoever jwi A any thujigi 

not laudable in ftie Itndm to be^yj||e- ^ g”" 
tuity, becaufc that is deftruStive onlie^ri^tMthe troops ;-^f, how- 

' te; wte?- fli«' ^ 


or 


Ivifidn tbe urmy,. kk .bwi 


I ig>f 
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pluader is cbmmitted to tbe AiAnt and he map fomaiiines’.deem it 
adviieaUe thus to make gratuity of die whcde. 

It is not lawful for tho .^Mdal tb<baftow any gratuity after the 
plunder is fecured within Hke Mt^uhaan territory, becaufe the right 
of others in itis then confirmed. If, however, he fee fit^ he may befiow 
gratuity out of the iu&«mf, or.reierved ^6, becaufe in that the troops 
have no. right.- 

Ip the ihbfiii'ihould' not bellow in gratuity the Stffii (or perfi>nal 
property) of one who is (lain, upon the flayer, it becomes a part of 
the geneml pittndery in which the ihyerand others have all an equal 
(hare. Sii^i ’inaihf^hs that' the perfbhal eflfefts of the perfon flaiil 
belong to the flayer,' provided the latfbf be bhe of thofe who are en^ 
titled to ihare- in the {dander, and that he killed the flain in open 
becanfb the pto^bt has Add, ** be infidel is 

tntitkiu bii ftrfmM 

OBjBCTtois^^t is poffilie tbit'thepin^her may hare mentioned 
tins merely'fR'a gy«riiaMnpienfc,.and notaw the award of the i. aw; 

' R:tfrciF.~lt is- evident; fionrtiie fitttttion bfthe prophet; that he 
fpoke^^ aa-an -award^ofche i.'aw;; fitaoe'he wai lent to enforce the 
award»<tf tlie'riii*Wf ftpiefribri, tridadboeti %hO kfllsttnotherprepared to 
oppofo hiin -iri Operi fi^ exprdes- hidafolf in a fii^irb' de{^, and 
he^ ti»^perfi>Ba d ^p t iipe rty ’ of -tiie iiitn^^liees lb hini, for the purpole of 
mahfti^ia dffljrifliouPbt^wtiieirhiih'aiHd'Otliers.' 

-~-l%e argaiDBfaiitf'df Oitrdbftbradponihis pwhtaiietwbfold.'— first, 
the pbrfi>UaF]Mbpt^{jd‘|ubfl^hMs been taken; virtually, by the fbrce' 
of the wfoiSt knify aiid^ ^WtiRMb '^tihde^ and fubh being the cafe;' 
iHs' to be generi^y'flhiredv' hi tKe^fiUhb khihrier as other l|)6il, id <ron« 
formity with the vor^ of d&e fiuer^4ekt':*-i^dcoitbLY, the ptophet 


v-Beesjit^ without ;b«iig acconpaaiod and fiippvrted by tbe armfy fiajtr never 
could have^oikt at tfae>fo». . 


\%x 


httt not after 
the plttnder u 
brought into 

teriitorjr. 


RttleirerpeA- 
ing the 
^Wproperty 
ofthe/^. 


once 
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once ftid to Moorthetb-Bm-Abu-Sitnw, ** JV5» tmre to you tf 

** the property of the perfon you have flutUy them your ImAm may think 
** proper to aZ/ow.”— With reipeA to the faying of the prophet cited by 
. Shafeit it bears the etux&m&iqa. both of the anioard tf tie law, and alto 
of gratuity ; and our doctors reedve it in the latter tenfe, becaute of the 
faying atxwe <|ooted, and alfo, becauieno regard is^to be had toany fupe- 
rior degree of expofttree^ ia^warvas was dready denaonllratcd 

in treating of the operations of cavalry. By SiJ/ib is underftood what- 
ever may be found upoii the perfon of thp llain, fuch as clothes\ wea- 
ponst and , >ndvd& ,tl^ anu^ upon;^W^ch he rode, to- 

gether with the eiq[uipage^j^<^ as.the,^^ wdfo forth,-^ what- 
ever may he found upqn In)b .4^ 9<. PQphets, fuch as a purfe 
of gold and (b beyipod » nok ^Uib \ nor is 

any thing ib which u earned upon 

g ttidtydo w It is a rule, with to gwtni^ Hhh til^ of ediers m 
property until whatever nuiy be fo bellowed is teriHiMi|ed:-hiit yet it doea-Aotbe- 

«<>«»« the property of dwyeribn to, be 

«err»: fecuiod what has been 

idvi»lC«di and, «oiij^ueiMdyK 'i|,the ,£^ wete to deelare, 
JuA, it.. and *.Mi(0uhmm 

waids fiod a fenude Awe» .and^^^ ha har, yet it is not 

lawful.|K:.h^ her., or. to ieU 

her. ,i« ti»e hoftde 

Mohammed afferts that 

tM^gratuky eAabliihes. I; ^ %to toiutneraa 

diilr&utioo phmder ina hqftileeQiiintiyx or paic^ft froto,,!^ hands 
of an alien: 'Olid ftoto a^j^ge fitif* 

laaion is due from any petlcss udto ibniilfhdl^torai#^^^ jkm- 
derr-whcceas. wiA,theAiio#^*^»j|^^ , ■; , ; , , 


CHAP. 
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C If A B* V.. 


die CpQqiiefts of In^deli* 


^infidels of conquer infideb of and'make Mptives 

of them or feute their property,. they sure thO netful preprietors f , 
hecaufe hew b oftatidihed' a. fubjugation over neutrd ^p r o p ert y ; 
which is a; caufe of ^piii^, as il^-be heWafter fltewn: and if 
MuJjluthumtTl!iiadiA\ iniidelS' of TirkiJUuf, 

whatever prOpa^y offh(l^hifidbti-''of may find with thefe 
infidds of 9!arri/^«r is- hwfbl to them,; in the finne manner as. their 
od id ’origind^prtqyitif. lA dW &ine mlhnor, if IqffdrA obtain poflef- 
fion, by oMiqiiefti, of the efiefta- of. AAjfidhumt and fec'nre the lame 
^that'is;,eany> thttn kto thdf'O^n.ebiiMry,) ihey are the rightlul 
proprietors- thereof*. .i^4i!if9s^tiMiataii» that Aqt dOf not become the 
pro|tfietors,.becaiile,dKbwmqoeft over^l^ property of Ahj^unmr is 
nnlawliil. hodi: im the Iwginmng apd;!^ 'smd he bolda 

diat what ii sa«ki||^caimot craete ari^t of pmipeity. OnrdoAora, 
lloweinert.alkige.that:s^4fae oonqwft>e£ infid^.ower the property of. 

it «feiitet«.rigbt| int 

the iiuee iBiamiw as;^ of Jli|gMw«»r would give them a 

r^htmuer the ptotjerty.ofc kifidelai ^legrouadiof this opiaioa is 


Infidclt ic« 
(|iiirc t right 
in the pre« 
perty they 
gtiii bycoii- 
aiieft, whether 
nom tMjSdtiir 


or fromUiff^ 

jUmMMSt 


. igjllfwt ippHoii hl>porthtMliri4o ^lemAonii^ 
Tiiicef ofvtiie by the oppeUtdon 

Tjtrij/IttM it a'Ufgo lying lb ^ im of the Ca/pian fet. 

t Meaniiy thtt&erigjhtoftto origiwil pooprktort it dUUi^pd end rendered void. 

Tbi lOcamiigofthU'ter^ eUewhere. 


3 


that 
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.that the property in queftion becomes neutral u^n being fecured 
within the alien territory; becaufe property is originally »e»/ra/ with 
refpeft to any perlon whatever, as God has (aid “ the whole that 

“ THE earth CONTAtN8.»ATg.B«EKiCJLEATED FOR YOU,” (that 

is, for mankind^) every thing, therefore, upon the_ foce of the earth, 
is defigned dike for thje yfe of all, and is not app^priated to any 
perfon in particular; whoever pleafes^ihay enjoy it; but yet, certain 
of that property becomes appropriated to certain individuals by otic 
or other of the caufes of right of prope|y, fuch as ptrdbafei inherit 
tanccy and fo forth, in order ^at tlM individual may be enabled to^ 
make ufe of it; for if prfjpierty 'were ne* thus appropriated, others 
would be continually ifiterfcring in the fnjoyment of it : for this rea- 
fon, dierefc^e, and of neceflity^ cortain p^ to ceitaia 

individual^, who are relpe^ydy the prpprifto Now, when the 
oirry the property of thp into ^eir own territory, 

thepropr^tor is difahled#oai'^ying,^ uy Ip^,; and, fuch bei^ 
the cafe, the tjaufe afojce^d,, Pfoperty 

being appropmted.td the,^^^^,‘q^ f caufe ceafmg, 

the property bec^e 8 ^ 1 TCUt^al, m ' the; fai^ was 

onmnilly heu^itd; it’l^f the^pro- 
pef^ji' dhbn^bieing tcrtttoiry, l>e- 

‘ foUlHvk tiiw ^'cdhqhli^ trf ittte infiddt over it' is 
thW 4''dbi4ueft'%iafe’ which & a 

cau(e of ^prietyi ^fo^OtOrt. It to 

bo remarked, 
elhibli(hed untU after 

ficueing fignifies beiOg^ondoWid with^pdWe# tWer%he^'a^^ 

(namdy, the property) with tegard both to tofub- 

fimets now, fo; long as iOto 

their own tenritoryf* their power fihee 

whilft it cohtiniaesM 

Muffulmam may rally ^ of tjfo^i^d^. 

With rcfpefl to what is'idleg^ '1^ ‘ 

“ foe pw^rty of 

’ « lawftil 
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lawful caning be a caufe of a right of property reply, that 
the (^qudn: is u^hwfbl, ‘^fbr a^hther prbpmy 

loi qu^oh it in its wigmat isA^n iinir/raif, ' (aa has heeh' already ex- 
plained,) and conqueft over heuti^ P is not unlawful'; the 

cohqueft,' in theprt^t^^i^hee/'b'uhkWftd'cin^ ^ Jkfey^ 

venieHt jcaule, hatn^y ^ proprictdi^ df thb owner: it therefore ap- 
pears that it is unUwlul for dm/iw Which is on- 

^wful Tor anoiBier reafiM mzy yet caufe' a ngfat, a^ ih'the ihfl'ance of 

dirrmg the time of calli^’ to put^' prayen. It is to he dblerved^ *i 5 f‘ 
kowever, that if the fubdue the infidel teiri- prietpri hav« 

tqry, and the piig^ pr9pm,t6rs of the property in queAion firfd ii ftiratim!*’ir * 
Wore the chief has ma^ the dillributlqn atoong the troops, fubh 
property %reftored to tl» pr<q>rietor8 wi^put return: and 
they find it At dif^qtkio, foe it upop m^idiSn. 

paypent of the vdiici be^fe the prophet, in a finular calc, fiud t|^ 
th? owner qf npr^y; ** Mi- 

** if A7T|th M upon pay-* 

the rijjtt^of the 

former oyropt.'^i^ h^eq didhuyed .without. Ipis cpi^enty and hie^b he 
has a i^^,.put of.^ 1 ^^ fitnatlm,;lo jreclavm it : but he 

w«ro lUroye^ to take U, after ^Ihilrotlon, without jEpving an ^tuva<r 
irat, im injt^ woii^^^^j^^ the perfim m. wh^e£^ it joai^ 
happw to he indu^; end hence. it. -is. liud .that .he- is at liberty to 
take it ftpro thaf petfon ««&re, la qrda ^^eiider- 

ro|ypdbnoh|^ed^^^^ rothodjifliiNti^ 

o^l^and, t^^ in the. prof^y h grows4-?*(tbat ia, h ap- 

jpprbuha equally to alp thewai!ripra,) -^ aj ^ hfence if the propiietor th^ 
take k, .wmuMit any jnetuTOf. 1^^ tq roch individual is tri£^ 

^ wl»ch««<» thnownct illfc fd%ake it withqpt paying 

an equivUeiit^lf, ahb, e merchant go into the infidel terthofy, nUshsiib 

■» f 

; ^..Mt ^isi^;^^^.a8at..|pars)b kat faadsred . 

' % iat ■ and 

.. r 








with reijpt^ 
to propcf tv 
recovered in 
the way of 
irajlc^ 


^etofthf 
.fltvet of 
Mtffilimus 
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and there purchole .property Avhidi had heen plundered frongi the 
iiv^$dtnansy and bring it into the ^extHuxcy^ in th» ca& .^e 

former proprietor has it ki hi$ choice either to t^e die proper^ from 
the merchant^ ^7^ to him the price finr whsih he had pundialU it» 
or to leave k (||ibim.iie is not at liberty to take the property from the 
merchant witbuit a return, as tfab would be injurious to him,'iince 
he obtuoed pofisfBon.ofj^ by piling the value. The rule here laid 
down is thes^ore an ad <» tendemeis to both, ff, moreover, the mer- 
chant had purchafed the prop^y by paying other property for it, the 
former proprietor is at hberty to take k i^kni p^ng the value of fuch 
prpperty and if the ioddeU have made a of the property to the 

merchant, the former proprietor is at fiberty to take it upon pt^ing^ 
the valutt becattfe, as the merdiaift bad become poflefled of k by an 
axdufive rj^t, fodi right cannot be deftroyed but in return for the 
vahM.-^What* is hereadvanoed proceeds upon a fi^ipofitba of the pro* 
perty m'jgpxdHoiibeiaga thing of a nature not compeniidde by its' like.- 
M^iecc,.oa the other foud, it is compeitiMtfe by its She, If k be brought 
into the tcnitoly as die fomer^ proprietor » at U* 

bcityto rcelaim It at anytime' before die dliftiribntioo^ but he is not at 
Bbeity to redakn it in rititxtL for ks lUte the diftributionr iince 
inrtddiig it la ittum for ks like there is no advantage. In the fome naa* 
iier,'«iro, If diMi^i^dds'fli^ as a g§f} to the mer>^ 

dinb, die fooner pfopriet^ not at IRieny to redrim it in return; 
foc 'lts'lttte, dhetin ti^ thereis no adirantage; aod fo aSb, there is 
noadmtage, 'idiere^die merdkue‘h^ it in rdura for !te 

itlfooriihrdpeCbtoi|8mdi^^ however;, timmerbfomfh^ 

purchafed k for than ks q^cdtttky, or in i^uin foMomedfoi^ of a 
kkari^ or for ut' Or^e olShe ^hmrkmd, Ikit ina'^^^ 
drnpf, in eitherid‘*tiiefe eafetr dm former proprietcNris^'fibd^'to re- 
claim it in return for tlfolOmirf whatever d m m e i t h air^hid^^^ 
k wkh. • • 

Tv the if^h Ihoidd nkke 'criiy 

country theilave of a Miffk/num, and any were afterwards to 

7 " funfoife 
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piivdi^ aod‘l»mg* him- ami! any 
on» werfrafter dat toipur one the flavcV eyes* anl tlMt pei^.en«ft 
thete,-*-Cli« firmer' prepritlor i».at Uyartytmnelaim 
tMm fat thr piioe fop wlMbtlup pfp(W itml pur^ of the in>> 

iidalat but) he OMift noa^MiA' ai^dimg on* account of the bc» 

caufothaeyo4ighl tt »natanilquali^, and4he>y»/ ate noi- 

eftunable-at any price ^-««ither ia he ap liberty to taJie fooan thia pci^ 
Ion the: amount, of tho^ on aocowirof the eyes, beoaufo the llave^ 
at the tune oi putting wichit waa the lawfol property of 
the perfon in queftioBi whence 6e took the fine, aa being the pro* 
ptietoF. 

Ip the infidels take «id cttryoff the fkeeof zMfi^Mmmuito thdr 
own territories', and a perfon there^ purohafing him for one thoufand^ 
Jimuj bring him back into the Afo^hihaerterri^^ iutd' the infidtls 
again take him and carry him off into the in|idel territoiy, and another 
perfon Humid then, in the fiune mahner,. jpnichale'limfof raethou- 
limd rinrmr, and biilig him back into the iME;^l!dnM:temtory^T~tn thia 
cafe the former (nnprietor Cannot deinand:thcfliwe.of the focond^r* 
chafer;: beeaufe,. wW taken aod'earried off a^m^itime^ be was not 
his property.:, but the^i^' purchafor miqr' demand the Have ef. the 
^^tw^ purdiaforfor the price at which he l^ad bought him of the inp 
fiddi, becanfo the flave^ when tdeen* the time^ was ^ pro* 

perty; and tfaen„ if the former proprietor chulc, hu nay take, the 
ibve ofdie firft purchafor. on paying: him two.timuiaodi//«rj!Kx, be* 
caufotbe Have haafollea to the latter at that lum; the original pro* 
prietor may therefore,, if he pleafo,. take him for two diouland thrms*-^ 
it is a rule that the proprietor »■ not empowerod to take the 

flaye of the^Sromf purebafor, where the happens to lx; ablent:, in 
like manner as he is not empowered to take him of the focond pur- 
dtafor whect the firft purdtafor is frsfinfi 
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' do Il» the infidels attack ^d,£on(][Qerva :iM^/iM^^ ttnitoryi ytt they* 
do iiotj byconqueftMidco^yeyaijlJe mtcfcthe-infidel tcmtory, beeon»p 
proprietors of the oiM'tJfulmmS', nm^ikfAt Jbn^Wali^ or; , 

Makdtibsi or of freemeo, wh^her ^uffulmahs otrZinmteesi wher<^ 
Mokhih of oD> the contrary^ .hy . cpnqueft ia the ^niidel territory, be- 

MufuimHii proprietors of all thofe ; heeau^ coitqueft, which is a caufeof right 

of, property, {m^ucesa right of. property in refpcdt to a futjcft which 
is capable of it : and the futjcit capable of it is, mutral property ; now,^ 

‘ a free Mt^ulmariy and allb a free Zimmeei not neutr/d property y 
being in their own nature prqtefled and inyiolahle; and ki the fame 
manner, their Am-Walidsy osAMokdtibsy becaufe in thcfe 

alfb freedom exifts in one fhape: contrary to the petfons of infidel aliens, 
whether: they be Jreey ' Am^bValidsy Mod^bbith ct Mobddbsy becaufe 
the )egifla(or has withdra^yg, prpte&ion from them, and has made 
them iteutral property, in retiihf^tipn for their fin of infidelity. 

. i.- 

not of an at- 1f tbe’lhvie of « Af«^«4»<ur defert into the infidel territory, and the 

>»df/flave. iiifldels make him captive^ they do not become his proprietors, ac- 
coi^g todEfiMMgfe^'^'Ehe two difciples lay that they become the 
pe-op^tors, bfaeanie the p^ the Have on behalf of his pro- 

prietor exifted th Vktoe of .die proprietors feizia, or adual poflefiion 
of him ; aodia the cale in queftion this poilefiion is deliroyed ; whence 
it is that if the infidels were to take die defertcr within the Muffidmetn 
territory, and carry him. off: to thejr own country^ th^ would be- 
come his proprietM;Sir*Tbe arsameut of Ifemteftt is that the flave,. 
upon going out of ^e ikfii^Afcni* territory, becomes at his own dif- 
pofal, in the fame manner aa k fraemani beenufea regardto bis being 
in poflelfiop of his own perfcm;Jbmi pmfi^ ob^y hktprder that the pof*^ 
felfion- of his 'mafter might be eftablifted, to -enable him ;to 
make ufe.of it; and, in the cafe in quefiioa, upon the pofleffion of 
the maffer being deftroyed, the ll^e^s |x>ffefiim ?of his wn por&a 
takes place, and he becomes in his own natnie inviolable, in the fame 

manner 
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manner as a freeman ; wherefore he no longer rematna a fut:ye£bof 
aequifition: contrary to an abfoonded iUve whilft m the 
terrhory, lince he AUl amtinnes in the pofleffion of his ihaAer, in vir* 
tue of the continuance of the {fewer within that territory. 

So long, therefore, as the {Mlleifion of ^him by the ihaAer continues, 
his poflcAion of his own {)erfon doesiiot ap[>ear, wherefore he is not 
at his own difpofal ; and hence, if the iniidels were to take and carry 
him off to the infidel territory, they would become his proprietors.<~ 
It is pro{>er to obferve in this place, that as the flave, in the prei'cnt 
inAance, is not the property of thefo infidels, the former proprietor is 
entitled to reclaim him without any return in all the cafes before 
treated of,— >that is, in cafe of the iniidels having prefented him in gift 
to any {)erfbn, who afterwards brings him into the Muffulman terri- 
tory, — or in cafe of any perfbn purcba/u^f and fo bringing him into 
the Mujfubnan territory,— or in cafe of the Mujfuhmnt making him 
captive in the way of plunder, aqd bringing him into the Mujfuhian 
territory. In this laA cafe, alfo, the former pro{>rietor is at liberty to 
reclaim him without any return either b^ore or afttr the diAribution of 
the plunder ; and if he fhould take him, ^er the diAribution,^rom 
the perfon to whofe Aiare he has fallen, that perfon muA be reim- 
burfed out of the fubltc treasury ^ a tproporjtionable reimburfement 
from each indroidud being impoAlble, fince the warriors are by that 
time all Separated and gone different ways, and cannot again be brought 
together.— It is alfb to be oUerved, that the perfon who had obtuned 
the flave by giA, purchafe, or plodder, is not entitled to take any 
reward on account of the flave from the proprietor ; becaufe cither 
of thefo appears to have a^cd foldy on bis own account, and under a 
conception that the Have is therein rendered his property,*. 

If a camel, the property of Aray inter t|te country 

of the infidels, and they lay hands upon jt, they become the proprie- 
tors, in virtue of the eAablifhment of their fuperiority over it; linCe 
a hrutt is incapable of being at its own difpofol, in fuch a manner that*' 


Anabfcondrd 
flave may, in 
every in- 
flance, be re- 
claimed by 
the propric-. 
tor. 


A Ar-iy uni* 
m.il tecomei 
the property 
of the infldeto 
by capture. 
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but nay be 
jrediimcd by 
die owner on 
beinobroueht 
back! 


te«rHo^:--<QRtrar|t^ ^ aceoi^mjp to 

what’. wa» bB£)m;fbfeeil»«<-irtJiiro«.a |oi&a<mn» to/omSiglit^^ 


and bring ‘it; Ipafetnto tho’jMjj^vAMO’terci^ tho ongiaal proprietor 


ia entitiadttt take- it upon paying' thtt perfon the prica ^ which he 
hadpurdbafidits/ 


the (lave of a Muffklman ab&ond into the* infidel territoiy, car* 
tying with him a hoffe, or other efii^a, and* the ihfidela fiasse the 
wHelei aadia pedbn afterwardi ptttchafe the^ wholes and faring them 
haeh into' the- Aif^^jynem’territoiy^ the former propie to r is at* liberty 
m take hie fikvcreriliaout'ai:^ return, and:.to take ^e horle or effedls 
upon paymgittie prioe for which they had been ptnchaflid.-- This is 
tHe dbfiriaeof j^r^.-*->The two difoiples afl^ that the former 
piuprietor is at fiberty to take, m return fbr thO' prices the (lave, to- 
geriier with the accompanying property.«-->Thts difierence of opinion 
ariies foom Mimi^ hblififig that the mfidcls do not in this cafo become 
proprietors' of Ike (love, m die fiune manner as where the (lave ab- 
foonda^okMr latO' the infidel territory, (that is, without caiTying*any 
thmg> With himi)* hi'Whkh cafe the infidels do not become his 
pw pridte ie i as has been aheady explained;— whereas the two dif. 
c^^bsuiioi^ tiiae^i^ become proprietora in this cafe, in the fame man* 
Heriawheiwifie (Ewe aUbonda^intd the Md^ territory without car^ 
lying aiQrtliinguIoiig with* him t ' ps wax befiire^tated; 

Ir anitifidel alien Come uiidrir prote£U6n mto tiie Mujptkium ter* 
u rittwy* arid there pufehafe a (bve who is a and cany him 

»*tto the infidel territory, the (Sive beoanoes free, according io •Ha- 
“P®» dilciples (ay diat lie doet not become free, becau(e 

tmtoqTw tfioTigbt bf'the former owner has fcken dbfifuyed by the and the 
(hoieehas faeceme the property a£ ^e tnfidd^ and the power of con* 
Creubover 'the (lave no longer remaina to thi^fortner proprietor; the 
(Hnre, ihereforer, continues in bondajp with the mfideU<*The argu* 

ment 
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meat of Hanetfa is that it is incumbent to releaie v^MuJfulman from 
the degradation of iubje^on to an injiiel\ wherefore foparation of 
country, which is the e$tuBfiM of the deftrudion of proprietorfliip, is 
made the fubftitute of' manvmiffira, which is a cauje of the deilru^on 
of proprietorihip, for the purpofo releafing zMuffulnutHt in the 
&me manner as the iapih jof three menftruations is a fubftitute for re- 
paration, in a cale where a huDntui or wife embraces the faith in a 
foreign country* 

Ib the flave of an. infidel alien become a iMb^hApwe, and then,pa& ^ 

into the Muffidnuat territory, or the Mufftdnum conquer the infidel upon be** 
terntoiyr fuch ikee is free ; and in the fiune .manner, if the Have 
an infidel alien embrace the fiuth, and defertto the htbffidmM-tmfgt 
he is free:->becauie of what is recorded, that certain, fliyes .of i^e 
people of Taybef, having embraced the .fiiidir eame .oivr to the 
prophet, and he announc^ their frnedom,. ** thf 

** Jreednm (if Goo 1 *"— and aUb, bcoanfo the flave in gpeftion, where 
he takes rcfiige within territory, bas.phcoi.hiS'|eribB 

inprote&ion,. in- virtue of his coming there ag;unftluanwner!hwiU t—p- 
or, whew the Miiffulmam conqper the infidd tenitory, has j^laced' 
his perfba-ia protedion, by joning fince his jteflef-' 

fion of his own perlbn is to be regarded preferably tO' the . poflelfioa 
obtained. over him by the theiormer took^pkee previ- 

ous to the hnter, hobeingat his own dif^lal; rSodJae ha&iQo occafioft- 
to take formal pofleffion of his own pel^,<--«9yr.lie i^yiresoo' 
more than that his pofieffion over hiaown peifon fhould. be .more folly 
confirmed, fince that pofiG^on. is imctoihrnud,, on- account of the 
apjiearance of the mafler's contrary to others,, as they ase 

defin>u%d' eflahlifbing .a pbflbfliQn over him 0b imtk :‘-rhis fjofleflmo 
•f his own.perfbn,. therefore, is to be regarded in pcefraence.. 


.GMtAP. 
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C H A P. VI. 

Of the Laws concerning Moojldmins *, 

A hiHjuinum If zMuJfuhnan go as a merchant into a hoftile country -f, it is not 
dwaprotec- for him to mokft the inhabitants either in perfon or property, 

hoMi*"co* hecaufe he, in his acceptance !of a prote£tion, has undertaken to ob- 
trymuftnot ferve fhls forbearance' towards them; any moleftation of them after- 
wards would-thercfore be fi breach of agreement; and a breach of 
agreement is prohibked.->-It is therefore unlawful for him to moled 
them in perfon or property, unlefs' where the fovereign of the coun* 
try breaks the engagement with relpe£t to hi!^, by feizing his pro.^ 
petty, or throwing him into pnfon,*~or where others do fo with the 
fovereign's Itnowledge, he not preventing them, — in which cafo it is 
lawful for the merchant to nloleft them in perfon and property, as here 
the b^dh of contra^ is on tAetr part. It is otherwife in the cafo of a 
et^ltve, to whom it is lawful to moled them in perfon and property/ 
although th^ Ibould releafo him of their own accord, becaufo a cap^ 
the is not under prote£tion.r— It is proper, however, to obforve that 
if the merchant break bis agreement With the people of the country, 
iuid foize any of thdr property, and bring the fame into the Mujfulman 
territory, he becomes the proprietor, becaufo his acquifition of power 
over neutral property is e^blUhed ;-»but yet in his poflhlSon of it 
there is an abomination, becaufo the property has been obtained by a 
breach of treaty, and tlus is the occadon of abomination with refpeft 

* Peribni rdtding in a foreign coiintrjri uMer pi proteAion procured from die ftaie or 
fovereign of that country, 

t Arab. Dar-al-hirh\ meaning, any firtigm country ladcr the gOY Cm ment of 
The tranllator generally renders it /errigji rewiify. 

, to 



*93 


Chap. VI. I N S T I T U T E S. 

to that property; and hence the merchant muft be directed to bellow 
it in alms. 

If a Mujfulmant having procured a prote£lion, go into a foreign 
country, and there purchafe goods of an alien upon credit, or dilpofc 
of his goods to the alien upon credit, or ufurp the property of an alien, 
or an alien ufurp his property, and he afterwards return into the Muf- 
Julman territory under a proteftion, in none of thefc calcs is the KA^e 
to pafs any decree againft one of thole in favour of the other not in 
the frjl inlhmce, becaufe the validity of a decree of the KS%ee refts 
upon his aut’iority, and here the KA%ee was polTell^ of no authority 
whatever at the time of the debt being contrafted, with rcfpcfl cither 
to the debtor or the creditor, on account of feparation of aountry 
neither is he polTelicd of any authority with relpe£l to the protc^lcd 
alien at the time of the decree, as the alien has not undertaken to fub> 
mit to the Mujfuhmn laws with regard to afts done in time pall, he 
undertaking only for the future^ that is, from the period of his being 
admitted to proteflion nor in the feemd inftance, becaufe the pro* 
perty ufurped has become the property of the ufurper, as the ufurper’s 
acquifltion of power over what he has ufurped is an acquifition of 
power over neutral property, accrording to what has been before 
Hated. — If, moreover, both of thofc perfons were aliens, and one of 
them aft by the other as above deferibed, and they both afterwards 
come, under a proteftion, into the territory, the rule is 

the fame, for the rcafons here mentioned : — but if both become Muf~ 
fulmansy and then come into the Mujfulman territory, in this cale the 
Kdaee may pals a decide widi refpeft to thp debt^ bccaulc the debt of 
the one to the other is i lawful debt, as having been voluntarily en- 
gaged in ; and the authority of the Kdzee exifts with refpeft to both, 
at the time of the decree, as they have then both fubraitted to the laws of 
Ifldmy by embracing the faith.— If, however, one of them Ihonld have 
ufurped property belonging to the other, in this cafe the Kd%ee cannot 

VOL.II. Cc pali 


No decree 
CAii be pafled 
in \ 

man court re* 
fpediny* 
uanfu: lions 
between a 
MuJD'ulman 
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(or between 
two aliens) 
a foreign 
country, 
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Cafe of a 
Mujfulman 
ufurping the 
property of 
an alien who 
afterward 
become*! a 
Mujfulman % 


Cafe of one 
MuJ/ulmam 
flaying an- 
other Mm£uI~ 
man in a 
foreign coun- 
try. 


INSTITUTES. 

pafs any decree whatever, according to what was before obferved, 
that “ the ufurper becomes proprietor of what he has ufurped.” 

Iv a Mujfulman., having procured a protedion, go into a foreign 
country, and there ufurp the property of an alien, and the Mujjulman 
and the alien (having become a Mujfulnum) come into the Mujfulman 
territory, a notice is to be iflued to the Mujfulman ufurper, in the man- 
ner of a decree, direding him to reftore the ufurped property to the 
converted alien ; but the Kduee mull; not iflue any pofitive decree upon 
the fubjeft, for the reafon before mentioned, that the ufurper becomes 
proprietor of what he has ufurped.— The notice in the manner of a 
decree is becaule the article ufurped has become the property of the 
ufurper by an invalid appropriation, on account of the breach of com!* 
pa£t, which is unlawful. 

Ik two Mujfulfnant go. wider protection into a foreign country, and 
one of them kill the other, either voilfully or accidentally, no retalia* 
tion is incurred ; but the fine of Uood is due from the flayer’s pro- 
perty, — and an expiation is aUb incum^nt upon him, where the aCt 
was accidental.— The reafon why expiation is incurred is that the text 
of the Koran, upon which the obligation of it is founded, is general, 
and is not reflri^ed to the Muffubnan territory.— The reafon why 
the fine of hiood is due, is that the prote&ion of the perlbn, eflablifli- 
ed by refidence within the Muffidman territory, is not annulled by 
the fupervenient circumflanco, namely, the going under protection 
into a foreign country and the realon why retaliation is not incurred 
is that the infliction of retdiation. is impracticable without the power.*, 
and no power exifls in the foreign country in the preiept inflance, as 
power cannot be eflabliflied but through the arid the collective 

body of MuJJulmans. — The realbn why the fine of blood is due from 


* Meaning the tmtaivt pmtr, a^g under the i«||^idar lawfid authority. 


the 



Chap; VI. 


INSTITUTES. 


the property of the flayer, ' in the cafe of wilful homicide, and not from 
Tiis tribe^ is that the fine for wilful murder is in no cafe due from the 
tribe \ — ^and the rcalbn why it is not due from the tribe ^ in the cafe of 
accidental homicide, is that, in the cafe in queftion, the tribe of the 
flayer have it not in their power to prevent the flayer from committing 
the homicide, or to guard agatnft it ; as they arc in the Mujfulman 
territory, and the flayer in a foreign country; and the fine for 
homicide falls upon the tribe of the flayer, only on account of 
their negleding to guard againfl it, which is not the cafe in this 
inflance. 


»9S 


If of two Mujfulmans^ who are captives in a foreign flatc, one kill Cafr of one 
the other,— or, if a Mujfulman rcfiding as a merchant in a foreign 
country kill another who is a captive there, — in either cafe nothing is »ng»i«>‘l»er. 
due from the flayer, except expiation where the aft Wis accidental . — 

This is according to Hone fa, — The two difciples maintain that, in 
the former cafe, the fine of blood is due, whether one of the captives 
have flain the other wilfully or accidentally ; bccaufe the proteftion of 
their perfons is not annulled by the fupervenient circumftancc, 

(namely captivity,) in the feme manner as the proteftion of a Muf- 
fulman*s perfon is not annulled by the fupervenient circumftancc of 
his obtaining proteftion and going into a foreign country under its in- 
fluence,— as Was before demonftrated but retaliation is not incurred, 
becaufe power does not exift in a foreign country, and the exaftion of 
retaliation depends upon the exiftence of power, as has been already 
ftated. — The fine of blood is alfo due from the property of the flayer, 
and not from his tribe, as before mentioned. — The argument of Ha~ 
neefa is that a Mujfulman, by becoming a captive to the infidels, is a 
dependant on them, as he is fubjefted to them, and in their power ; 

(whence it is that he is ftationary from their being Jlationary, and a 
traveller from their travelling and fuch being the cafe, the protec- 
tion of his perfon is abrogated ; he is therefore in the fame predica- 
ment with a Mwfubnan who has never yet retired out of the infidel 

C c 2 territory. 
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territory •.—The reafbn for re^lri^Iing the neceifity of exjMation, in 
' all thefe cafes, to accidental homicide, is that (according to our doc-' 
tors) there is no expiation in a cafe of wi^ul homicide. 


SECTION. 


An alien 
fiding in the 
Mnjfulmm 
territory 
above Kjtar 
it fubjeA to 
capitation- 
tax. 


If an alien come, under a proteftion^ into a Mujfultnan territory, 
the Imdm muA not fuHer him freely to refide there for the complete 
term of ^year^ but muft give him notice that “ if he fhould remain 
“ the full year he will impole ytzyat [capitation-tax] upon him.”— 
The reafon of this is that an alien is not to be allowed to continue in 
the Mufulmaa territory for any confiderable Ipace of time, except in 
ilavery, or in conlideration of paying the capitatbn-tax ; bccaufe, if 
an aHto were to continue for a coniiderable term in the Muffulman 
territory in any other than one of thole two ftates, he might become 
a ffy on behalf of the alien infidels, to the detriment of the Mujfulmans. 
He may be allowed, however, freely to remain for a Jhort time, for if 
a Jhoh relidence were prohibited, all intercourle would be prevented, 
and the door of commerce would of courle be clofed. — Our doctors have 
fixed- the dehnition of a tong Ipace edi time to the term of one year ^ [or 
upwards,] becaufe a year is the term in which capitation>tax becomes 
due.— If, therefore, the proteded, alien return to his own countiy 
before the completion of the year, after the Itndm fhdl have given him 
notice, as above, he is not to be molefted, nor can the /ffKfin demand 
any capitation-tax from him :— but if he continue in the Mt^ubnan 
territory for a whole year; he becomes a Zimmer or fobje£l ; becaufe, 
when he remains a year, in the Mt^bnm territory after the Imitd& 


Meaning an cStn converted to fiuth. 


notice 
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notice to ' him, it is known that he undertakes to pay capita* 
tion*tax ; and he becomes a futjeA of courle.— >It is lawful for the 
ImJm, however, to reftrift the free continuance of an alien in the 
Muffulman territory to any term fliort of a year, (fuch as one or tivo 
months., for inftance,) by giving him notice, that “ if he fliould rc- 
** main beyond fuch a time, he will impofe a capitation-tax upon 
him;” after which, if he continue beyond the time preferibed, he 
becomes zZimmeei—zsxdi after becoming a Zitmnee, if he be defirous 
of returning into his own country, he may be prevented ; becaufe a 
coutrad of fealty cannot be diflblved, fince by the diftblution of it a 
flop is put to the receipt of capitation-tax ; and another confequcnce 
alfb is induced, that fuch children as are born to him after the diflblu- 
tion of the contra(Sl: are-aliens, and of courfe enemies to the Mujfulmans^ 
which would be injurious to the latter. 


If an aliett come, under a prote<ftion, into the Muj^ulnum- territory, 
and there make a purchafe of tribute-land, and the tribute thereof be 
impofed upon him, he becomes zZimmee, or fubje£t; becaufe tribute 
upon land is the fubftitute of a tax upon the perfon, (namely, capita- 
tion-tax\) and hence, when he undertakes the payment of tribute, it 
is known that he has become a refident in the Muffulman territory. He 
does not, however, become a Zimmee immediately on the purchafe of 
the land, nor until fuch time as he undertakes the payment of tribute, 
fince an alien may purchafe land in the way of tr^ffc but upon be- 
coming fubjeA to tribute, he alfb becomes liable to capitation-tax for 
the enfuing year, beqaufe by fubmittidg to tribute he becomes a Zim- 
tnee, and hence the term of his capitation-tax is to be accounted from 
the time of his fubmitting to tribute. 


An alien be- 
comes t Ziss- 
met upon 
purch4(ing 
and paying 
the impofton 
trihutt-land\ 


and is then 
liable to ra- 
pitati§n’tax» 


If an alien woman come, under a protciftion, into the Muffulman *,o- 

territory, and there marry a Zimmee or infidel fubje^, fhe becomes a 
Zimmeea, becaufe fhe undertakes to refide in the Muffulman Hate, as murying » 
being a dependant of her hufband. 
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but an alien 
does not bo* 
come a Z/m- 
met by mar- 
rying a fe- 
male iniidel 
Yubjed^. 


Cafe of an 
alien return- 
ing to his own 
country and 
leaving pro- 
perty in the 
Mufulman 
territory. 


Ip a proteded alien many a female infidel fubjed, yet he does not 
become a Ztmmee, bccaufe it is in his power to divorce her, and lb 
return into his own country ; his marriage, therefore, does, not necef- 
■farily infer his defigtv of becoming a rejident. 

If a protected alien return into his own country, and leave'pro* 
perty in depofit with a MuJJulman or Zimme, or leave a debt due from 
them to him, — upon going into his own country his blood becomes 
.neutral *, bccaufe by that adt he annuls his proteftion : and with re> 
ipe£t to fuch of his property as remains in the Mujfulman territory, 
the rule to which it isTubjeA depends upon circumftances; — ^fbr if the 
alien, after returning to his own country, be made a captive,— or, if 
an army of Mt^ulmans conquer that country, and he be (lain, the per- 
fon indebted to him becomes difeharged from the debt, and his pro- 
perty left in depofit becomes public property becaufe the depofit is 
• ftUl virtually in his hands, fince the feizin of hb truftee is equivalent 
to his own feizin ; the property in depofit, therefore, becomes public 
property in the fame manner .as his perfon if he were made captive. The 
reafon why the debt due to him is remitt^ is that any thing due to a 
perfon is accounted to be in his poiiefrion, only as he is empowered to 
elaim it ; now, in the prefent inftance, hb claim has ceafed ; and as the 
debtftf has pofieifiohof it prior to any other perfon, it becomes hb ex- 
dufive right; and he b confequently exonerated firom the debt. — If, 
however, the perlbn in queftion be (lain, without the Mujfulman army 
fubduing the country,— or, if he happen to die, in either cafe the debt 
or depofit goes to hb heirs; beCaufe as his perfouj, in this cale, has not 
become fubjefil to the laws of plunder, it follows that his fr^ertyvo not 
plunder, for this reafon, that the e(Fe& of the protefrion ^ remains 
with refpe£t to his iro^rty^ which therefore.£oes to him» or to his 
heit^ after his decealc . 


* That it, he nuy be flaia witbmit ineurriiiK my penalty. 

I Arab Meaning that portion of die.pluiiiifcr 4iiudi belongs to the^^etr. 
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It is to be obferved that whenever property belonging to aliens is 
feized by Mujjfuhums, without it muft be expended in defraying 
all charges of a public nature, in the fame manner as tribute. The 
learned define this to be land^ (for inllancc,) the proprietor of which 
has ,bcen ejected by the Mt^ulmans^-’— or capitation-tax : — and this pro- 
perty is not fubjeA to the impofition of a fifth. — Sbafei holds that a 
fifth is due both from the land in queftion, andallb from capitation- 
tax. — ^The arguments of our dolors upon this point are twofold. 
FIRST, it is recorded of the prophet that he exacted capitation -tax, 
and lodged it in the puUic treafury, without deducing the fifth: 
SECONDLY, the property in quefiion.has been feized in.confequence 
of fear for the operating upon the hearts of the infidels, 

without fighting. It is otherwife with plunder y as that is feized in con- 
lequence of two circumftances ; — tmcy the prowefs of the warriors in 
fight the other y the collc^ive force of the Mujfulmans ; w hence a fifth 
is due to the ftate on the former, fcorc, and the remahider to the. war- 
riors on the latter', and as the former reafon does not exift with 
reipeA to the property in queftion, it. follows that a fifth is not due 
from it. . 

If an alien come, under a protection, into the Muffulmau territoryi 
and his wife and children remain in the alien country, and he have 
alfo property there, lying as a depofty fome with an alien, fome with 
a Zimmeey and fome n Mufulmauy and he become a Muffulman in 

Muffulmau territory, and the Muffulmaus afterwards fubdue his 
country, in this cale the whole of his property, together with his 
wives and children, as aforelaid, are public property,— that is, plun- 
der. ' His wives and adult children are public property, as being aliensy 
uaAadultSy and therefore not dependants; an#in the fame mainer, 
the embryo in his wife’s womb, (according to what has been already 
ftated, in treating of the difiribution of plunder;) and fo alfo, his in- 
fant children are public property, becaufe an . in^nt chillis not held 
to be a Muffulmauy in dcpcndancc of the Jjldm .oi his father, unlcfs he 
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“be in the &ther*8 hands, and Aibjeft to his authority ; and in the pre- 
sent cafe the infant children of the perfon in queftion are not ful^e^l 
to his authority, hnee he is in t\it Mttfulman territory, and they in a 
foreign country. In the fame manner, alfo, his property is not under 
protedion, in virtue of the protedion of his perfon^ on account of dif- 
- ference of country, (for he is himfelf in the Mujfulman territory, and 
his property in another country.) The whole of his wives and chil« 
dren, therefore, together with his property, oxt plunder. — If, however, 
the alien in queftion become a Mujfulman in his own country, and then 
come into the Mujfulman territory, and his wives and children conti- 
nue in the alien country, and he have alfo property there, fome de- 
pofited with a Zintmetf fome with an alien, and fome with a Mujful~ 
man, and the Mujfulmam afterwards obtain the fuperiority in that 
country, — in this cafe his infant children arc accounted Mujfulmans, in 
dependaiKe of their ftither, becaufe here ^ey were under his autho- 
rity at the time of his embracing the faith, as he was then in his own 
countiy along with his children. Such of his property, alfo, as is in 
depolitwith a Mujfulman or a Zhnnue appertains to him, as being vir- 
tally in his pofleftion, (ince the feizin of his truftee amounts to the 
as his own feizin.— Any thing beyond thefe, however, is public property; 
•—his wivfss and adult children, according to what was before ftated, 
that they are tdiem and adults rand fuch of his property, alfo, as is in 
depofit with an alien, becaufe that is not in a ftate of protection, fince 
the feizin of an alien is no prbte^on : contrary to the feizin of a Zim- 
mde or a Mujfulman, as their feizin is a protection, whence it is that 
fuch property, as he may have in their hands does not become the pro- 
perty of the public. 

If an alien embrdie the faith in his owii country, and a Mujful- 
man (lay him, either wijully or accidentally, and his heirs dib em- 
brace the faith there, nothing ia due from the flayer, except expia- 
tion where the aCl ij'as accidental. According to Shejei, he is liable 
to the fine of blood whcre^ihe a£l was accidents^, and to retaliation 
where it was wilful ; becaufe he has fpilled the blood of one whofe 

S Kl#w1 
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blood was prote<S:ed, lince IJldm is a proteAioiif as men by ob> 
tain a claim to reverence. The realbn of this is that the Iftnut Mowfina 
or Jin~crtatmg protedion, (that is, the prote^ion in confequence of 
which the flayer of the prote£ted is an offender^) is the original prin- 
ciple, iince through that principle determent is obtained for who- 
ever is aware that the murder of the protected is a crime will refrain 
from committing fuch murder; thus it is proved that the Jin-creating 
protection is the vriginal protection ; and this protedion is eflabtiflied 
with rei^Ct to the MuJJiUman in queflion univerlally, flnce no per- 
Ibn prefumes to allege that the flayer of this mao is ru/t an ofKsuder. 
The J/mut-makkowimt on the other hand, or protekfion which hears a 
price t (that is the protection in confequenceof which the flayer of the 
proteded becomes liable to the Depit t or fine of blood,) is net the original 
principle, but is rather the perfedion of thejiu-creating protection, fince 
by its means determent is more perfectly Obtained, from its inducing 
both fas and hfs gf property. Now fuch being the cafe, it is evident 
that the eppreciahk protection is one defeription of fas-creat- 
ing protection, and it ^lows that the apprecu^le protection al(b is at- 
tached to IJldm in the feme manner as the original orfat-creating pro- 
tection is attached to k. Fine and expia|ioa are therefore due for 
killing an alien who has embraced the feith in'a foreign country with- 
out retiring into the Mufat/man territory.— The argument of our 
doctors is that Ooi» has laid in the Koran * ** rr the slain bboe. 

** A PBOPLE AT ENMITY WITH YOU, AND BE A TRDB BELIEVER, 
** IT IS INCUMBENT UPON HIS SLATER TO EMANCIPATE A TRUE 
** BELIEVER With refpeCt to the arguments olShqfei, we reply that 

<his aflertion, that ** the^-rPraT/s^g protection is attached to is 

not admitted ; for, the fa-creating protection is attached, not to IJldm^ 
but to the perjon ; becaufe man is created with^an intent that ho fltould 


* That is, t» pracure the eraAicipation ofa Muffidoumjlaw: and no fine flull be paid, 
becaufe in Otis cafe die reladona of the murderer, bcins md eA'raf, have no right to 

inherit after him. 
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bear the burthens impof^ by the law, which men would be unaMe 
to do unlefs the moleftation or fla)dng of them were prc^iibited, ^nce 
if the (laying of a perfon were not illeg4» he would be incapable of 
performing the duties required of -him. The perfon therefore is the 
original fubjefi: of prote£tion, and property follows as the dependant 
thereof, (ince property is, in its original (late, neutral^ and created 
for the ufe of mankind, and is protected only on account of the right 
of the proprietor, to the end that each may be enabled to enjoy that 
which is bis owii : but %hc appreciable pxdieQaxxL zppMcs to property ^ 
bdeaufe its being appreciable evinces that the atonement for damage 
■muft be made kt an article of the &oae n^ure with that which is the 
fubje^ of prote^on; and this is poiBble with refpedl to property^ 
but not with re(^£i to ^o pcrfon^ bc^auii^ the condition of it is that 
therc. be a (imilaFity between the thing ^amaged and the thing in 
which the atonement is made, and this (im9arity may exift between 
property and hut net betw^ P^fipotrty and a man’s perfon^ 

£nce fome property rcfemhies othet priopcFty,,, whereas property cam* 
not reiemble a. .maa*a./kri^^r::h) therefore, 

property original^ OM^ perjoft thereof; and 

•when.thekppi^h^ prt^dion is. eftablifhed in property by means 
of the proteftion of tl^ it 

follows that.Jthe protedion , extends alfo to ..the perfon by means of the 
fecurity coitntry: hut this, does not exUl with refpe|£t to an alien 
.who embraces the ^th in a j^ei^ countiy, without retiring into 
the Muffulman territory ; wiwrcforc the .prke of his hlood (namely, 
the Dptitf ox fine fjfbloofyfo not due,. 

Oajnc'xiOi^r’^A p^o^ed ahqi, who embraces the faith and 
afterwards apofUitisi^ ,Cnjoys,/^^cr/^ ^rqm feiidence in the 

iVfi^/>nM .territory ; wherefore it would fd^w^at the line of blood 
would be due for (laying fuch a one ; becaufe appreciable proteftion 
is occalioued by relidence in the and that exifts 

with refped to perfons this (M^rit^ion ; but we Eiid.that the fine 
of blood is not due*for (laying a perlbn of this de(criptidn 

* llecaufc, as being an apojtatit he bss forfeited Ae protedUdn of the law. 

Reply. 



CaAf. VI. INSTITUTES. 

Reply.— A protc£led alien, in the Muffulman territoiy, is vir- 
tually an inhabitant of a foreign country, fince he intends to return 
thither : and fo likewife an apoftate^ becaufe he alfo is dcdrous of go- 
ing into a foreign country, for fear of his life; fuch a perfon, there- 
fore, does not txCyyy fccurity of country from refidence intheM/^/m/i 
territory. 


If a perfon flay, inadvertently, a Muffulman who has no relations, 
or an alien who, having come under a proteftion into the Muffulman 
territory, ha^ there einbraced the faith, the fine of Uood falls upon 
the tribe ofthe flayer ; and the flayer owes expiation for the homicide, 
becaufe,' as he has (lain a perfon of proteAed blood, the rule holds the 
fame as with refpeft to all other proteAed perfons. It is alfo to be ob- 
ferved that the Imdm . takes the fine, as the perfon flain has no- heirs. 
If, on the other hand, a perfon nmffully (lay fuch Muffulman or alien, 
in this cafo it is at the option of the Imdm either to put the murderer 
todeath, or to exaft the fine of blood, becaufo here the flain is of pro- 
teAed blood, and the killing vo^ilfuli and the rdations of the mur- 
4ered perfon are found dther in the Whofo body of Muffulmans^ or in 
the Sultan, as the prophet has . find ** ibe relation 

** tbofe who are without reliti^s*'~-^W\iO!L is here advanced, tliat 
** it is at the option of the Imdm to exaft the fine of blood,*' means 
that if the Im&m choofe, he may at;cept^of the fine in ibe manner tf u 
comp^tioni becaufe the law, in a cafeof wiffnl murder^ awards only 
retaliation : thus the Im4m is at liberty to'aecept of a fine, as that, in the 
cafe here treated of, is more advaiftagoous than retaliation. The Imdm, 
is therefore authorifod to accept'Of a compofition in property: but he 
is not at liberty to pardon ; becaufe, in the cafe in queflion, fine or re- 
taliaticm is the right of the collective body:,of Muffulmansi and the 
Imam*s authority is eflablifo^ for the purpofe of guarding the foterefls 
of the public; and the remifflon of their right without fome return is 
a^defertion of their interefl. 
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CHAP. VII. 


Of Tithe and Tribute, 


SciinitiM of T*bb term 4fh^ [tithe,] in its primitive feiie, Sgnifies ttn, Khirt^ 
^rjlnd [tribute] fignihes the product of ^ds,. and the hire of flaves; in the 
Lmguage of the law it denotes any eftablifted impoil exacted as a tax 
upon land, or upon the periona of Zunnwer, which hdl is termed J/x- 
jaf, or a^it^wtax. 


fitwSwrf Th» kij^h fjf the territory of jUiraiia Proper is from the banka 
the countne* of the river to the ^theft .part of I^mw, which is termed 

hoora: and the breadth thereof from Beree»t and Rihna^ and Ram/- 
AUip to the borders of Syria r and the hkadth of the territory of PJi- 
Arabia is &<m’the Uaaih to- the back oS.HShuiM’, and the length 
thereof and Aka$ to the exteetnity thereof, which is the 

fotX. of Kttebi^k upon the (ea fide. Of this region, the,.lands of Ara- 
bia Proper zxp Ajkoeree, or ibbjeft to ri£6e,>r4nd tho& of Arabia- 
Irdh are JCNrjtJee, or futged ta tribute. The realbos ibr the femur 
of thefe two artangemeats are twofold. riUT, the funphet and. the 
commanders of the faithful* did not take hibute upon the lands 
Arebia : secondly, tribute is a iSiHtitute for that part of the pbm- 
der which goes to dM ftate, and Is rimeefora not impofied upon the 
lands of the people of Arabia^ in the forae naoner. as. capi!tatioa*tax i$ 
not impofed upon their perfoust for thisreafon^ that one condition of 
impoling tribute up<m land is tluit the people to whom the land be- 


• Jrah. Kh^a.RaJi»£nt, T\» ttobtAr Khellfi s H psrtieiilailj afflki to 
prophet’s imaudiatt fucetj/trs. 
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longs, be eftablifhed there as infidels^ fuch as the people Irak (for 
inilance) who were permitted to continue in infid4ity, whereas we 
are enjoined to make war upon the infidels of Arabia till they em- 
brace the &ith. The reafon for the arrangement is that Omar, 
when he fubdued /rifi, irapbfed tribute upon the lauds in the prefence 
of all the compaiuons : Amroo Ibn Aast moreover, when he con- 
quered Egypt, impofed tribute upon the inhabitants ; and the whole of 
the companions, in the fame manner, agreed to impofe tribute upon 
the people of Sjtria. It is to be obferved, however, that the lands of 
the territory of i'Ji are the property of the inhabitants, who may 
lawfully Jeff or otherwife difpofe of them ; becaufe the /mfm, when- 
ever he fubdues a tcrritoiy by force of arms, is entitled to re-eflablifh 
the inhabitants in their pofleflions, and to impofe tribute upon their 
lands, and capitation-tax upon their perfons', and fuch being the cafe, 
the land continues the property of the inhabitants, as was before Aated, 
in treating of plunder. 

Lands, the proprietors of which become Mujfulnums^ or which 
the Imdm divide* among the troops, are Ajbooree, or fubjed to tithe', 
becaufe there iff a neceffity that ibmethin'g^lhould be impofed and de- 
duced from the fubfiflence of Muffulmans, and a tenth is the propor- 
tion moft fuitable to them, as that admits the conflruflion of an 
oblation and aft of piety ; and alfb, becaufe this is the mod; equitable 
method, fince in this way the amount of what is levied depends upon 
(he aftual produft of the lands.-— Lands, on the other hand, which the 
Imdm fubdues by force of arms, and then reftores to the people of the 
conquered territory, are Kberdfee, or fubjeft to tribute ; becaufe there is a 
necefnty that fbinething be impofed and dedufted from the fubfiftencaof 
infidels: and tribute is the mofi fuitable to their fituation, as that bears 
the conftruftion of a punishment, fince it is a fort of hardfhip, the 
tax upon tribute land being due from the proprietor although he 
fhould not have cultivated it. It is to be remarked, however, that 
Mecca is excepted from this rule, as the prophet conquered that 

territory 
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territory by force of arms, and then reftored it to the inhabitants, 
without impofingf tribute. It is written, in the Jama Sagheer that, 
all land fubdued by force of arras, if watered by canals cut by the 
Ajimecs, is fubjedl to tribute ^ whether the have divided it among 
the troops, or reftored it to the original inhabitants <ind, if there be 
m canals, but the land be watered by fprings, which* rife within it, - 
it is Ajhoorcey or fubjedt to titbcy in either cafe ; becaufe tithe is pccu-. 
liar to produ^ive land,~that is, land capable of cultivation, and which 
yields increafe ; and the increafe produced from it is occafioned by 
water. The ftandard, therefore, by which tribute is due is the land 
l>eing watered by tribute water; namely, rn>/rx;— and the ftandard by 
which tithe is due is the land being waters by tithe-wztetf namely, 
Jprittgs. 

m 

If a perfbn cultivate lands, the impolition of tithe or tribute 
upon it (according to Aboo Teefi^y') is determined by the neighbour- 
ing foils: in other words, if the neighbouring lands be fubjed; to 
tithey a tit be h to be impofed upon it, or tribute if they be fubjed to 
tribute \ becaufe the rule refp^ing uiy thing is determined by what 
is neareft to it; as in the cafe of a houfey (for inftance,) the rule 
with refpe€t to which extends to its court-yard*, inlbmuch that the 
owner of the houfe is entitled to. make ufe of the court-yard, althou^ 
it be not his immediate property. 

Objection. — ^According to the tenets of Aboo Toofefy it would 
follow that the lands of Baffra fhould be fubjed to tribute y whereas 
they are not ib, but are fubjedt to ' 

Refly.— -A nalogy would fuggeft this; but the compraiohs im- 
pofed tithe upon it; wherefore the rule is in that inftance let alide, 
becaufe of the determination of the conipiimonS. 

* Arab. Fiimai meaning any open (jjwee immediately idwut and contiguoui to the 
andls oFa dwelling: but to reader it ofin^^nfe, it AkmgifarfyOr bdbagto 

the dwelling UfeE 
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Mohammed alleges that if a peribn cultivate walle lands by means 
of water drawn h'om wells dug in them, or by means of fprings 
which rile in them, or with the waters of the Euphrates or the *ttgrisy 
or with the water of any large river or bkc which has no exclulive 
proprietor, fuch lands are fubje£t to tithe i and in the fame manner, 
lands cultivated by means of rain-water but if he cultivate thofe 
<^]ands with the%aterof canals cut by the kings ofPei^a, (fuch as the 
Kijrett and the Yezdejiri^ they are fubjeft to tribute i according to 
what has been already obierved, that with him the water is regarded, 
as water is the occafion of increafe;— >and allb, becaufe the impofing 
of tribute upon a Mujuitnan without his previous conlent is im<- 
practicable : — in the impofition,. therefore, the water is to be regarded, 
becaufe the tilling of the land with tribute water evinces that the 
proprietor lubmits to pay tribute.. 


Tnu tribute- eftabliihed andimpol^ by Oi»ar upon the lands of 
Irc^ was adjufted as follows. Upon every Joreeb* * § of hnA through 
which water runs, (that is to lay, which is capable of cultivation) 
one daaf and one dirtnX.v and upon every ^eeh of /^«rp-land, live 
ebrm §? and upon every Jioreeb of gardens orchards ten (firm f|, 
provided they contain vines and date trees. (A Joreeb of land figni> 
lies fixty Zirrda**^ of the PerfianZhrra, which is feven Kabzas f f .) 
This rule for- tribute upon araUe and pafture lands, gardens, and or- 
chards, is taken from Qwar, who fixed it at the rates abovc^ 
mentioned,, none contradicting him; wherefive it is confidcred as 


* (According to the XrMrmr,} mueblmd epvnttfnAat aktui fiven hundred and 
Juty-aghtpnmuUwtitbttfetrn: inexttnt isaftemrardtpanicularlydefcribcd} from which 
it would appear that this calculation muft be erroneous. 

f • About twenty-one pounds fterling j alfo a weight of about feren-pounds. 

I A fmall fllrer coin from two-pence to eight-pence fterling, but now of- uncertain 
value. 

§ From ten-pence to two ibillingt and fixpence fterling. y From one fliiUing and 

e^bt-pence to five (hiiliogt fterling. •• A fi|uare ynrd or cubit, -ft Kabzai a 
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Agreed to by all the companions. Upon all land of any other deferipr 
fion, (tljcJj as pleafure-grounds, faffron-fit^Ast and lb felth,) is im- 
pofed a tribute according to ability; lincey although Omar has not laid 
down any particular rdle with refped to themy yet as he has made 
ability the ftandard of tribute arable land, &c. fo, in the lame 
maimery ability is to be regarded in lands of any other defcription.->-~ 
The learned in the law allege that the utmoA extent of tribute is one 
half of the aStual produ&y nor is it allowable to exa£t more; but the 
taking of a half is no more than firi^ jufiice., and is not tyrannicaly 
becaulby as it is lawful to take the whole of the ferfons and property of 
infidels, and to diAribute them among the MuJJulmansy it follows that 
taking hdf their incomes is lawful a fwtiori.—-'By the term gardens 
[BooJlan\ is here underAood grounds furrounded by a fence^ and 
planted with fruit-trees, either date-treeo at others. The compiler 
nf the Heddya remarks that in our country * tribute is levied upon all 
lands in cajh: but this is immaterial, becaule the amount of the tri- 
bute is due, according to ability, either in etfhi or in the actual pro- 
duA of the land. If the land be incapable of yielding the eAabliAied 
tribute, the /mdM muA make an abatement; and it is lawful lb to do, 
.Tribute may where the pToduA fills Aioct. According to Mohammed it is allb 
^ly^w, lawful to exaA beyond the eAabliAied tribute, where the produA hap- 
be^ pens to exceed, judging of, a cafe of increafi from a cafe of deficiency x 
Aecfta- but, according to Abw tofefj it is not lawful to take more than the 
lifted rate, x.rilaxiX.01 and this is i^roved; becaufe Omar never exaAed 

any thing beyond what was efiaUifiied, upon being informed of any 
increafe of produce: if, however, any thing be voluntarily given in 
addition to what is eAablifhed, it may be accepted. 


Failure of the Ip tillage be rendered impraAicable in tribute lands, from floods 

rmiffioa'^* or draughts,— or if, aAer fowing, the crop Aiould fail from atiy other 
tribute. unavoidable caufe, fuch as locufis, or Uights^ or violent heatSf in 


* Meaning the nordiera 


.any 
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any of tbel« cafes tribute is not due from it; — becaufe the landholder 
is unable at all to cultivate the foil, either in a cafe of inundation^ or 
of zfcarcity of water ; and in a cafe of feilurc of the crop from other 
accidents (of locufis^ blights^ and fo forth,) he is debarred from the 
advantage of tillage for a fat-t f the year ; in both cafes, therefore, 
there is no increafe (in the degree which conftitutes ability) for the 
whole year ; and it is conditional to the exadlion of the tribute that 
this ability be found for the whole year, in the fame inauucr as ia- 
creafe to the like degree for the whok year is conditional to the pay- 
ment of Zakdt. 

If a landholder, where no obftrudllon to cultivation exifts, keep 
tribute lands untilled, and thus reap nothing from them, tribute 
is neverthclefs due upon them. The two Elders allege that if the 
landholder, being enabled to fow grain of the frji quality, fow grain 
of a fecond quality, he is accountable for the higbefl degree of tribute : 
for inftance, if his ground be capable of producingy^wt, and he 
Ihould therein fow lentils^ in this cafe tribute as fox faffron ground is 
due from himr—dccrces, however, muft iwt be palTed to this efteft*, 
left tyrants might be encouraged to oppreis the landholder. 

If any perfon fubjeft, to tribute become a Mujfulman^ tribute con- 
tmues to ^ impofed upon, him after his converlion to the faith, in 
the fame manner as before; becaufe tribute bears not only the fenfe 
of a fena! imfojl Iwied upon inf dels ^ but alfo, of a provifion for the 
eixpences <f the fate', and in this fenfe the continuance of it uixwi a 
Muffulman is practicable. 

It is lawful for a Mujuhnan to purchafe tribute-lands of a Zim- 
mee; after vvhich tribute is to be taken from him (the Mufulman,) 
as it is faid, in the Nahl-Saheeh, that the companions purchalcd 

* That is, tmpulfiiH muft not be ufed to exaft the tribute at this rate. 

VoL. II. E c tribute- 
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tribute-lan^, and'patd the tribute upon it v which demohftiates that it 
is lawful fur a Mujfulman lb to do,, and not any abomination. 

Tithe is not due from the product of tribute-huds. Sht^ei af- 
firms that tiiht and tribute are both due from it, as they are two 
feparatc claims, due from two ^ftindl fubjefls, and for two cHfFerent 
reafous. The fubjeHs arc different, as tribute is a debt upon the pro- 
prietor’s perfbn, and from the actual product of the lands : 

and the reafonstov th^rb^g due are different, as the reafon for tri- 
bute being due is, land beii|g produdtive to the amount of (dility, and 
the reafon for tithe hang due is, land being produftive in fall. In the 
fame manner, the d^edls of difburfement of each are alfb different, 
as tribute is expended upon the troops^ and tithe upon the poo)\ 
The exaftion of the o«e, therefore, does not forbid the exadion of 
the other. — The arguments of dur dodtors upon this point are three- 
fold. — FIRST, the prophet has faid “ tt-the and tribute are 
“ not to. be united in the land <f Mujfulmans:'* secondly, no inffance 
has ever occurred of any magiftrate attempting to unite tithe with 
tribute: — thirdly, tribute is due upon fucK lands as have been 
conquered by force, of arms, and tithe ^ upon lands the proprietors of 
which have voluntarily embraced the faith, -^nd thefe two deferip- 
tions cannot both apply to one foil ; but tht reafon (ox tithe and tribute 
is o»e, namely, a.produliive foil', — whence it is that tithe and tribute 
have a reference to land, and it is commonly laid, “ the tithe of 
“ land," and “ the tribute f land," which Ihcws that the reafon 
fpr both is a produHive foil,-^m, tithe, produce aSually, and in trUmte^ 
produce to the degree of ability. — A fimilar difference of opinion 
obtained .concerning the uniting of Zak^ with tithe or tribute: that 
is, if a perfon purchafe tithe-hnA or tribute-heoA, in the way of mer- 
chandife, our dodlors hold that nothing but tithe or tribute is due,, 
and that Zakdf is not due; whereas Shefei maintains that together 
with tithe or tr’Aute Zakdt h zlKo Ane, on account of the/r<^;-— 
and t^e ffunc is the opinion of Mtbmmed. . 

It 
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If tributeAznA Ihould yield two crops in one year, from a double 
cultivation, yet tribute is not to be levied a ficend time on account of 
the fecond crop, as Otnar did not levy a fecond tribute, for a fecond 
crop. It is otherwife with tithe^ as that is repeatedly levied on repeated 
produce, in ///i&e>land, becaufe if tithe were not repeatedly levied on 
account of a repeated crop, the collection of it would be uncertain. 


CHAP. v^n. 

Of yizyatt or Capitation'^ax. 

JiZYAT, or capitation^taXf is of two kinds. The firft Ipccies is that 
which is eltablilhed voluntarily, and by compolition, — the rate of 
which is fuch as may be agreed upon by both parties,— bccaufc the 
prophet entered into a compolition with the tribe of Binney Bijrdny 
for twelve hundred pieces of cloth, and not more,— and allb, becaufe 
the fixing of tribute in this mode is a mutual aCt of both parties, and 
therefore it is not lawful to fwerve from what has been fo mutually 
agreed upotu The fecond fpecics is that which the Imam himfclf im- 
|)ofes, where he conquers infidels, and then confirms them in their 
pofleflions, the common rate of which is fixed by his impofing Upon 
every avowedly rich perfon a tax of forty-eight tHrms per annunty or 
^our dirms per month ;— and upon every perfon in midMng circum- 
ftances, twenty-four ^rm per annumy or two dirms per month; — and 
upon the labouring poor twelve dirms per annum y or one dirm per 
This is according to our doctors. Shtfe'i maintains that he fhould exact 
from each fane and adult perfon, one deenary or fbmething to that 
amount;— and the poor, and wealthy are on an equal footing in thi.s 
point; bccaufe the prophet faid to MdavSy “ I'ake from every mate and 
“ female adult one deenar , or cloth to that value — ^from which it 

E e 2 aj)pcar-: 


211 

ATecondcrop 
occafions a 
fecond piy* 
ment ot tithe, 
but not of 
thiuu* 


Capitation - 
tax i$ of two 
Icindi. 
fary, (which 
is etlabliAicd 
by compofi • 
tion,) 


and itnpnjed. 


Kates of iro- 
pofei capita 
tion-tax. , 



^912 


I N S T I T U S. 


Book IX 


tIppeKrs that there is no manner of difference between the rich ahd the 
/oor, as the prophet ipoke generally^ without making any diftinftion : 
moreover, capitation-tax is due only in lieu of d^druftion (whence 
it is that it is not due from perfons the defirudion of whom on ac- 
count of infidelity is iUe^, namely voomen and children,') atid in 
this fenfe it applies equally to the rich and the poo*'.— 'The arguments 
of our doctors upon this head are twofold. — first, their dodlrine is 
adopted frOm Omar, Othman, and Ali, with whom all the compa- 
nions agreed upon this point : secondly, capitation-tax ferves as an 
aid to the troops, and therefore differs in its rate, according to the 
difference of men*s circuicnflances, in the fame manner as tribute 
upon land. The ground of this is 'that capitation-tax is due in lieu of 
affiftance, with perfon and property -j- ; but as property is different with 
refpedl to being more or lejs, fb in the fame manner that is different, 
which is a fubflitute for it.-— With refpeft to the tradition adduced 
by Shafe’i, we are only to underAand from it that the taking of deenars, 
and fo forth, from the tribe to whom he alluded was in the way 
of a compofittw, in which there is no difference between the poor 
and the rich, as is further proved by the term female adults, in the 
laying referred to, lince capitation-tax is not incumbent upon women. 
It is to be obferved that in the exa&ion of capitation-tax from the 
labouring poor, it is a condition that the perlbn upon whom it is levied 

be in a ftate of health for the greater part of the year. 

#■ 

Jiisiinpofed Capitation-tax is to be impoled upon KjtSees, becaule 
this is mentioned in the and it is in the &me manner to 

impoled upon Majoofees, as the proph^ impoled capitation-tax upon 
Mtyoojees. — Capitation-tax is allb to be impoled upon the idolaters of 
Ajm, \Perfa.'] This is contrary to the opinion of Sbefei, for he 

* That is to fay, is impoied as a return from the mercy and forbearance fliewn by the 
Muffulmant^ and as a fubfritute for diatdj^Mjp/aa which t$ d(ie upon infidels. 

f Namely, that aiSftance which every fubjedi of the Muffuhnan government is by 
frie liw tnjoinod to afford towards carrying on the injoin#d war with infidels. 

5 


argues 
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argues that dcftruftion is iiicuircd ly all infidels ; but the legality of 
abftaining from it, in condderation of a capitation*tax, with refpeft 
to Kltdhes, is known from the word of the KLoran, and with refpeft 
to MajoofeeSy from the traditions; any others, therefore, than<hofc, 
(namely, idolaters,') remain fubje£t to the oilginal penalty, which is </<•- 
JlruSlion. The argument of our dodtors is that as it is lawful to make 
flaves of the idolaters of ^jim, it follows that it is alfo lawful to impoic 
capitation-tax upon them ; bccaufe, in the fame manner as, by reducing 
them to flavery, they are deprived of power over tlieir own perfons, 
lb alfo, they arc deprived of power over their own perfons by the im- 
pofttion of capitation-tax, fince they mult in this cafe work, and pay 
the Muffitlmans the produce of their labour, and their fubilllence is 
furnilhed from their labour. 


If a Mttfttltmtt army fubduc an inddel territory before any capi- The inhabi- 
tation-tax be eftablilhed, the inhabitants, together with their wives 
and children, arc all plunder, and the property of the Hate, as it is 
lawful to reduce to flavery all infidels, whether they be Kitdbees, Ma- of ih« lUw. 
Joofees, or idolaters. 

Cafit AT ION-TAX i» not impofed upon the idolaters of Arabia, n® coinpofi- 

• * . . non to be ac- 

becauie their infidelity is particularly atroaous, fmee the prophet was cepted from 
fent among them, and manifellcd himfelf in the midfl; of them, and 
the Koran was delivered down in their language; wherefore their 
depravity is moft* evident. Ih the fanae manner, capitation-tax is not I™*""/'/' 
impofed upon apollates, as their infidelity is alfo of an atrocious na- 
tftt, bccaufe they have apoftatifed and become infidels after having 
been led into the way of the felth, and made acquainted with its ex- 
cellence. — From neither of thefe, therefore, is any thing to be 
accepted, but they muft embrace the faith, or be put to death. Sha- 
fei holds that it is lawful to make flaves*of the idolaters of Arabia:— 
the reply to him is contained in the arguments of our doAors as before 
recited. 


If 
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mi upon be- j p jj Muffiilman arm v conqucr the idolaters of Arabia, -or apoftatcs*. 

iDg conquered m ^ ^ \ ^ r » 

tiiL7 become their wives and children are plunder, that is, becony the property of 
> l^ecaufe Sideek made Haves of the women and children of 
the ^imey-Haneefa tribe, when they apoftatifed, and divided thofe 
Haves among the troops, and flew fuch of the men as did not return 
to the faith, for the rcaibns before aifigned. 

Capitation- Capit AT ioN-TAX is not due from wometi or children', becaufe it 

tax not due . - , , . - .y*.. r i /\ • i- 

from n^omn, .IS duc Cither m rctum for a rcmifiion of detrruclion, or iii lieu of 

chiUm, afiiftance in the wars of the faith, and women and children are not 
liable to be flain,— nor^do they engage in war, as they are incapable 
ithcreof. In the fame manner, capitation-tax is not due from the 
maimed, blind, X\\c paralytic, or the aged, bccaulc thefc are inca- 
pable of engaging in war. It is recorded from Aboo Toofaf that 
capitation-tax is impofed upotr the aged, where they are poflefled of 
property, becaufe an aged perfon, of Ibund underflanding, is liable to 
be.flab. 

wfauftrsi Capitation-tax is not due from fuch poor as do no workf. — 
Shafe'i maintains that capitation-tax is due from them, becaufe of the 
tradition of Madz, -(Ibfore rccited^j wluch is generally exprefled. 
The arguments of our doctors are twofoldJ—FiRST, Othman rrfrained 
frpm impofing capitation-.tax upon the poor of this defeription,— and 
this, in the prefence of other companions secondly, as tribute 
on land is not impofed upon ground incapable of bearing it, fo in Hke 
manner capitation-tax is not impfed upon one who is unable to pay 
it ; and ivith refpeft to the tradition of Mdaz, although it be generedfy 
exprefled, yet it relates to the Idjauring poor only. 

’ i 

The term apffintt applies only to indiviinah^ but aUb to whole tribes^ who, after 
embracing the faithi renounced and returned to their former way of worihip. 

t Namely, Fakeers^ or others who'fu|fift \[J he^h^* 


Capitation- 
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Capitation-tax is not impofed upon Jlauesy Moia/iis, Mo- noruitim- 
deAbirs^ or Am-IVtdidsy becaule capitation-tax is a fubfiitute for dc- 
ftru^ion, with refpe£b to tbem, and, with refpe£l to vx, it is a fubiH- 
tute for aid [in the wars of the faith ;] now in conformity with the 
_^rji of thefo, it would follow that capitation-tax is due from them, 
and, in conformity with the Jecondt that it is stot due ; a doubt there- 
fore ariies with refpe^l: to its. being due ; and as this is the cafe, it is 
determined not to be incumbent upon them : neither is it incumbent 
upon their owner to pay capitation-tax for them, becaufe he himfelf 
by their means pays an increafed capitation-tax, as he through them, 
becomes ric&f or obtains a mediocrity of circumftaiices ; and in either 
cafe he pays capitation-tax in a degree fuperior to the labouring poor. 


Capitation-tax is not impofed upon (that is, Chrillian 

or Pagan mnis and hermits, who do not mix with the reft of man- 
kind:) — the fame is mentioned by Kaddoree. Mohammed, in the 
Jasna-Sagheer, reports from Haneefa that capitation-tax may be im- 
pofed upon thofe, where they arc capable of labour, (and fuch is the 
opinion of Aboo Toofaf‘^ hcci\i(c where, being capable of labour, they 
refrain from it, they wafte their ability; capitation-tax, therefore, is 
due from them, in the fame manner as tribute from the landholder, 
where he (being able) fuffers his land to remain untilled. — ^Thc rca- 
fbn for what is related by Kaddoree is that a monk is not to be dc- 
ftroyed where he does not mix with mankind; and capitation-tax, 
with refpeft to them, would be for the purpofc of warding off dc- 
ftru£tion. 


nor upon 
meukt or htra 
mitt. 


If a perfon become a MuJjubnany who is indebted for any arrear Arrcar of ca- 
of capitation-tax, fuch arrear is remitted: .and in the fame manner, 
the arrear of capitation-tax due from a Zimmee is remitted upon his .“P®" 

• /« 7 " ■ /• 1 •• «/ /• L . 1 L t • • <lfce«le. 

dying m a ftate of mndehty. Sbafe'i holds that the tax is not remitted or convirfion 
in either cafe; becaufe it was due either in return for protedlion to ‘“‘•“f"'*'- 
the perfon, or in return for permiftion to refide in the Muffulman 

territory, 
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territory ; and the Zimttet or convert has c^tinned tuadw prote£Ii6n, 
andrefided in the territory; the return from him, there- 

fore, is not to be remitted in confequence of the fupervenient circum- 
Hancc of deaith, or converfipn to the faith ; in the fame manner, a^ 
in a cafe of hire^ or of compolition for blood in other words, if ca- 
pitation-tax be a return for refidence^ it comes under the conftru£tion 
h 'tre^ and is not remitted in confequence of deaths or converfion to the 
faith, in the fame manner as if AZimmee were to hire a houfe and reflde 
therein for the jieriod agreed upon, and then die, or embrace the 
• faith, in'which cafe the rent of the houfe does not ceafe; and fo like- 
wife with refpetSl to capitation-tax : — or, if capitation-tax be a return 
for proleiiion to the perfont it comes under the confirudtion of a com- 
]>of]tion for blood, and is not remitted in confequence of death or con- 
verfioir to the faith, in the fame manner as if a Zimmee were wilfully 
to kill a perfon, and afterwards enter into a compolition for the mur- 
der with the friends of the deceafed, for a certain confideration, and 
then become a Mftffulmany or die, in which cafe the confideration is 
not remitted from him and fo likewife capitation-tax," (which is 
the confideration for protection to his perfon,) is not remitted. The 
arguments of our doCtors upon this point are threefold. — first, the 
prqphet has declared that “ capitaiion~tax ft not incmibent upon Muf- 
fulnums C' — SECONDLY, capitation-tax is a fpecies of punijhment^ 
anflifled upon infidels on account of their infidelity, whence it is 
termed yhyat^ which, is derived from y/sy<r, meaning retrihution\ 
now the temporal punifhment of infidelity is remitted in confequence 
qf converfion to the faith; and after death it cannot be inflicted, be- 
caufe temporal punifhments are inflituted fblely for the purpole of 
removing evil, which is removed by either death or — thirdly, 

capitation-tax is a fiibfhtute for aid to, the Mf^uhnanfi and as the 
infidel in quefiion, upon embracing the faith, becqmcs enabled to aid' 
them in his own perfon, capitation-tax.confequently drops upon his 
ipdm. — ^VVith refpeCl to the argument adduced by Shqfe'it we reply 
that capitation-tax* is neither a confider^iqn for proteSiion to the perfon^ 

nor 
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nor for becavie proteOkui to the periba it eArisItfliM in 

virtue of humanity, and « Z imme t refides, in the MiffiiAium territory, 
within his own dwdling^; wherefore the cafe does'not admit dut a 
'cdnfidetadon, for ptuteftion to his perfon, or for refidence, ihould be 
exaded from him. 

Iv a Zhmuee owe capitation-tax for two years, it is compounded, In « cafe of 
that is, the tax fiv o$u year only is exadtedt of him:-o-and it is re- 
corded, in the that if capitation-tax be not exaAed of a 

Zimmee until foch time as the year has elapM« 'end another year 
arrived, the tax for the paft year cannot be levied. Hais u the doc- 
trine of Hanerfa. The two diiciples maintain that the tax for the 
pafr year may be levied. U, however, a Zknme were to die near 
the clole of the year, in this cafe the tax Ibr that year cannot be 
elm^ted, according to all our doctors: and ib likewiie, if he die in the 
mddle of the year, (which inllance has been already treated of.) 

Some aflert that the above ^fference of ^Euniou obtains alib with re- 
fpedt to tribute upon land : whilft others maintun that there is no 
dilierence of opinion whatever r<^>e£ting it, but that it is not com- 
pounded, according to dU our dodors. — ^The argument of the two 
diicijdes (where they difrent) is that capitation-tax is a coi^tderotion, 

(as was befcne frud,) and if the confiderations be numerous, and the 
exaction prafHcaUe, they are all to be exadted ; and in the cafe in 
^uefrion the exafrion of capitation-tax for the two years is pradlicablc : 
contrary to whete the Zhmiiee becomes a Mtiffuhmm, for in this cafe, 
the exaifrion is tfn{tfadticaUe.<«^>'nie arguments of upon this 

pcmit are twofold. viast,'eapitanion-tax is a fort of fumfiment in- 
fli^ed upon infidels fi>r their obfrinacjr in infidelity, (as was before 
frated ;) whence it is that it cannot be accepted of the infidel if he 
fend it by the hands of a meifenger, but mull be exadled in a morti- 
fybg and humiliating manner, by the colledor fitting and recriving 
it fipoffi him in a ftwuBmg pofture: (accmding to one tradition, the 
coUeftor is to feiee him by the throat, and (hake him, frying, 
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ftrbycd, or*&H.#rawBfi3r^» tlw^iHie «^;54»b«tiy lo^>j*p«k 

caufe buil(&ig8 ouinot endure for ever, and as the J&ndm has left theft 

peopftto «he«ft(^e of a.iirc^ftai7 iyifti^ce 

that he has engaged not to pi«Yatft t^ fiofvi or<|ic$aiiiag 

their ch\u)dbes and lynagbgu^ : , if, r^^er> att^gtit 9 ,,f|i- 

rii<Sve thefe, and tp buUd th^ their.^amflr 

fituation, the Lndm muft i5h<» Uw • b an ^al 

JiruiHm: and the places 

fame light as their churches, /^ben^fprc, cop<|?:uftton ^e i^o 
is unUwluL ft isjptherwife wi* tcfyfK ^fucbj^^ ofprayjsr ^ w 
wit^ thdf. duv^Uiogs, which they i^,np|t;pipi^ibi^ 
ing, beca^ftieftare an afpujFfcnancetPtj^h^l^t^fi^, ishei^i^ 
is theruk with relge^|||pr«/ XoviU^s or 

becanlhas the tol^ ftftivabJM 

fo forth) *? 

hone tH^,u>H^ of as the^ 

to :pnn{eat,,^co^pa^^ 

piitgp -^7 

ftru6ing churches or fynagogues, not only in «Vaf4*out .alio m vtl- 
le^ts and bamkts ; becauft in the villages erf our country varies tokens 

of ^ap^ ;,sn»d w^^ Cf^at^thc |»p^i. 
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biti^ agamft building churches 

^ does not extend to villages and hmkis) refot^ the vil* 

j|[ges ofi&g^; beca^ the greater pint df ^ hiUbita^e of 
Ullages ate ZMerr* there bong £tw m^ulmsu among them* 
wheiel^ ^ ef do nelt dioK appear i : mdra«nref*< in the 



•mZSmrnm 

ia Milt of 


«c fpsagsgoei eh^ in rdurrOr vc^af* beeaflji& die |^het has find 
** if fr^J^ tether issthtfemn^k tf Arabia'* 

p'^ii \ ‘'a..:-'- ' • .'WTi, . i^.r ..-'A. .ffi. . • .■ '/■■'.■; 

^iseheves tte Jkilbk btxWeeti- fitfutmans, 

mi ZidfMirr in pbiMtiotli ttf iHejiiifajge . ' It' is thoefore hot 

aK6#ahlb^' Zeilfdi«rtb’H^%pm’ ^ or tb bfe Ahnour* oe to u(e 
the#tlait^giMfiie4ad'#ei^ orhtsfd-dteffesas 

'% muft be 

diiradM ^#ear'‘ Ae^\lS^^ ef'thdr cto^es i 

{jScoyKilhg is I brddttdli^caraar't^'br^ich tmaiees vi^-TmBi their 
hraifts oh &e '^8t'&|C^.muft,. 

be’diie£ted*'1f tM^/i^ (UiHhal* to' prb«ldi^4|^i^v% 

faddle leaflMa fof t^ m 

pdh^ diii|n w^r th^ 

'Wthat' iile^feheid ^^ wi^y 

andllAdifa^'^iimhab^^ to 


Vkdtidaw 
mh m et- 

iocittt Witl^ 
the wiviael 

Miffil/Haiu. 


is not ^ameee - It hiiHm ^ihe hifl| | nt a^ ftl ^ 

b^ upon thm^^#«4MMiftii%i« mmi. 

aadnof%>asite’^^ w , 

.* '■ " ' • ‘v ,. . . ..-V .■'■;■.*> . • ^.•. 1 

’ It is re^fite that the wivea'dfZaMwri bhk<^%uatefibm‘tKe 
wives of MsfisboffUt^ both in the pul^ mads* and aUb in the iatbsz 

The leinaed ^ealfo rw n a d ted jt h flTOBI; be not per- 

• ’ mittedt 
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nutted to tide it elij except jui cefes of tifibut ntct0i/i au4 if 

be tItiH* of albwed to i^e, he muft aligjfit whecev^ 

tie ifees shy ; and If there be a necel^iy fiM: li^ 

tO;ulea;fiiddle« it mti]^ be><'iu^ in the manner of thepapni^,ef*n 
tfs. Z^iiwMri,ofdteJi|^^;^ prohiluted fhxawesjr-: 

in^ rich garments. . 

■ ■ . ■. . : ^ '-y 

If a ZoRmer refufe to pay capitation-tax, or murder a 
or hlal^em the prophet, or commit whoredom with a 
his conttaA of ft^eftion h not didSdved; becauie the thing in TUtoe 
of which the deftnidtion of Zimmees is fnfpended is the ,^kiin«MM|p lo 
capitation-tax, not the actual pt^tnent thereof; and ihafiibmfffm lo it 
itiU continues. Sb(!fei |^th^ h dif- 

folved by a Zanmeis blafpheming the prophet; becauie if he were a 
believer, by fuch blaiphemy his faith woukl be broken*; and hetKre, 
in the faine manner, bis prote^ion. is thereby broken, fufee the con- 
is merely a fubftitute for The argument of 

ooirdodhi^ k that the blaiidieny in qu^k^ is merely an a^ of 
Rty proceeding 6ibm an i^el ; and a^ his infideH^X no obftruc- 
tion to the c<^trad of fd|q|mion at the ef making k, this fu^er- 
venientaA ^injSd<^doe||^ <»eeUt.. . 

A,no|Fi|KAcr of'i^biediiaa H:iiS(Aind>mify hjrMimmet ibkoni- 
ing todhe |e>Ddhny.)nrtheihfididrs:or^m ansitack upen the Miff- 
fiUmm* md^wrqCwMiili to^ift; becanfe 

the advantage propoled fiom it is the removal of the evih.of wer and 
iboi^di and this advantage ceafis to cxill upon their engaging in 
hcM^ties. 

AZiMUSt^ 
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A Zimmt^t 
eontnA of 
it' 

notdliblvi^ 
by hit tom- 
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crlmf» 
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when he be- 
comes liable 
to the fame 
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an apoilate. 


Chri{li.in> of 
the SToghiib 
tribe fubjcit 
to double Z«- 

ktti^ 


I N S’T I T U t E t. . ' Hoo^m 

A ZtMMEt, upon breaking hia (KKitraiSb of in 

the fame predicatnenC- with an Uitttl it, h^ is cqttil^nned td 

death upon abiCotu&>g to the territory of>«hkii^delsv ill l^e &me 
manner- as holds in. the rule with rdpeft- Ibo a^ftates. iThe rule 
dfo with re%ei£t to fnch property as he may earry off'idOiig urith hiOn 
into the feid territory, is the fame as with refpeft to the- pi^Operty-of 
an apoilute ; — that is, if the Mujfubnam afterwards conquer that terri- 
tory, the property afocefaid is forfeited- to -the llate, in the.£une manner 
qs the property of an apoftate :— butif ,lhe ZwoM^^be.in^de captive,, 
he is a jlavet contrary to thq cafe >of an apedbte, iiy)hQ» if he repent 
not, is put to death. , 


SEIMffOW. 

0?,Zai^ twice asmu^ levied.upen ;fhe. property, nf Chriftians 

of th^ Bimey tribe levied upep the. property of Af^A 

;/M»in,..becau.lb Omer made pe^e with them npon this condition, and 
this in the prefence of the other cempani^l^ none of wbom difputed 
It :~and in the fame mann^, twice as rhuch is taken from the wn- 
iHfH oi that tribe ^ from tbe j^ce 

-cflabiifhed the twqg of .double Zakdty 'v)^ '^4ft&t is iqcui^'i^t upon 
wbmen; douhieli^dr, ther^re, is cza<!^ed of the vtnmn cS ttfat 
tribe,^ — ^but liai of th!e c0dreny ^(^ufe ZSm ^ nert incumbent upon 
children. .Ei^r'&ysthat tfie wo/^ ofthat tri^ are alfo qzenipt^froni 
-this, (and^^uch is l^ewi^ the ppinibd'(^'S2^il^) becaufe the double 
Zakdt in qUeftion is a£tually cafitatutH'-ttat^ Omar declared to them 
'** This is jlfczyAT, aadnasne it tyAicA. rwr wjl ^e ^,.Ji2YAT, or^ Za- 
kAt (whence it is . 

..upon the fame obje(£^s 6f expenditure aicaj^ation>taxt:)i>Midti»therefore 
.evident that this is capitation-tax^ and w^en are not fubjedi to it. — 

The 
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The arjg^incnt of our doflors is that the thing in queAion has been 
made d}%ato>y by the terms of a peace, and wonwi are capable of 
£ibje^ to foch obij^^cioM :«»and wkh refpe£t to what is urged 
by that whatever isexaded of them is expended 

t* upon the fame objeds of expenditure as capiMton-huct*' it may be 
Xftphpd that this is not applied to the purpoles of the Mnjnimanst as 
the proper^' which is applied to the purpofes of the Mujfubnant is the 
property in . the public treafury, to whicti the purpofes of the 
matu is the objed of expenditure, and this obje^ of expenditure is 
not reftrided to capiiation-tnx alone, fb as to aflbrd an argument of 
the thing in queftion being capitathn^taxi—m fliort, the impofeiii 
quefeitm is not eapitathn’-taxt and hence the conditions of capitation- 
tax arc nor regarded in the exatStion of it. 

Capitation-tax is impofed upon the freedmen • of the Binney- RnieoTopi- 
*togblib tribe, and alfo tribute upon their lamls, althougli capitation- 
tax and tribute be not exacted from their mafters ; in the func manner 7*,ft/rSM<.and 
as thefe impolls arc levied upon the freedmen of the Koreijh tribe, 
although a Koreijb be not fubjeft to them- Zifftr fays that there i.s 
levied upon their property a twofold proportion of what is levied upon 
the property of Mujfulmanst in the lame manner as a twofold pro- 
portion is levied upon tb^- tribe of Binney-^t^bitb i — becaufe the 
prophefchas faid ** ^bt-frettamn ^ any^irUtt are- of that tribe i" whence 
it is that it is unlawful, to befeow alms upon the freedmen of the tribe 
of Hafrinh hi the fame manner as it is unlawfhl to befeowrit upon 
lAnt freemen of that tribe 'f.. Our doctors, on the other hand, argue 
th^ the exa^on. of a twofold proportioii from the Binney-Teg/btib- 
tribe, by riie terms of a peace, is an aA of favour with refped to them ; 
becaufe that is not takoi from them in the way riiat capkation-tax is 
taken from Zimmees^ wkh humiliation and degradation ; and a freed- 
man is iKk conneded wkh his mailer in any thing which is a fevour 

* Artik, meuanf^mimtifeUi t Vol. I. p. 58, 

4 to* 
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to the mafter, whence it is that capitation>tat’'is impofed upon the 
freedman of a Muffkbnmt who is a Ghriftian.-—It is othefwHe with 
refpeft to the prohilution of alnut becaufe pcohilNtkni is ^falilhed }ay 
doubts whence it is that the j&^man of a Hajhimee is coAneded with 
the He^himeei with refpe£k to the prohibition of alms. 

OB}B;cTi0K.<^It would hence foUow that alms are unlawM to 
the freedman of a rich peribn, in the lame manner as they art un- 
lawful to the rich perfon hitnfelf ; whereas the cafe is otherwile. 

Reply.— A lms are not unlawful to the freedman ridi‘ perlbn, 

becaufe the rich perlim himlelf may be one to whom aims are lawful, 
but prohibited hy wealth, which cauie of prohibition does not exift 
with refpedl to his freedman a on the contrary, is utterly 

incapable of receiving alms, as he is, by the dignity and fuperiority 
of his rank, precluded frcnn accepting of them; and hence his freed- 
man is connedled with him as ht as relpe^ the illegality of alms. 

Tribute, and all other exa^ons from the property of the 
and public Bf/tney-Tcghltb tribe, as will as the prefents fent by foreigners to the 
/ledm, together with capitation-tax, is expended upon the> purpofes 
d^ing all ^ fiich as confthiftkm' of fhrttefles upon the 

cHargm. Muffulman frontiers, building of bridgcsjf, and lb forth.— Out of 
thefe, aUb, a fulBcient allowance is to be^id to the Muffithum ma- 
ipllrates, public officers, and learned men.— Subliftehce is allb paid 
atyt of this property to the warriors, and their families ; becattfi the 
acquifitions in^ueffion ari the prr^rty of the puldic tterdiiry, as be- 
ing obtained by •die Muff^mems without^A/Mj; ; and the j^perty in 
the puUic tre^ury is relerved for the puipoles of Hok Mu£idttum and 
of the'warriors in th«r fisrvice;«->fbr the maintenanceof a family refts • 
upon the head of that hunily, Wheiifore if ho do not recd^e what 
may iuffice for their iiipport, he will he undeidi continual neceffity of 
lcekiug*a fubfiftence for them, attd confequently, by a variety ^ en- 
ipagemenls, will be occalionally dij^bled fow iervice, 

Ip 
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If any warrior, Or other perfbn, die in the middle of the year, 
having a fubfiAence appointed to him out of the public treafury, his 
heirs are not entitled to any of the pay fo appointed for him, becaul'e 
this pay is a fpecics of gratuity^ and not a debt^ (whence it is termed 
and therefore docs not become his property until he has ob- 
tained poilefliou of it, and ceaies upon his deceafe, and confequcntly 
is notan inheritance. If, however, a perlbn die towards the endof the 
year, it is laudable to give his pay to his relations. (^Atta is the ap-" 
pointed allowance entered in the books of the Sultan^ for luldiers, and 
for the minifters- of religion, who ai'e, in the prefent times, Kdzees, 
Mo^'tses, and DoStori;^. In the beginning of Atta was ap- 

pointed for any peribns of diAin£Uon, fuch as the wives of the faithful,, 
and the families of thole who were perfecuted.) 


C H A P. IX. 

Of the Laws conceiyiing Apojiates, 


a Mujfulman apollatizcs from the faith, an expofition thereof 
is to be laid before him, in fuch a manner that if his apdllacy fliould 
have arifen from any religious doubts or Icruples, thole may be re- 
moved. The realbn for laying an expofition of the faith before him 
is that it is pollible lome doubts or errors may have arilen in his mind, 
Vi'bich may be removed by fuch expofition; and as there are ordy two 
modes of repelling the fin of apoflacy, namely, deflruiiion or IJldm^ 
and IJldtn is preferable to deflrudion, the - evil is rather to be /emoved 
by means of an expofition of the faith ; — ^but yet this expofition of the 

* AngtUti^ BOCNTY. i Jrab. A&tdris ; a title for any /mriM/pcribn. 

VoL. II. G g faith 
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' faith i? not Incumbent* ^ (according to what the learned have remarked 

upon this h£ad,) fince a call to the faith has already reached the 
apoftatc. 


who, if he re- 
pent not with- 
in three dau^ 
i.'s put to 
death; 


An apoft^tc is to be imprifoned for three days, within which time 
if he return to the faith, it is .well; but if not, he muft be flain. — 
It is recorded in the yama Sagheer that “ an cxpofition of the faith is 
to be laid ‘before an apoftate, and if he refufe the faith, he muft be 
flain;”— and with relpedt to what is above ftated, that “ he is to 
“ be imprifoned for three days,” it only implies that if he require a 
delay, three days may he granted him, as fuch is the term generally 
Admitted and allowed for the purpofe of conlideration. It is recorded 
from Haneefa and Aboo Toofrf that the granting of a delay of three 
days is laudable, whether the apoftate require it or not: and it is re- 
corded from Sh^c'i that it is incunibent on the Imam to delay for three 
days, and that it is not lawful for him to put the apoftate to death 
before the lapfe of that time ; fince it is moft probable that a Mujful- 
•imn will ndt apoftatife but from fome doubt or error arifmg in his 
mind ; wherefore forae time is neceflary for confideration ; and this 
is fixed at three days. The arguments of our doftors upon this point 
are twofold. — first, God fays, in the Kordn^ “ Slav the un- 
“ BELIEVERS,’* without any refcrve of a ^elay of three days being 
granted to them ; and the prophet has allb faid Slc^ the man who 
changes his religion^* without mentioning any thing concerning a 
delay: secondly, an apoftate is an infidel enemy ^ who has received a 
call to the faith, wherefore he may be flain upon the inftant, with- 
out any delay. An apoftate is termed on this occafion an infidel 
enemy, becaufe he is undoubtedly fuch ; and he is not proteSed, fince 
he has not required a prote^on ; nother is he a Zimmee, becaufe 
capitation-tax has not been accepted from him; hence it is proved 


* That is, it is lawful to kill an apoftate without making.any attempt to recover him 
fronrhis apoftacy. 


that 
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Aat he is an injidcl enen^ *. It is to be obferved that, in thcfe rules, 
there is no difference made between an apoftate who is z jreemant and 
one who is a flavcy as the arguments upon which, they are eflablilhed 
apply equally to both deferiptions. 

The repentance of an apoftatc is fufficicntly manifefted in his for- 
mally renouncing all religions except the religion of liecaufe 

apoflates are not xfedi: or if he formailly renounce the religion which 
he embraced upon his apoflacy, it fufficcs, fince thus the end is 
obtained.. 

If any perfon kill an apollate, before an expofition of the fiiitli 
has been laid open to him, it is abominable, (that is, it is laudable to let 
him continue unmolefted.) Nothing However, is incurred by the flayer ; 
'becaufethe infidelity of an alien renders the killing of him admifliblc; 
and expo/it ion of the faith, after a call to the faith, is not ncccflary. 

• 

If a Mujfulman woman become an apoflatc, fhc is not put to death, 
but is imprifoned, until fhe return to the faith. Shajei maintaiirs 
that (he is to be put to death ; becauieof the tradition before cited ; — 
and alfo, becaufe, as men are put to death for apoflacy folcly for this 
rcafbn, that it is a crime of great magnitude, and therefore requires that 
its punifhment be proportionably fevere, (namely, decuh^ fb the apof- 
tacy of a woman being likewild (like that of man) a crime of great mag- 
. nitude, it follows that her punifhment fhould be the fame as that of x'$nan. 
The arguments of our doctors ujxjn this point are twofold. — First, 
the prophet has forbidden the flaying. of women, without making any 
diflin^ion between thole who are apojlates., and thole who are original 
infidels. Secondi.y, the original principle in the retribution of oftence.s 
is to delay it to a future flate, (in other words, hot to inflict punifli- 

* Arab, a term which the tranflator has generally rendered aliitiy and which 

applies to any infidel not being a fiibjeA of the Mujjidman government. 

Gg 2 
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tnent 'hmt but to refer it to iereefter^) fince if retribution were 
executed in this world, it would render defeftive the ftate of fria/% 
as men would avoid committing fin from apprehenfion of punifti- 
ment, and therefore would be in the ftate of perfons afting under 
compulfion, and not of /hfe agents: but in the cafe of apoftacy of 
tmt the puniihment is not deferred to a future Hate, becaufe it is in> 
difpenfably <requifitc to repel their prefent wickedaefs, (namely, 
their becoming eiieii|K» to the faith,) which wickedaefs cannot be 
conceived of wmeiSt who arc, 1^ lutural weaknefs of frame, in- 
capable thereof : contrary to men ^ — A female apoHate, therefore, is the 
fame as an original female infidel ; and as the killing of the one is for- 
bidden, fo is the killing of the other alfo. She is however to be im- 
prifoued, until ihe return to the faith; becaufe, as Ihe refufes the 
right of God ^ter having acknowledged it, Ihe muH be compelled, 
by. means «f imprifonment, to render Goo his right, in the fame 
manner as (he would be imprifoned on account of the right of the 
individual. It is written in fhe Jama “ A female apoftate 

“ is to be compelled to return to the faith, whether. (he be free^ or a 
“ Jlave ." — ^The (lave is to be compelled by her wa/irr;— (he is to be 
.compelled^ (or the reafons already recited ; and this compulfion is to be 
executed ly her majler, becaufe in this a regard is had to the right 
both of Goo and df the mafter. It is el^where mentioned that a 
female apoftate muft be daily beaten with feverity until (he return to 
the faith. 

An apoftate’s right over his property is diffolved by his apoftaicy, 
by a fufpended i&^olrsXson : , therefore, he again become ai MttjfulmaH, 
he ugain becomes endowed with a right over his property, in the 
fame manner as before. Lawyers obferve that this is an opinion of 
thneefa. According to the two drfciples, his right over his pro- 
perty is not diftblved, becau(e he is neceftitous, and allb liable to de- 

. 4 . ' 

• Meaning Uut prtbatitH which is the c1^ dcifi^K^ die prefent ftate of nun. 

mands; 
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mands; and it is requiiite'that fuch a perfi>n*8 ri^t over his property 
be not difiblved, lince a perlbii not po^fled of this right is incapable 
of anfwering fuch demands as may be made upon lum : his right over 
his property, therefore, endures until he be put to death, in the fame 
manner as that of a perfon under a fentence of retaliation^ or of lapi- 
dation. The argument of Hanetfa upon this head is that an apofbite 
is an infidel enemy* ^ and is in our hands until he be put to death. 

Now the killing oS him is only lawful in confeqiu^e of his (hewing 
himfelf an enemy : and this circumflance proves that his right over 
his property is deflroyed; but yet, as his being invited back to the 
&ith affords room to hope that he may again become a Muffulmant it 
is for that reafon laid that his right over his property is diflblved by a 
fiu^nded X\XSa\\i\\on, If, therefore, he again become a it 

is accounted the fame as if he were always a Muffultnan^ and he 
(lands, (with refpeft to the dijfolution of bit right,) as if he never had 
apoftatifed, that is, the apoftacy which occafioned a deflruftion of his 
right is in this cafe of no efleft. If, however, he do not again be- 
come a Mujfulman, but die or be (lain in his apolVacy, or abfeond to 
a foreign country, and the Kanee iffue a decree of expatriation f againft 
him, his infidelity becomes then confirmed and edablilhed, and the 
caufe abovc-mentiohed takes efiefi in the deftrudtion of his sight, and 
his s-ight is deftroyed acconifingly. , 

If an apofbte die or.be (lain in his apoftacy, his property acquired Upon tn 
during his profeflion of the feith goes to his heirs who are Muffulmans, “i* y,'. 
and whatever he acquired during apoftacy is public property of the 
community of Mnjfiuinums , — that is, it go^s to the public treafiiry.— ixxomes for- 
This is according to Hone fa. The two difciples allege that his 

t Litcmfly, “ iffue a decree tmuaing b'm wkh a b$pk raaafty." The term txpa- 
triatm if by the tnuiflator, as the decree in <|ueftion does not amoiiM to bani/b- 

jpuMi, but only to a Aifpenfion of tivU tifi. 
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property of both defcriptions goes to his heirt who 'sire .A6(ffulnums. 
Si^ei, on the other hand» holds that they ate both public property^ 
becauie he died in a ftate of infidelity, and a MuffubnaH cannot inherit . 
of an infidel ; and as he is an inf del enemy, his property is forfeited to 
the pubbcy^*-‘^c^x. is, to the fate. The argument of the two difciples 
is that what the apoftate acquired durmg his profeflion of the faith, 
and alfo, what he acquired during his apoftacy, are both equally his 
property until hia^eceafe, for the reafon already mentioned : the 
•uiliede of his property, therefore, devolves to his heirs in confequence 
of his deceafe, in virtue of their rigKt of inheritance refting upon a 
time when he was not an apoftate ) becaufe apoftacy oecafions death, 
and hence it is placed in the fame flute as if he had acquired the whole 
property during his profoflion of the faith r and as his heirs are heirs 
to that property from the period of his profeflion of the faith, it fol- 
lows that z MuJfulman inherits of a Mujfubnan, not that a Mujfulman 
inherits of an /«/?</r/.>^The argument of Hanerfa \% that the fucceffion 
to inheritance, in fuch a way that z Muffuhmn inherits of 'z - Muf- 
fulnum, is podible with; refpefl to the property acquired during IJldm, 
as that property exifted before apoftacy, which was fpecies of civil 
death : • but this fuccefiion. to itaheritance is not in. fuch a way pofGble, 
with. refpe& to the propeiity- acquired during apofbey, becaufe this 
property did not cxifl whilft the per'fbn in queflion profeffed- the faith; 
and the exiffcnce of the property during his profefhon of ^e faith is 
a condition of fuccefiion to inheritance. — It is nece&ry to obferve that 
no perfon can inherit ofanapofUte but one who was competent to 
inherit at the time of his apoftacy, by being then free and a MuJfuL- 
man, and who continued of this description till the tiimb pf the apof- 
tate’s deceafe or defertion into a foreign date* 't'his is recorded from 
Hanee/a by HooJn-Bin’Zetydd, .and ^oceeds upon the ground that in 
inheritance regard is had . to fuccejfm\ and in.,fu^efn<»i it is a condi- 
tion that the fucceffor be firft ^tified, and then his fuccefiion de- 
clared; and it is requifite that &e qualities which entitle to inheri- 
tance exift in the fucceffor at the time ^ certifying his right to 

fuccefiion. 
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fucccffiont whieh are, his being a and free. It Is alfo a re- 

quilltc that thelc qualities exift in. him. at the period of (uccelHon ; 

^ iulbmuoh that, if any of the apoilate’s relations were to become Muf 
fulmam upon his apoftacy, or if a child be born to him begotten in his 
apoiVacy, they cannot (according to this doctrine) inherit of him. 
There is, however, another doftrinc of Haneefa receded ujx)n this 
head, which is, that any pcrluu inherits of the apuftate who was 
entitled to inherit of him at the time of his apnj^<^ ; and that the 
continuance till the titnc of his dccealcof thole qujdktea which entitle to 
inheritance is unnecellary ; — according to which doArine the right of 
the perlbn entitled to inherit of the apodate at the time of his apof> 
tacy is not annulled by his decealc*, . but hn heir llc|x> in as his fub> 
ditute, becaufe apodacy is a Ipecics of death, and hence in edablilhing 
the right to inheritance the period f apoftacy is regarded. This is the 
fubdance of what is laid by jiboo I'wff.i—A. third doflrine is that re- 
gard is had to the exijience of the heir at the time of the apodate’s 
death or defertion into the enemy’s country ; and fuch is the opinion 
of Mobamthedf who has laid in the Metbfoot that this is the mod ap- 
proved do<drinc, becaulc; whatever occurs poflerior to the exiflence of a 
caufc, but before the completion thereof, dands in the liune predicament 
with that which occurs previous to the exidence of the caufe -in the 
lame manner as a child bom of a purchaled flave previous to the ieizin 
4>f the purchaler ; — that is, a child bora of a purchaipd female flave 
poderior to the purchale, but previous to the Ieizin of the purchaler, 
is* conlidered as exiding at the time of the contraft of lale, lo far as tt> 
be a fubje£l of the contrail, and to have a part of the price let againd 
it contrary ttf where it is born fstbfequent to Ieizin. — An heir, there- 
fore, difeovered fubfequent to the apodacy, is in the lame predicament 
with one who exided previous to the apodacy, and at the time of 
the apodate’s profeding the faith ; and conlequcntly inherits of the 
apodate. 

* That it, liippoling him to die in die interim between thb dSte of die apoftner an<1 
the desdi of the tfioftate. 


Tiir 
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, The wife of an apoftate, beipg 9 Af^iV^^|bfaefits of him, where 
he die or be (lain during her e£t {yomfep^iitioh m. coufeqnence of his 
apoftacy, becaufe the hufband, iti this cafe^ Broomes an evader* ^ 
although he be not ^ei^at the time of his apoftacy. 

Ths pro^my left by a female apoftate goes to her heirs, whether 
it have been acquired during her prefeflion of the faith, or in her 
appftacy; bccaule |he woman's peribn is inviolable-j*; and the pfo- 
te^ion of her blood is not. deftroyed by her apoftacy; (whence it is 
that the is not put to death;) aitd as the protedlion of her blood ftill 
holds good, and her perion continues inviolable, it follows that the 
proteiftion of her property aUb is not deftroyed, (lince property is a 
dependant of the porfon ;)— and hence her property does not become 
forfdted to the fiate . — ^It is otherwife in the cafe of a male apoftate ; be- 
caufe he (according to the dodrine of Hanetfa) has made adiftinftion 
between bis property acquired during and his property acquired 
during apoJiacyy-—a& a mate apoftate is liable to be put to death. 

* 

ThK hufband of a female apoftate (being Muffulmati) inherits 
of her, provided fhe have apoftatifed during ficknefs, with a view to 
invalidate her. hufband’s right: — but if Ihe have apoftatifed whilft in 
healthy her hufband Cannot inherit of her, becaufe a female apoftate is 
not put to death for her apoftacy, and hence her hufband’s right does 
not, in confequence of her apoftacy, become contused with her 
property : — contrary .to the cafe of a male apoftate. 

■ ■■ ■ ’ . . •' ■* 

If an apoftate go oft* to d foreign country, and the magifbate iftue 

a decree uniting him to the iiifidels, his Moeddibirs and Am-Walidf 
are free, and hh deferred delids beeooae unde&rred, (that. is, the pc^- 

* For a full explacndon of diit Vol. 1 ; p. 183. 

* t Jlrik, Mepm-U-imi. Ait is, tM ludde to ke flaiR'(on 

aceount of her 

ment 
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ment of them becod%» 4 ||)mediatcly due,)- — and his property acquired ««»«• itfwii. 
during his j>rofefiion of the^t{t goes to his Muffuhnan heirs. Shajei «nd liu 
maintains that his property contilfne^Ju fufpciUe; becaule his ex- 
patriation is merely a Ipectes a^nc?^*aQdL therefore operates in goc!. to his 
the lame manner as his ablimce within tKe'*!2NM|||l&^ 'territory ; 
and as in the htter cafe his property remains in fufpcnley fo in 
the former cafe likcjvife. The argument of our doftors is that an 
apofeate, by gmHg into a foreign country, beemmes an alien ; and 
as aliens are the fame as the dead with relped to the laws of IjUvi^ on 
account of the termination df the power of lubjeif^ng themlelves ttt 
thofe laws, {in the fame manner as that power deafes with the dead,) 
a defertion to a foreign country amounts to death. His delertion 
however to the foreign country is not confirmed but by a decree of 
the magiftrate, as there is lUll a poUibiUty of his returning into the 
Mi^/wdir territory, and hence it is requifite that the iil'ue a 
decree, uniting him to the foreign country, lb that liich union may 
be j^hnned and become eftahlilhed and as his defertion to a fo- 
reij^ country llands (upon the ASilsr/s decree) in the place of his death, 
thofe things which have a connexion whh death do then become 
efeablilhed, (namely, the freedom of his Meddhhirs, and fo forth, as 
aforefeid) in the feme manner as they become ellablilhed upon bis 
aHual deeeefo. In takiqg pofl^tm of the inheritance, Mebammd has 
regard to the heir being entitled to inherit at the tinte qf the apeftate^e 
defertum, becaufe it is fuch defertion which is the occaAon of the in- 
heritance, no regard bdng had to the . decree of the Kdzee farther than 
as being a eanfimuttnn thereof,— »in other words, by the Kdaee's decree 
all poffibality ivf a return into the Majfolnutn territory is cut oH^ and 
the defertion becomes conArmed. on the other hand> 

maintains that regard is had to the hdr bdngxentitled to inhent at 
the^me e^ tbe Kdaee'tdtcref, becaufe the apoftate ie accounted as dead ^ ^ 
upon the i&ferr ifluing fuch decree. The feme diAFerence of opinion of a 
obtains -where z fenude apofti«e ahAxjods into a fomgn country.— ^J^*^ **”* 
Tho-debts cootraded -the apcdbte dining, hit adherence to the Kule in the 
VouIL Hh feith 
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jeirtT*****^’* ^ dilcharg^ out of his p^cMn^ ac^uiised during the- 

fame, and the debts contr^ed durinl'iiis apoftacy are tb be diC> 
charged from his property acg^uirtid in apoftacy. ' The cbmf^ of the 
Heddya remarks that this iS'one opinion of He»r^i-~Another o^Hnion 
recorded frOniMins that his del^s are all to be difeharged from the 
property acquit^ during'his adiierenee to the faith ; and if;thab be not: 
fufficieht, but a part of thedebts^ ftill remain unpaid, ^en fuch re- 
maining debt is to be difeharg^ out of the property acquired, during 
apoftacy. — There is aUb a opinion recorded from him, the reverie 

of this. — The reafon for &e& qnnions is that each of thofe 

' two deferiptions of debt hae bow contta&<^ on a diftinff and feparate 
account, as the* debts- incuri^' during adherence to the hath have 
been> centraSed in the eourfe of tran&^ons undertaken for the acquU 
fition of {uoperty during- adherence to the faith, fuch as purchafe, 
fale; ,and fb fbrth^ — atid in the fsune manner'^ the debts incurred 
during apoftacy have beoi controfted ;in the * courfo/of < tran&d^ons 
undertaken for the acquifition of jpirojMsrty during *8pbftp^::;J|^^ 
the caufe of ineurring each deferiptkm rfdebt is difajeitteai|M|pe- 
fpediively do be difiduurged from the pioperty acquired by the 
aftion in tho-cotufe of urinch the debt^was incua^;: the debt, there* 
fore, conriafM during adherence to the faith is ^fcharged out of 
the pn^erty acquired durii^ adherence to, the &ith;— end the debt 
eenfera&ed dually apdhey is dif^iarged out of the property acquired 
in apoftacy^ as the caufe of the acquifkkm of each property,, re- 
j^tidivety, is the caufe of eacb deferij^n td debt being incurred.-— 
The reafbu for the^rwd^opinicih is that the pre^erty acquired by the 
apoftate dui^his adberenoe lo the £uth is bk ngbf* y^hence it is 
that hk half ^beoomes profmetcHr thereof by -fuefeeffion: now it is a 
condition of fucceffion that the property defeentfog be free from 
incumbrance on. the part, ef. the. orii^l poftlflbr; and as his debts 
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ing to Hane^dt) his |i||^.are not to, be diicharged from that except 
where th^ cai^mt be the other property, in which 

cafe what remuns unpidd is to be .difcharged out of this property^ — 
in the liune manner as where e Zm^et dies without heirs, in which 
cafe his pr^terty goes to the coUoSbive body of Mu£ulmaHt\ but yet if 
any debts lie againft the fuch debts are pie^uily to be dis- 

charged out his efbte; and fb alfo, the ^ropert^cquired by the 
apofbte during apoftacy is not bit but if, notwith^nding, any 

debts Ue agsun^ him, the diicharge of which caaii|pt be eflefted from 
his other property, fuch debts are to he diichargjnt out of the afore* 
&xi property.— -The reaibn for the third opinion is that the property 
acquired by an apoflate during his adlierence to the faith is the right 
of his heirs ; — rbut the property acquired during his apoflacy is purely 
bis own right, wherefore the payment of his debts is firft made out of 
this property, except where this is imprafiticable, (from the property 
not Aifficing for that'purpofe,) in which cafe the remainder of them is 
to be difehetged out of the property acquired during adherence to the 
bis right precedes the right of i&iV bgirt, 

was before underilood that, the property acquired 
by an apoflate during apofbey is not bit right i but here it is averted 
that it is ** purely bis own Airhich is a contradidion. 

Refly.— T he expreffion that the pidpc^y is purely bis own 
“ right y* implies ortly that the right ^ otbert is not eonnelUd with ity 
in the manner that the right of anotb^isconneffedWiththe property 
of a dying perfbn ; nor does it-henoe follow that the property in quef* 
tion is bis right, fo as to occafion a contradiaion.— The two difciples 
maintain that his debts are to be difeharged out of his property of 
both deferiptums, hnee both'(acconfing to tenets) ‘are eqt^y 
bis rigbty whence it is that the right of i^ heirs extends to both. ' 

All a^ls of an apoflate with fefpedt to his property, {fuch as jser- 
ebaftyfaky manumigiwy mortgageyoxrd gift^ done during his apofbey, 
are fufpended in their efFeO. If, themfore, he become a Mujfulmany 
thofc afts are vaUd ; but ^ be die, of be (lain, or defert into a foreign 

Hh a country, 
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eotintry, tfaoreaAis are noli. Thu h 

<wo difciples lay that thofii a^ otl 'hi^{rM ole, 

fhat is, whether he become a MuffutinUHt br^'dte, it^'be fliw, brtlefert 
into a foreign country; If is here' proj^r lb c^rve tMt the ads of 
an apoftate are of ktndt. FiftST, thofe which aire uniVerlidly ad- 
roitted to be Of ibthotit^, fuch as cldm of ofl^pring, and dhrorce,;.— , 
becaufe clailti of of%>ring Soes hot depend mpon dSlud! right 
perty^ tnfomuch that if a father 1^ claim to a child born of his ^*S 
femde Oave, his chiidi is valid, and' the fbnfale llaVe becomes his Atit- 
Walid, although Ihe be not bis but he has a duhms pro* 

petty in her; — ai^ ib idfo, dtvbttce does nbt depend upon a coniplete 
power, lince divorce prcSceedin^ from a paiji Is lawful, although his per* 
Ion be defedive. 

OB)ttC1'iO'k.<*-Upoh the inlbuit of his apolhicy, feparation takes 
place brtWeen’the hulband anid'brife: how, then, can he pronounce 
divorce' ttpoti'heri- ■ . • ... 

' RKPlT.*»Thi3 liippo^r a ode wliem the huftwiiiid* and^tife 
apcdbtife together; as IS e^tibned ki the JS^e. 

~SEC 0 MDt.Yv thofe which atb thtlvtir&lly held to be null, fudt aS’maf* 
riage and faerihet, bedaufe the' Validity of marriage knd &crilice depend 
upon the por^'adbd^ Suid ah iS of as fiidx^^^niiRDLT, thole 

wlMoh aK^ titdvei^y held^ to reovan Jufptnded in their efied,' 
iuch as oonoads of copartnerfiiip, as^tbe vdidkyof diefed^>ends 
upon ^^oddariiy’ e# and there is no hmtlaricy between 

the rdigitim andthat of an — ^Foorthly, thofe 

concerning the fu^[iatilio» of whidt diere.is a di&rence amm^our 
dodors, hOlidihg^^ iulpcaded^ and the two dif* 

ciples, that^ljlllBf are akott fot^pended; arid thefe are die ads before* 
mtvAvsrxeAi^l^^^ mpigagt., and 

The argument of the two dhciples is that the l^pdity of thole ads 
depends upon con^ency, and foe vfodtty cifotem uiKm the right of 
j^perty : now t^re » no do^ q|. raiS9v4)!|l|gtr^^^^^ 
t^odate, fince he is folded’ fo .wifo ofotf . 

pek^ ; and in the lame manner .(eccofcljM to them) thefo. » no 
doubt concerning his power of pofbOSngi- (by their tenets) his 
1 ’ right 
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right ov^ propertj «gi|j^e8 w)»^ea(4 Ui|ttU bis ^b.^ tRCordmg 
wh^t wss b^fbre flajt^v that ** be w oe^jr^tpus, and aJtibjialdf to de- 
** niandst*' (to tbe eiidj^)rTb^ rig^ .ovpjr his property, tbere6>re, 
fiill endures, wbenee if a ^hild bit Wn.of bis M^njlmm wife, within 
fixi. efentj&r from tho date- df his apoftacy, fuch child inherits of Her j 
but if his ehild die after his appftaey and before his deceale, fuch child 
does not inherit of himi—and fuch being the cafe, his afh, as afore- 
faid, are leg^ and valid. According to Aha, Tpofrf the ads of au 
apoftate in a ftate of he4th are lawful, becauie ft J$ probable that he 
may again become a Muffulman^ upon perceiving his error^ and confe- 
quently may not fuder death ; and fuch being the cafe, a mule apofeate 
is, with refpeft to all a£b, in the feme predicatpent as a ftnude. 
Mohamnedf on the other hand, holds that the a£b of an apofeate are 
legal and valid, in the feme manner as the a^ of a fick perfen, be- 
caufe it is not probable that a perfoh who is converted and embraces 
any religious perfuafion will readily abandon it^ cfpecially where he 
endacaces it after.having foffeken his former fekh in which he has 
beidioducated; it is therefore moft probable that He will fuifer death 
for Us apoftacy : contrary tO A ftmale apofeate, (he itQt being liable to 
be put todeathf — The argument of if that an apoftate's. right 

over his property is diifolved by a fufpended dijSblutiou, (as was be- 
' fore ftat<d,) and the diflblutkw^ or continuance of this power remain- 
ing in fttfpehfe, it follows 4^ the afts in queftiois alfo remain 
fufpended in the^ effed, as they are founded li^Nm the* right. An apof- 
tate, moreover, is (according toH^neefayvx the femepredicanaent with 
a bofeUe infidel who comes into the territory without a pro- 

tection; becaufe an apoftateis alfo a bafitk inJidtU snd is in the Mujfitl- 
mee territory without a proteClioo; and at the hofeile,ipfeiel is liable to 
be imprifoned and profeouted, aqd his ad^S venunu fufpended, until it 
be fo**" whether he is made a Have, or ilain, or refeafed out of cour- 
teiy, fo in the feme manner the a^ of an apofhte remain fufpended, 
until it be feen whether he become a Mvjfuhnany or be (lain in his 
apoftacy. In reply to rite arguments of the two difciples, we obferve 


ajy 
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aj^ate is liable to be put to d^h the abro- 

^bn of hi8 protection,, m tlhie^me manner vvho 

comes into the Mujf^lmeiH a prtiti^f^^ is to 

be put to death* hom ^ihg dieftitute of prote^bn to hi» j^foh 
and the ex^ium to deaim a reaion bccaihons ai doubt With 

refpeA to the competency of the peribn who is liable to it. It is other- 
wife in the cafe oVsxi adultet'er otz murderer ^ becaufe* although thefc 
be liahle ^ ;^|their beihg & is not in coniequence of deJlrtiSioH 
ie the prote^ioH ^iheir^fjonst hvt^z mrlbutloh for their offence; 
and as this dc«s not occaffpn bhy doubt fe^e^g their competency, 
their a£b are all legal and valid.— It is otherwife, alio, with re^e£t tp a 
female apoftate, hecanfe, as Ihe is not accounted an infidel etumy^ Ihe is 
not liaUe to be iUun. 

■ ' ■■ ■/ ■ 


An tbfcond^ Iv an apoftate, after a decree being iflued uniting him to the inff- 

c^adwthe dels, bN^ome a Muffiidmcm^ and return into the Mujubnan ten^^, 
wniingtato he may take back whatever’ of his'property he finds remaininM|p|be 
theMk^Aia* hands of. his heirs, becauife the heirs have not taken the in 

r^m^nwh^ virtue of th^" right of fbcceffion, for any other realbn than as he has 
S^rtytiTire. no further occaffi^ fbf it V but when, becoming a he re- 
the fiSs'of this fct^oity, hwhas occafion for .the property ; 

hi* heirs. bhd as his Acceflity precedw ihe right of the heirs, he may refume the 
property oht of their It is btherwife where there is no property 

refnaining in the habit dt the horsi' for in this cafe he is riot entitled 
to feek indemniffcatiori from thbm, bCcahie the heS* has expended the 
property, ffbm his own pofl^on, at a tiriae when it Was‘lawfurfbr 
him fo to iflMther does the aibovc rule apply to his Am-Walids or 
ModdbbirSi bccaufelhty arc free, arid thb apdftate is not at liberty to 
recover them, as the deci^ of the ' aWar^g 'thtdt freedom, 
has been rendered valid by the circumfbnce Whidh irinj^s to it that 
property *, and hence cahnot bdifitverfed.^" 


* Prgbabij'j raeaiung, 

Iv 



Chap. IX ‘ I N S T I T IJ T E S. *3^ 

If an apoftate Who had deierted into a forei|p country^ beoomui||( 
a Mujuhnmt come back into the Mt^aiman territory* b^re the 
Kd%ee lhall have iflucd any decree rei^pe^ingj turn* in this qtfe it is 
accounted the fame as if he had continue uniformly a MuffulmaUi and 
had never apofiatifed; as was before-mentioned. 

If an apoftate have carnal conhexicn with a Chriftian female *af 

flave* who had been in his pofleffion during his adherence to the hath, the Save of 
and this flave produce a child after more tl^ fix months from the *" *r**^*** 
date of his apoflacy, and he claim the child*, in this cale the flave 
becomes his Am-Walidy and the*child is his child* but yet does not 
inherit of him. If, however* the female flave become a Muf- 
Jlimdy the child inherits of him* ufon his death* or expatriation. 

His clam of offspring * is valid* for this reaiou* that the validity 
of a claim of oftspring does not depend upon aSU*cd poffeffiw, (as 
wMt hlfore ftated:) — and the child’s inheriting where the mother 
is 'lll^^mdy and not inheritii^ where flie is ^ Chrifismit is becauft 
the child of an apoftate is a dependant on ^e father where the moflier 
is a Chrifftan^ (flnce the fttber is more nearly related to yidniy as 
compulfion will be ufed to make him return to the faith, and it is 
probable that He may agun become a Muffnlman'^oxA fuch being the 
cafe* the child is accounted the fame as an apoftate* and an apoftate 
cannot inherit of an apoftate ; but where the mother b a MufflimAy 
the child b a Msffulnumy as a dependant on the mother* — ^and a 
Mtffttlman tray inherit of an apoftate. 

Iv an apoftate go oft* wifli hb property** into a foreign countiy* Thepropmr 
and the Muffulman forces afterwards obtain pofleflion of ths^ pro- fomdVipof- 
# 

* wAvK ytttUi: the term 'of k« for a nafter hying chim to (or acknowledg- 
ing) a. diiM bom of hit female flare, and declaring it to be of hit own begetting, which 
legalifes the child to him. It it treated ofat large under the head of 

perty*. 
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fcgtakwi 'i» i^*^y this carefuch propcftyis plaader»ahdtheri|g^t of the — 
die right of but if the apofbte defert to the foreigA Oountfy, aAd A^ cbtne 
* ' into the Mufulman territory and take his property, and otrry It off 
into the foreign couhtiy, and the Mujulnum forces afterVirards obtain 
polTeinon of that property, and the apoftate’s heirs difoover it before 
the general diftributionf, in this cafe it muft be delivered to them; 
faecaufo, in tkut former «ife,. the property is a property in which no 
inheritance had ever exited, whoreas, in the /a/frr cafe, inheritance 
had exilled, (whence it became the property of the heirs upon the 
Kdzee'o decree c^outkwry^ and.therefore the heir b, in fod, already 
the/roprAf/w of it. , V s'# ' 

A cOT^of fg- an apoihte d^rt to a foteign country, leaving a Have in the 
tered into by ' ■. Mt^Unud territory, atui the Kdzee decree the fiave to belong to his 
fob, and the fon constitute the Slave a Mok&tiby and the apoState 
apo^iMidf ;dterwards, becomings re^u hito the Af^/nsd^ terri- 

* ■ tory, the <tf^oni!ra€t of ranfom is law<fol; but ^lllran- 

fom, as wdl as the ^if//e«right over the Mok&tih^ appertains to the 
r^onveFtt^apd|h|te;'*->becau|e the ccmtraft of ranfom was legal and 
Valid, as the fon* constituted the Slave a MekMb ^er the^sr/s 
decree’ of ei^triation, and the flave then fdl under tlfo fonVabfolute 
authority, whence,^# is that the cOUtraA is legal. The fcm, there* 
fore, d^ho is his father’s heir, is podde to ihind as his now- the 
ri^ts of a contract Sppertrin to the ew^itmUy and hence the ranlixn 
belongs t^t^e fother; and as the Skve beccbnes Ifoeta u^dcf|i!^fog 

his ranfon^nji ^/fa»right reSts with him cf courSe, finbe ihitWtlU 
of emancipation seBs with bhe perfoa fibm tvhma ^ flave beccAnes * 
.enuuipipated. 

* TIm u to lii# n is «Mr^'«^'i^e^i||r Sneiiigm e|aiaft she 

oeuntty. 

' it n dieeDd ct 'di^'att^^ 

la 
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If an apoftate flay any perfbn accidentally, and then dcfert to a 
flvdgn country, or be flain in his apoftacy, the fine of blood is due tnapoOatew 
only from his property acquired during his adherence to the faith, fromhii^. 
according to Hane^a.-—'The two difciples hold that it is due from his 
property of every defcription, — (that is, both from that acquired 
during his adherence to the faith, and alfo, from that acquired in 
apoftacy,)— becaufe the tribe of an apoftate are not liable for the fine 
of hU (lienee, fince the tribe never pay the fine impofed upon a mur- 
dedsr, unlefs where a connexion ftill fubfifts between them ; and as no 
connexion continues between the apoftate and his tribe, the fine for 
the apoftate*s offence falls upon his property:— for the two difciples 
hold that property of either defcription is his property^ and, of courfe, 
that inheritance h<dds equally in both (as was formeriy mentioned;) 
whereas Hanetfa^ on the contrary, Maintains that nothing is his pro- 
perty except what he acquimd during his adherence to the faith,— 
and that, as the property acquired during his apoftacy does not belong 
to^lim, inheritance does not hold with refped; to k, but it is forfeited 
to the ftate. # 

If a perfon wiKiffly cut off the hand of a l^uffultncaiy and the 
Muffubam afterwards apoftatize, and then die in his apoftacy in conle- feran oAnce 
quenee of the loft of his hand*— or go off to a' foreign country, and ^^iheper- 
^eKHttee iffuea decree of expatriation againft fiim, and he afterwards 
beceme tt^/b^ubmn and return into the Muffulman territory, and then aftertvards 
die ia.C9fffeqttence of the loft of his hand,— in either cafe an haif fine aSd^Aer'e- 
only is due from the maimer to the apoftate’s heirs r-^k' the first 
ZKSTANCB, becaufe no regard is had to the con/equeneWeS the aft of 
mainung, as this confequence folldwed upon an unprotefted fubjeft, 

(namely, the perfon if an apoftaU^) wherefore nothing is regatded but 
the original aft of maiming, which took place during the adherence 
of the deceafixl to the ftuth, at which time he was in a ftate of pro, 
te^on, whence ztibdiffiiic is due:— epntrary to where a perfon cuts ^ nothing 
off the haiid of an apoftate f and the apoftate afterwards becomes a 

VoL. II. I i Mujfuhnan, 
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mltted upon 
the perfon of 
an d^ua/ apn/- 
tatif in the 
fame circum- 
llance: 


unlefs where 
no decree hai 
been iiTucd by 
the Ko%tt ; in 
whichinftance 
a compltit fine 
is due. in cafe 
oftheconver- 
fion and death 
of the apdf- 
tate. 
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Mujfulman, and then dies in confequence of the lois of his hand; for 
in this cafe no fine whatever is due, becaufe here the ad occurred 
during apoAacy » and is therefore hiddir *, and of no account ; and a thing 
which is hiddir cannot afterwards obtain any regard;— >-fo( as a thing, 
which is in itfelf worthy of re^d may become (as where ^he 

avenger of blood .difcharges the offender) fo in the &me manner an 
.ad is rendered hiddir by apofhicy ; — and in the second instance, 
becaufe the apoffate is in this cafe accounted as dead^ and death pre« 
eludes. the confequence;— that is, if a perfon cut off another’s hand, 
and this perfon die from fbme caufe, the confequence of the 
maiming can never take pbee;— wherefore in this cafe alfo no regard 
is had to any thing but the maiming^ on account of which an balf~ • 
fine is due; and no regard is had to the confequence after his again 
becoming a Muffultnan^y/Yach. is a fpecies of re-animation to him, be- 
caufe, as his becoming again a Mitffulman in this manner is a new birth 
to him, no eHed can afterwards take place from the iformer offence. 
This is where the Kdnee has ifliied a decree uniting him to the.- i(p- 
dels. But if the Rdwe have not iffued any fuch decree, whether the 
apoftate abfeond to a foreign country or not, — and he become a Muf^ 
futmant and then die, in confequence of the 1 (^ of his hand, in this 
cafe a complete fine is due from the maimer. This is the doftrine of 
the two Eiderjs. Mohammed and Ziffer maintain that in all thefe cafes 
ah h(Uf fine is due, becaufe, from the maimed perfon apoflatizing 
after the lofs of his hand, any edfedt attending the maiming, becomes 
hiddir^ and does not afterwards occafion a . complete fine in confe- 
quence of his becoming a Mujfulman^ any mh^e than where a perfon ^ 
flrikes off th^and of an apofatey and he becomes, a and 

dies in confequence of the I0& of his hand. The argument of the 
two Elders is that, in the cafe in queflioo^ the ofhmce 0/ maiming was 
committed upon a perfon who from ti^ng a was, at the 

time of maiming, in a ftate of prote|ltion, aDd its confequetue alfb takes 

* Shedding blood, or permitting it to bef^^ unievenged. 

* 4 


place 
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place upon a protested perfbn, as the peribn maimed is a Muffuhitan 
at the time of his deceaie, wherefore a complete Jint^ (being -the re- 
iix>u{ibility for the peribn) is due, in the lame manner as it would be 
due if he n^er had apoftatized. The ground of this is that no regard 
is had to the penhanency of pruteftioti throughout the duration of the 
oflfence, regard being had to the exiftence thereof only at the time of 
the cauie taking place (the menmng^ for inftance,) and at the time of 
the eftabliihment of the ef&£l; of that cauie. Now the time of dura- 
tioh of the offence is neither the time of the caufe taking place, nor 
of the eftabliihment of the effeSf of that caufe, and therefore no regard 
is had to the permanency of prote^ioii throughout the duration of the 
offence ; in the lame manner as no regard is had to the permanency of 
property throughout the duration of a vow that is,— if a man fay 
to his Have, ** If you enter this houfe, you are free,** and he afterwards 
fell that Have, and again purchafe him, and the Have then enter the 
houfe, he is free, although after the vow, and in its duration, he had 
n4ibecn i|i the pofleflion of that perfbn. 

« 

If a Mokdtib become an apoftate, and defert to a foreign country, c»feofaA/«- 
and there acquire property, and be afterwards floade a captive with 
fuch property, and brought back, and rrfufe to embrace the faith, and fertinK to a 
do not become a Mujftihumt he is to be put to death; and the pro- ‘^“"5 
petty is to be paid to his owner in difdharge' of his ranfom; — btit if 
any thing remain after difbharging the ranfbn?^ it goes to his heirs, 
according to all the dolors. This, according to the tenets of 
the two difciplesy is evident ; becaufe, as they hold that whatever is 
acquired by an apoftate bdongs to him if he be /rettfo in the fiime 
manner, whatever is acquired by an apoftate belongs to him, if he be 
a Mokdtib : and it is fb according to Haneefa likewife; becaufe a Mo- 
kdiib is proprietor of his own requifitions fble^y in virtue of his con- 
tra£t of ranfom; and as this contrafl; is not rufpended by his apoftacy, 
but continues in full fcM-ce, fo in the fame manner his power over 
property is not fufpended by his apoftacy, he continuing proprietor 
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i^his own acquiiition»; and his acqutfition» as being bis own propertjr, 
mufl be applied to the difcharge of his ranlbm; and whatever mzy 
remain goes to his bws; for this reafon, that as the afts of a 
Mokdtib are not fufpended by the fimger obftrudion, it 

Mows that they are not fnfpended by the weaker obftroidion» (apof- 
tacy,) a /aftipri.’--dBiotiiige is here termed the fironger obftrti^(m» 
and apoftacy the weaker t as fevend ads of an apoftate are nniverfally 
adnutted to be legal and vabd* fuch as the claim of ^springy for in- 
ftance» as was formerly dated, (and nioft of his ^s, foch as 7 ^, 
'furchafcy and fo forth, are by tW two difciples held to be fo,)— 
whereas no ad whatever of a7^<ivt> is of any force. 


The dlefcen* 
dants of an 
abfeonded 
apoftate, in a 
foreign coun- 
try, on being 
captured, are 
the property 
of the ftate. 


Cafciinwhidi 
die' grandfa- 
ther may be 
made the fa- 
ther's fubfti- 
tute in lefpefi 
to a child. 


Ip a hnlband and wifo bpth apoftatize, and defert to a foreign 
country, and the woman become pregnant there, and bring forth a 
child, and to this child another child be aftorwaids bom, and the Muf- 
fultnem troops then fobdue tlw territiwy, the child and the cl»li% chUd 
both are plunder, and the proper^ of dke flate :— the child ifr-4b, 
becaufc as the apoftate mother is made a Have, her child is fo like- 
wifo, as a dependant onher and the cldiio child is fo, becaufe he is 
an original infidel as||) an^ enemy ; and as an original infidel is fecy or 
the property of dbe ftate, fo is the woman' z child may moreover 
be con^lkd tcK become a Mujidmany ban not the dlfi/’s chUd. Haffan 
records feaxa Haneefa that compulfion may be ufod upon the child's 
chUd alfo, to make hina emfanice the faiths as a depmdant of the 
grantfather. — It is to be obferved that, there are four things rBQie&' 
ing which, (acewdiug to a tmdit^ tbe ^en^iwr may 

be made the father's fobftitute^f-^adaceeiNling: to the Ramdfyet 
he may not be made ftie ftdber’s fobfhtutcir-:^A 
Sadka-jSttiry—’thirdlpt) devdiutiea /onethfy, beqoefts 

to relations.— The ca( 9' of Ifkm. is ftafeedi above;— the csde of Sadia 
Fittir is, that if a father be poer.f.m a flawed, and. the be 

rich, and free, the Sadka-fttir of the grandchild is incumbent upon 
the grandfother, according to lfq^,--hia|i»dcoordmg to the Zdhir 
3 . Rawdyet 
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RawJfyet it is not meambent. The cafe of devolution of tVtlla is 
that when a fkvemarries an ennancipated female flaTC, and thojr have 
a child, the JVilla of the child refts with the Mcnola of the inn^her, 
but if the fatl|^ be afterwards ertuincipated, the JVilla of the child 
devolves upon tfafe Mawla of the father ; and if the father be not 
emancipated,. \s&tfc»^tm^ather, the Willa devolves upon HktMavoJa 
of the grand&ther, according to He^arty — but according to thte ZShir 
Raw^et it does not fo devdve. Aik# the caie of hequefts to relation is, 
that if any perfon make a will in favour of ** his relations* the 
father and mother are not included in it:~now the queflion is 
whether the granefdther be included in it or not i-^-accottfing to ffajan 
he is included ; but according to the Zdhir Rawdyet he is excluded, in 
the £une manner as the ft^her. 

The apoflacy of a boy. Who though undo: age is yet arrived at a boy «ho 
years of diibretion, is alfo regarded, according to Haneefatind Moham- *^****'“,0** 
med'y iitd he may be* compelled to return to the faith ; he is not, ■»■( 
however, to be put to death, but mull be imprifoned. In the fame prifon«j,po- 
manner, regard is pdd to the IJldta of a boy of the lame delcription, 
for which reafon he cannot inherit of his parents if, they be infidels. of dit- 
Aboo Toofef fays that his IJldm is regarded, but not his afoftacy. Zif- 
fer ojoA SBtfeiy on the other hand, maintain that no regard is paid 
either to his I/lidtn or his apollacy. The arguments of Siiffer and 
Sbefi’i upon this point are twofold first, the boy is a dependant on 
his father and mother in yidniy and therefore cannot be conlidered as 
original m it, lince hdtwtan-dependaticy and originality there is a con- 
tradiflion 'SBConol r, ifhis IJUm be regarded, he is fut^e^ to certain 
elTefls from it which are injurious to him, fuch as incapacity to in- 
herit [of an infidd,] and Iqporation from a wife who is an iddater; 
and hence he is not accounted as one the Mt^uimans. The argu- 
ments of Haneefay Aboo Toofaf and Mahommed in fupport of regard 

■ 

• Thu fuppofiu the tens to be mentioned in awill ganeniljr, and without any 

%eciiication.. 

being 
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being had to bis IJldtn are alfo twofold AUe embraced the 

faith whilft he was yet a boy ; and the prophet conftdered his IJldm as 
valid and fufficient, inibmnch that Alee obtuned much honour by the 
aftion:— SECONDLY, the boy acknowledges the feitl^ in his heart, 
and teftifies to it with his lips, and this is the iubftance of IJldnty and 
the fubflance of any thing is not liable to be fet afide : the confequences 
of IJldm^ moreover, eternal bapfinefs and future fahatim^ and thefe 

^ing the greatefl advantages and natural eife^ls of IJldm, they are accord- 
ingly eftablilhed and any injury to which he may be fubjed in confe- 
quence of his Ifht (fuch as incapacity to inherit, and fo forth) is 
comparatively of little moment. The, argument of Aboo Toofaf, ZjJ'- 
fer, and Sbefet, ih fiq>port of their opinion that no regard is to be paid 
to his apoftacy, is jthat the apollacy is injurious to bimfelf *. The argu- 
ment of Hone fa and Mobammed, to prove that no regard is to be paid to 
his apoftacy, is that the apoftacy fubftantially exiBs, and what is fub- 
Jlantial is not liable to.be fet ahde, as was before urged in fupport of 
the opinion which afierts that regard is, paid to his IJldm. — It to be 
obferved that the boy may be cimipelled to return to the faith ^ter 
apoftacy,* as this is for his advantage; but he is not to be put to death 
on account of his apoftacy, as that is punijhment, and punilhment is 
fufpcndcd with reipeft to infants, they being obje^s of mercy. — 
hux notoiher- AU that is here ftated applies to boys under age, but arrived at years of 
, difcretion. — ^As to .a boy who has not yet attained difcretion, no re- 

gard is had to his a^ftacy according to all the doctors, becaule the 
declaration of fuch does not amount to a change f faith. The fame 
rule applies to lunatics: — and a perlbn intoxicated with liquor (b a; to 
be deprived of his reafon is accounted the fame as a lunatic. 

* A peribn under age it not held in law to be capaUe of any ad by which he may 
injure himfelf, fuch as contrading debt, emanciprting flavet, and the like ; and the linae 
, rule is by thoTe dodors appUed to the circuinftanct of fuch a perfen's eftfietj. 

1 s 
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CHAP. X. 

Of the Laws concerning Rebels, 


Peiisoks who refift the ImdnC % authority arc of four defcriptions.— 
I. Thofc, who live in a ftate of difobedience to the Imdm without 
afligiiing any reafon, whether in open force or othcrwifc ; and who 
tob and murder Mujfulmans, and put travellers in fear ; — ^and thelc are 
termed Katta-al-^areek, or tnglmay robberSf the laws rcfpefting 
whom have been already treated of. — II. Thole who are not engaged 
in open force, and who rob and m\xr6sr Muffitltnans^ and put travellers 
in fear; but who proceed upon fome avowed pretext; and thefeare 
alfo ful^eft to the fame law with highway rMers.'—lW. Thole who 
being in a large body, and poflelfed of a power of open reliftance, 
withdraw themfelves from their obedience to tYicImdm, under anap- 
prehenlion which leads them- to fuppofe that he conducts himfelf 
improperly, and which impropriety of conduct is in their conception 
a fufficient caufe of war, whether it be tyranny, or inHdelity: and 
thele are termed Kbdrijees, or infurgents\ and they hold the dcllrov- 
ing of MuffulmaMSy the feizing of their property, and enllaving their 
women, to be lawful, and accule the companions of the-prophet of in- 
fidelity: the laws therefore refpeding fuch, according to all the 
learned, and all the traditioniHs, are the lame as- the laws concerning 
REBELS. — IV. Muffulmam who witjidraw themfelves from their obe- 
dience to the Im&m, and who hold it lawful to deftroy Muffuimans, 
and to leize their property, and enllave their women, in the lame 
manner as infurgentsV People of this fourth delcription are termed 
Bagbdt, Bagbdt is the plural (^Bdgbge: the word Bdgbee, 

in its literal ienle, means prevarication; allb injuftice and tyranny: — 


Rcl>cU are of 
four dei'erip- 
lions. 


Ill 
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In the language of the z.AW it is particularly applied to inJuflicCf 
namely, withdrawing from obedience to the rightful ItiUlmf (as ap- 
Definition of pears in the Fatiahal^Kadeer.') — "By the rightful hndtn is underftood a 
%btfMitiM. perfon in whom all the qualities efiential to magiftracy are united, 
fuch as IJlamfm, freedom, fanity of intelled, and maturity of age, — 
and who has been de^ed into his office by any tribe of Mujfulmans, 
with theirgeneralconftnt; — ^whofe view and intention is the advance- 
ment of the true religion, and the ftrengthening of the Mujfulmans, ■ 
— ^and under whotn thp h^uffulm^ns enjoy ft^curity in perfon and pro- 
perty one who levies tifbe and according to law ; — ^who, out 
of the public treafury, pays what is due to learned men, preachers, 
Kdzeei^ Muftis^ phUqfoplters, public teachers, and forth ;--rand who , 
is juft in all his dealings whoever does not 

anfWerthis4elfhHptihaii ndt the right Jmins whence it is not incum- 
bent t0 ft»pport fuch a one, but rather it islncumbent to oppofe him, 
dnd make War upon hiixf^ until fuch time as he either adopt a proper 
mode of conduct, or be (lain; as b written in d^e MMn.~al~hikkdyekt 
copied from the 

The Imam ][t is incumbcnt upon the Imdm^ to recal rebels to their allegbnce, 
dealraur^'to and Ihew them what is right, in fuch a manner that the mifunder- 
rwontaie re- y/hich occafioned their cbfe£tk>n may be removed;-— becaufe 

jlJee thus conduced hiinfelf with relj^^ to the people oi HirrSo (a 
diftridt in the territory of Kofa,') when they rebelled;— and alfo, be- 
caufe this mode of proceeding b eafier thmftr.ceit and it b poffible 
that thb more eafy mode of proceedmg may fucceed in removing. the 
evil, fo as to afford no occaftpn for more violet meafures: — ^it is 
therefore requifite that dtey be recalled to th^ afiegiance to the 
/mom, and Ihewn what is right. 


bat muft not 
refrain from 
ufing force* 
if neceifary. 


The Irndtu muft not, however, negiedt more forcffile meafures, 
but inffie beginning of an infun^edtion may oppofe rebeb' by force of 
arms, fuffiicient to quell them. Our hd^r remarks tint 

ha» 
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has thus aflerted in his compendium: apd Imdm KMhir Zdda fays 
that our dodnrs hdd it to be lawful for the Imdm to begin by making 
war upon them, where thqr :are levying troops and colleding them- 
ielves together. Sht^ei maintuns that it is not lawful to make war 
upon rebels, until they cominit a£ksof holtility, becaufe it is not law- 
ful to kill Muffulmam but for the purpofe of repulhon, and rebels are 
Muffulsnms: — contrary to the cafe of infidtki the commencing war 
with whom is lawful, as their infidelity (according to Shrfet) lega- 
lises the putting them to death. The reafoning of our dolors is 
that the propriety of commencing war upon rebels refls upon a cir- 
cumflance which argues that thy will commit' hoflilities on their 
part ; and their levying troops, and coUediug themfelves together, 
and withdrawing ^emi^ves frofoirthcir obedience to the ImatHf are all 
circumftances which argue an hofUle intenliont! fist the bndm were 
to wait until they had aftually commenced hoft 9 ities,.it is likely that 
he might afterwards find the repulfion oC them impraAioaUc : it is 
therefore highly requifite that he commence hofUtities againft them, 
under any of the above cifcumftances, in order that their wickednefs 
may be repelled. 


Upon the /eaimb^g informed of rebds purchafing arms and in- 
Urumenti of war, and ^preparing for hoftilities, he mufl inflantly 
£^ze and imprifon.them, until they turn from their rebellion, and re- 
pent, in order that their wickednefs may be (as far as is pofiible) 
repelled. 


TliC Imtitn 
niufliinpriroii 
malcontcnti 
on the firfl 
appearance of 
an infurrcc- 
tion. 


Ip the rdsels hvrfi a body of forces to whicji thofe who fly from Rule of con- 
battle may ym tbenafeW, in this cafe it is ncceflaiy, without lofs 
of time, to put to death all the woonded, and to purfue thofe who * 

fly, in order that they may not join that body,eaiid that their wicked- /.“w. 
nefe may be repelled : but if the rebels have not a body of this kind in 
referve, thdr wounded mufl not. be ilain, nor thofe of them pnriiic'.l 
who fly from battle, as in thif.^fe their wickednefs is repelled wiHi- 


Voi. II. 
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out 
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out further bloodihed.«-.^i^^y t^iat ia .neither eaie are their 
wounded to be (kun, or thofe of theiti who fty frbni tiiitde'^l^^ 
biecaufe the flaying of them is not lawful btK for thi^ puf|)dlh 'f^ rr/«/- 
Jfoft, and i^n a rebd l»ng difaUed, or flying from battle,, the flaying 
of him ia no longer /hr the purpoji ^ iQad con&quently is 

illegal. To this, however, it may be replied that the flaying of them, 
turns upon the of hoflility, not upon oiflfffe/ hoftility, (as was 

before ftated,) and where they poflefs a referved force to which the 
wounded or the fugitives m^ join thcmfoliMS, tbt^ aigumentof hofli* 
lity exifts. 

a 


The families 
and property 
of rebels re- 
maia invio- 
late. 


The fomSies of rebeTs are not to be- reduced to flavery, nor their 
property divided among iia^AMMir,*{ia the imnner of plunder.} 
The reafons for fliis are twofold Jlkiy. in the war of Jamly 

orderedthat ** the ihlveB Of liie jBflfila flioi^ not be flain, nor their 
** Wives or flunities enflaved, liW fluw taken,**^ and he ia 

legiflator in thisparticiflar; (dkeexpofittonl of that paflage, in the or> 
derspf A/ety that '* tbejUmsJh(mUnS ic'JUMy'viy. that they are not 
to be flain, wAerr there is no ho<fy. ef the rebels to wbidt they might , 
unitt then^ehesy ^ Suffered to ga ;— for where there is |^ch Ebody;, 
it is at the ^foretion of the Imdm cither to kill the (laves, or to im> 
piifon them, fo as to-farevent their joming this body :)•— secondly,. 
rebels oxo Muffulmansy vd ^omStn^ttac^hie^ ptotof^toperfon and 
property. 


Thcamiof ^ 

arms as foil into thmr hands, provided have occaflon for them. 
Shffe'i maintains that this h unlawful: ai^ the fonm ^fforence of 
opinion fubfifls tefjpeSii^flich /^^odthereb^as ^intp the hands 
' of the Muffuhuttu. T^be argument oSShffel is that as dtrie are the 
property of Muffuhnansy the uieipf them, uiWs with coofent of the 
owner, is. illegal. The arguments of mir.dli^s upon this point are 
Ake divided the ai:it|9, rebclU among hb foU 
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lowers in Bafr^t and tj^^^viHon was made on account of nec^tfftty^ 
and not as a transfer .of property :>—sscoNDt.T, as it is lawfid for the 
Aafar to take the arms aS other i who are not rebels, and to divide them 
among the troops, to vie according to necefllty, it follows that the 
£ime ad with reiped tO’the property of rebeh is lawful in the ImStn a 
Jortiorif on this ^und, that it is lawful to adopt ofmall evil, for the ^ 
purpoie of repelling a great one. It is incumbent on the Im^n,, more* 
over, to detain the property of rebels in cuftody ; and he muft neither *• 

(hare it as fpoil, lior rellore it to the owners until they repent ; but 
upon their repentance, he may reftore to them their property : their 
property is not to be lhared as fpoil, becaufe rebeh are Muffulmans, and 
JJkumftn occahons protedton to perlbn and property, as was before 
ftated but it is to be detained in cuftody,. as their yvickednefs may 
be repelled by cutting o 6 F thi^ r^ur^ ; their property, therefore, is 
to be held in cuftody althouj^ At iSfafulmans have no occafioo fur it : 

(fuch horfes, however, as are among their property, muft be Ibid, 
becaufe keeping the pr/cr is both eafy, and alfo advantageous to the 
owner:)— and their property muft be reftored to them upon repent- “*11,,, 
ance, the realbn of detention cmfes upon repentance, atul the <>>«' 

Mii ^ mw ■ W1CC« 


property is tmjfotu 


ft- 


Ir the rebds l^ould^have exaded tithe or tribute of the inhabitants ruht or fn . 
of a territory which ibey had. overcome, the ImJm muft not again tlby 
levy tithe or tribute theip, becaule .the ImAa is vefted with authority 
to colled thofetaxpstrf'tbepMple, iu virtue of tbefroteSiou he e^ordi cIim; . 
rJ6rm; at^ mtWcalei9<4d^fHpA he hMnptprc«e4ed^t^ If> theti, 
the reb^ titt^tk^ and tribute upon' their proper objeds, it 

lufficn with relprd to the pepptc of whom thoic taxes bad been col- 
leded fay them, and the tithe and tribute owing by them is duly ren- 
dered, as the clumant to them has received his ri^t:— if, however, 
the rebels have uot expended the tithe or tribute upon thc»r proper 
objeds, thd"^e<i^ 1 e rf ttot diftrid are bound ' in cbnfcience to pay them 
over again,' beotufe what they firft gave has not been applied to the 

Kk 2 proper 
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proper* objed. Our author remarks it of ^ klunied> in 

the law, that it is not incumbent upon the p^le to pafjr irihite over 
again, becaufe the rebels are alio worr/er/, w/6e war 
M*, and are therefore proper objeds of expenditure of tribute^ d- 
though they bergMs; and in the fame manner, it is not incun^rlt 
upon themto pay/z/i&r a fecond time, w^cre the rebels are in a ftate 
bnt upon the of poverty, lince /UAg is a right of the /wr ; — ^but Jbr the future the 
Itn&m will colledt tithe and tribute from thofe people, becauie he 
tob^coSeift^ protects them, and conlequently his authority over them is 
as before. evident. 


If, in an army of rebels, one of them kill another, and the rebels 
other^dMs be afterwards overcome by the troops of t^e rightful Im&m^ no fine of 
*“y blood is <»aded of the flayer; nor is hefutyeA to retaliation ; becauie 
the authority of the rightful not extend over him at the 

time of the murder, and hence the a<£t does not occafion either re- 
taliation or fine;---in the fame manner as a inurder committed- in a 
foreign country ; tliat is, if one kilt another in a foreign 

country, and ihe MuJulman forces afterwards overcome that territory, 
the murder^ is not liable to any puhilhment; — io al% in the cafe 
in queftion ;— ^becaufe the (namely, non-exiftkice of the /momV 

authority at the time of the fa£l,) appmrs in both cales alike. 


Muider.cofli- 
initted .iii • 
nxy poflefled 
by rmk, but 
where they 
have notefta. 
bUflud aniy 
janidiAion, 
upon recovery 
ef the dty 
oceafione re- 
taliation. 


If rebels overcome a city, aiid one of tne^ Mhabifants wilfully 
murder another, and the tropj^s of the rig^fi^ 
cover the city and drive the rcbds away,|b^^ th^ l^ye .1^ 

to eftabfiflt any jurildi^ohWef the mediation 

muft be executed upon ^e mutdcrer,^ btimui^ in Tuck udl^ce the 
authority o^ihe Imtl^'has nevi^^a ^re t-> 

retaliation is therefore due. 


'* Aeheioi Mtijpilmaah SM CM^vehdy 


If 
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- Ifa peribn, not a reie/^ flay a rebd, the murderer nev^hdeft in- 
herits of the rebel*, where connexion of inheritance iubfilb between 
the parties (fuch as /atier and Jin for inftance.)->-lf, moreover, one reiei *,na; in 

kill another, and declare that V he had flain him in tbe rlgbt^f* and theftmenian. 
perfift in this declaration, in this cafe allb the flayer inherits of the flain : *in)^t 

but if the flayer aver that.** he had killed him unrightfully^* in this 
cafe he cannot inherit of him. This is the do£bineof Haneefa and 
Mohammed. Ahoo Toofef maintains that the flayer caimot inherit of 
the flain in either cafe, and fuch is alfo tlie opinion of Sbtfei. This 
difference of opinion has its foundation in the rule of our do^rs, 
that where any perfon, not a rebels deftroys either the perfbn or the 
property of a rebel, npthing whatever is inevunbent upon him, neither 
fincy re'ialiationt nor indemnification for the property, — nor is he an 
offender^ becaufe every perfbn not rebellious is commanded to make 
war upon rebels, for, the purpofe of repelling their wipkednefs ; — and 
in the fame manner a rebels if he kill one ^ho is not a rebel, is not 
liable either to fine or retaliation : — but yet hp is an Accord- 

ing Xn Shefety on the other hand, (in conformity with an opinion of 
his before delivered,) the rebel is liable to fincy retaHatimy or indemnify 
cation for the property and the fame difl^rence of opuiion obtains 
in a cafe wh^e an apoftate dies, or deferts to a foreign country, after 
having deftroyed the perfon or pro^rty of any one. The argument 
of Shtfe'i is that the rebel in queflion has deftroyed protected property, 
or has fhun a perfbn of proteded blood, and is coufequently anfwer- 
aUe, in the fame manner as is the rule with refpeft to an apoftate 
who is guilty a deftrni^nn of perfon or property before he has 
become independent ^ the l^ujjdman governmoit | by ^uniting him- 

* 87 diejswof whctitancek s murdccer is inospacitated finm inheriting of the perfon 

whom he has murdered, whatever be their relatire connexion. 

t That if, in die caide of the ri^tfiil Imimy at beii^ a r#fr4 

t Literally, hrfart hibat aejuirtd a pntur ipm rt^antty Ua upon this ptwtr if tpt» 
rtfiflmct beu^ i^by whatever tneMitj acquirnl, a petto it no longer confidercd at being 
fubjiCt U tbt Uiw. " ■ d 


felf 
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ieif^o a foreign povtrer. The air^fneiits of our do£b» upon this 
pmnt are twofoU r^yiKST, what th(^ maintam is ftie^ttnitcid opmioiip 
of all the companions',' as recMded b 3 r il4^«e:*r-*BcpNiii.T, the>^ 
ill quellbn commintd the defitodioa under an iavsdid pardexi ; 
and ah pitted ituads t^^ (ame as a V4i!^prdext, in re^eit to 
the obh^tm of re%>hiibiKty,' where, together with the invalid 
pretext, thdre is alii» a power df open refi Aance ;~ia the lame msumer 
as where an alien kills iiMuJubtm in a foreign country, in which 
cafe the alien, if he afterwards become a Mujjulmmi is not refponfiUe 
for the murder, becaufe (at the time of the murder} he poflefl^ 
a power of open rdif^ce*, and alfo a pretext.— The principle 
upon which t^ process is that m order to the law taking eilhft 
upon a perfon againft whom any thing lies, it is requifite that he 
either aekdowleilge the law, or that there exift a power of enforcing 
the law ttpott him at the time of the now a rebel does not ac- 

knowledge the illegafity of flaying one who is mt a rebd, fince in his 
belief (in confhfnuty with hb hnralid fretextt) the (laying of fuch a 
perfon is altgiu^8^;-^dkhet' is there a powd of enforcing the law 
upon a rehd, (Since the Jh^’s authority is terminacdl with refpeft to 
a rebel, Iri^^bhfl^uehce of thil' rebel being p(^efi^ of a power of open 
refiftatt6e^~The cafe is dthpwife frevim to the eflablifhment of 
the power of open reflflance, as the /ffli|e’s'authority is then nqt extin- 
gtiifnedii^It is alfo dthdwife where he flays mitbout a pretext, as ia 
this cafe an obligation of refponfll^y ri^s upon him according to 
his own beliefi— It is contrary, alfo, to crhmnalitjfy as a rebel is an 
offender in flaying a perfon vfho is nd anhe), ahhpugh he he poflUfl^ 
ofapower cif'C^n refiflance; fbrthe j^sfli^otir ^ this 
not prevent a circumflance beingy^j^, fince the flnfuht^ of an aft 
is on account »f the right of the tAW, and hb' poflyKeh Of the 
power of open refiflance is not edfib^ied with refpeft to the 
JL.AW.— This point, therefoft, l^g efhfelill^; It is to be obferved 

, was altogeOier *aVeomem. ^ 

that 
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tfiat tbe flajing of a rebel by ono who is mt a rebel is ootUn 

(the rebd being (lain bj him in the and therefore uei- 

therprevents inheritance nor occalioas re^xmlibility. — The aigument 
of jSboe Toefift (in the cafe . of a rebel Idltiag a l(^alift) is that an in- 
valid pretext has no regard paid to k farther than merely to prevent 
refpoafilHlity; refponhUUty riierefore is not incumbent: but yet the 
flayer does not »ihi^». becatifo his being the heir dqiends upon the pre- 
vious cftablilhment of his right of inheritance ; and an. invalid pretext 
is of no confideration to eftablifh a right of inheritance: wherefore he 
does not inherit of the flain. The argument of Hatieffa and Moham- 
med upon ther point in queftion is that the ible reafou why one re- 
lation inherits of another relation is becaufe relatioulhip occaHous 
the eflablinimcnt of a right of inheritance:— and. relationfliip exifls 
in the cafe here fuppofed:. now inheritance is rendered illegal only 
by the a£l of killing, which Iwing fupervenieut, there is a neceifity 
to abrogate the fupervenient illegality : and an invalid pretext is fuf- 
ficient for this purpole, in. the fame manner as it foifices to abro- 
gate rile obligation to refponfibility : the invalid pretext,, therefore, 
is regarded for the purpofe of ^ing away the illegality one 
condition of it, however, is that the murderer continue Heady 
in his invalid pretext, and in his belief for if he were to fay, 
^ I now am fenfible that. I^flew him. — in this cafe he 

would' be rel^nfible for the a^ as the pretext aforelaid, which had 
prevented ref^nlibility, no longer exiris. 

Tax &le of armour qr warlike (lores to rebels, or in their camp, 
is abominable*, becaufo (filing arms into the hands of a rebel is an 
afliflance to d^edlion. .There is* however* nothing objeflionaUe in 
the felling of arms in a city (foch^as Ko^af for inftance*) either to 
an inbalntant*. or to a perlbn of whom it is not known whether he 
be a rebel* altho ugh he Ihoiild aftualiy belong to the rebels* becaufe 
the bulk of pec^le in cities are commonly of loyal principles.— >It is 
to be ol^ervi^, 41*0, that k is not criminal to (eU to rebels any thing 

except 


Armi or ar- 
mour muft not 
be fold tore* 
beii: 


but materials 
to make arms 
may bo fold 
to them. 
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except what may be ihiffly termed arm, infaimuch. that materiiJii 
to conilruft arms, ^(uch as iroHt 'and lb forth,) may be ibid to thcmt 
without offence;— in the &me manner as it is illegal to fell 
inffruments (fuch as /»/«, for inftance,) but it is not illegal tb feU, 
the, wood of winch they are made;— and analogous to this is 
faleof'^pes, or w/er, — ^that is to lay, the felling of grapes to . a 
perlbn-who will make wine of th(^ grapes is not illegal, althougjh 
the fide of be prohibited. , 
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Of the Laras refpeding Laktets^ or Pmudlings, 

■'t 

L AKBET, in its primitive fenle, figni^es any thing lifted from i>etnlt!M or 
the ground:— -the term is chiefly ufed to denote an infant aban- 
doned by fome perfon iti the highway in the language of the law 
it fignifies a child abandoned by tholfe to whom it properly belongs, 
from a fear of poverty, or in oi^r to avoid detection in whoredom.— 

The child is termed Lak^ty ibrthis reaibh, that it is eventually lyted 
from the grofmd, whMifhve tlus Xatravofigitrativtly applied, qvcn to the 
property which may happen to be litoni upon it. The perfon who 
takes up the foundling is termed the Moolttkity or taker -up. 


« Thb taking Up of a foundling b laodaUe and generous, as it may The ukiof 
tend to pieforve lus life. This is where the finder fees no immediate ling ii Uud- 
to fUfPliie thrt if the child be not taken up it may pcrifli ^ 

. Jt Li * hut iiKimhm. 
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but where he fees reafbn to apprehend that it may othlerwife {wrifhr 
thti takingofit up is . 

^ ^ '-I' . ■- . ; ■; 

f ’ . • y ■ ’■■ .. . 

AfoimdUBgit A FovNDLiKO 18 free ; becmie/reedm is a quaJity diigitialty ii^e<^ 
rent in Man; a^ the tcrrii^iy, in whi(;l\ the 

found, is a ^rrk6i^of^refflir%’'wbcnceiijs\^fo freer j^reoyer,J$^'iir< 
men, in a MuHfutpan territory, abound more than flaoes, whence the 
foundluig is free, as the fmdlUr waxticxx is a dependant oixht ggtater. 


•od i> main- The maintenance of a foundling is to be defrayed from the public 

wM d by the trc^uiy :^becaufeitial^teGordedfiMn^QHMr^>->aiidalfb,liKattfe, where 
' .the roundling dies wUhout heirs, his eflate goes to the pubKc treafury ; 
and as that is the property of the Mt/fft^man community, his mainte- 
nance mufr be fpmilhed from this property, (ince as the advantage 
refults to the comnumity, the lofs aUb falls upon the community; 
—whence it is that tte Dgfit or^fine of blood) is dpe from the public 
treafury, where^a foundling commits manflaughter. ’ • 


A foundling 
owes noihing 
to his JMim- 
Hi for fnb- 
fidunooiuMi, 
he furniih it 
by order of 
the inagif- 
uate. 


, The is not to exaft any return from the foundling on 

account of to munten^ejifince in maintaining him he a€ts gia- 
tuitov^^ as he ^ iw apjiB9g| |[ o yor him s-?<Ae therefore .cannot exaft- 
anyj^^fPijfr^n t^ fpunaUpg,-^Xcept where he. has farnlfhed him 
ma^teipjce'by ori^r of the magifh^e, in. which cafe tto roamte* 
nance 13. 8 debt upon^'the fo^dli(^»< t>ec|u^, ^ magifbrate’s autho- 
rity .being he. Ueo^qwei^.^exx^ from the 

’foundling. ^ ; 


Kpperfimean 
take • ^uiid> 
linglroilrliif ' 
Mmltmkk but 
by virtue of n 


. jir piH^.iOKer up afoiMUing^ isi at. hbegety t» 

take thttv fbyndfiag from fato»; besmdbv^^^ the 

foundlib|^ i% efrablifiied in him^ as he j&rfr hrd hands upon it.— If,, 
however* any peribn claim the.fr!UocUiQ|^ Tto«is my chHd, 



ijsc ho ■. 
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lie the pfderwce, becauie boUi parties are ttpoti ltt et]^ IbltiBg 
with relpefl to dieir claim ; hutone of them, namely, the MUtlMkitf 
is in unmedhte pefleilion, and is therefore preferred Ur otio'. 
Anah^wosdd require that jf£^^eelaration:Of the clumantbe not ertiilit* 
ed, hecaufe in ooniequtiiu^bi^ the of the M^iiska is deft ii ay ed i 

but the neafon Ipr a tamre firvourahle conftrttdtkm of the law ift ’^lit 
panicvdar is that the claim of the plaintiff is a declaration upon a point 
which Ss advauntageous to the infant, as he thereby obtains the honour 
of an avowed parentage, and the difgrace of a want of parentage isby 
the claim removed from him. Some have aflerted that •the dedanu 
tion in queitira is valid only with relpcD: to the effabUihmentof p||ien-> 
tage, but not with refpe£t to the deftrudion iff the Tiicd/taiit^srif^t of* 
poiTcffion ; — and £)me, agua, lay that upon the parentage bdng 
cftablilhed, the Mooltakh*^ right of poffeffibn is deftroyed, becaufe 
one CQnfequence of an eftabliflunent of parentage is. that the ftther 
has a preferaice, in the charge of his child, over all others* 

If a Mooltaiit declare his foundling to be bit tJbm cbilij after hav* 
ing already declared it to be afkndUn^ fiarie fay thaf his declantkm 
is valid, both from analogy, and allb onlk pi|pCiple of benevolence; bb> 
oaufe his claiih refpcffts a thing alreadyitt h» hands, ’ and is uHcdtitro- .sasunM. . 
verted, — is any other peribn*s fi^ttberfeby ddftroyed. * The better 
opinion, however, hthat his chdm is vdM only on a principle^ bent- 
Ankmei tht 'J^fyiftdkit contraififts 

biinielf^ as He atl|^ dedfared the chftd w be a "found^g, and .iftei'- 
wards jfvers k t^ km bipipwbtbiUt---mM^ ^iCtnoee 

able coiffh|uS:ien coDtradidhon Tefpe<^*o a yon- 

ceded hatwe, BeeiiiBiifn 

of h» wife; without lul Imowid^, a^ that he afterwards comes tb u 
IcnowleBge (ff'the circiitnftftice. 

*^If twin pii^bs advance a cWm together, eadi ^ ^ • 

fin^ a peilbn is my child,”'a^ one of * 

Liz ' them 
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P«‘ tlkffll jpoint out a pajcticukr 0t^/6 upon th(^fouiuUi^'a.]^y, 

the other, tlie fouu^iitj^ ito him,^ bec^ire iippa^t cir- 

cun^anccs t<^ii)bny in his &vour, as the 
with his . dedbHfa^Qh. >BtA if neither of ^emr 'poiqt put aii^ partieular 
mark, n to ietA of ,tkei^, becaulc. they sre 

bothagfpadia-^BCilitig'with claim* Ifoae 

of ,fbe^ lloWemi [that is, before the other,} the 

fooi«thiig>^^is adjudged to him, becaofo his right is eftablilhed at a time 
vbjUv no perfoa extroverted it ;-^xcept where the other brings 
on lence^ aeevidence is more powerful than a hoiple c4xw. 

Afiwndling*' 'If'a foundlfng bh’tiften. Up in a City OT village, and a 

di fevCT^ ^by i& hu eUliii the parxtage u eftablilhed in the Zim^ 

uire, ' but:^e child is a Mujfulman, This proceeds upon a favourable 
cXfhlii^ioh; becaufe the claim of the Zin^e involves two pcants, 
I. a declaration parentage, tithich 'hi <^<miag0ous Xo the child, 
—II, a deftruftion of the IJUmjfin eftablilhed from the circum- 


t6rff he'U a 
Zimmigl 


fiance ofth;e :G|iikl%em^ found in a Mujfulman territory,, which is in^ 
jw 'mi to .dadl'ehUd ; and his claim is admitted fo ftar as it is advanr 
b|gxus ,Co.>^<S;cbUd, b^ noilKfo far as to be injurious to him. If, 
hoyM;ve%>tibe chUd .be ixnd oity or village of the Ziwwcrr, of in 
a it h 'a Zimnue. This kft opiniem is luiiverlal, 

(|^^Ai8 to ray,fis: u^ admitted) where the foundling is 

up, in .fhdie^placcs, fy a Zmme:—^t if a ft^idiing be Ukx 
up, ^ any places bjr; a ^ i| a^Mnwrf take up. a 

foundling., Mf^fk^place, tjiiinru is^^^i^e^ce opinion ; 

for^jt itifi|i^;in 

the./i^jsmgaid^ ^ found- 
ling ;-Hthat if it be found ip a foimdling is a 

MuJJulm«^^ and if not, it is a Z/mawr, whethn i^^^^ takx up by a 
Muffulmin or an te^/: and the-rea^ » the fou^ 

has l^en lirft difooveied in.that ^ foifome Cepiqrof jh^k of ' 
.oiH^^.i&^.the Mabjait it h to ... 
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thtt is, if a 
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z *Mum 


; iip 4 lie it is 


_ », ^ if a It up it is a 

(sad she '^me is mentioned by Uh Simi£» from 
feafon is this, that :is m^ than pAve; becaull^# 

parTOts were brou^t (^yes,: wil^ their mfent child froiti 4 
fordgn country into the Mt/jynuut ttmtfMjt the infant is an iniidd In 
confot|aity with the ftate of the parents, hum, whidi it . is evident that 
p^effim is more powerful than fiMt, In other copies of the book of 
dahns it » 'l^ that, out d* tendernds to the child, r^rd mud be W 
Variably had — ^in other words, if the child be found in ttnlpee 

beldnging to Zimmees^ and be there taken up by, a MuJitlmaH^^ a* 
Muffulmanv and if it be takeh up by a Zimmee in a Uuffulman place, 
it is in this cafo alfo z MuJJMum, 


If any perfon lay claim to a foundling, as being Us yAitv^ his claim 
is not admitted, bemule as it is apparent that the foundling is frtty 
it cannot be fuppofed a Have unlefs 'the claimant pfoduce evidence to 
prove that it bdongs to him as fueb.- Obfetye, alfo, that if a flave 
were to claim a foundling, laying tld| is ipy child,” the parentage 
is cdablilhed in him, becauie this is ^va^h^eous; the foundling, 
however, is frte^ becaufe the child of a man who is a Have is free 
when born of a free woman^ aud it is a flave when born of a woman 
who is a paoe \ concerning the child being, a flave,. therefore, there is 
a dopbt ; and‘ hence itsy^«r<Am, which >S fliewn by apparent circum- 
Ihuices, 'cSnndt''beideftrpyiK|, l>d»ule^,d^the ,dpubt. A freeman, in 
claiming a foundling,_|^^^^|rence to' a (lavt, and a MuffUman has 
preference fo a‘ Z/nt^c'^^aufo the cl^ of zfreem» or t^zMuffuU 

itotheih^t* 


A foiindling 
cannot be 
claimed as a 
Jlaw* 

Aflavc'sclaia 
of parenuge 
withrtrfpe^io 
a foundling it 
admitted {mxt 
the foandiing 
ii /rr#. 


f nan IS 


If there be any jppperty upun a foundling (fuch as bracelets. znA rhepropnty 
fo forth,) fuch 'property befoifp to the foundling, becauie apparent 
circumltsuic^irtgue t^: and in laiire manner, and for the lame 
reafon, if thtreW'any property foltcbed'on the animal upon which a 
5 ' foundling 



life upon die 
aucbority of 
the 
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foundling is exp^ed. iu^ji 

The iri^qiri^^ A^yfo|:the 

wants of 

expci4 i»^i^.;i?f tfo« ai^sra ,«pon Juch an blgp^ Btm % 

to pap^d the property iafo^lyhig the 
^ frpm the i^^,i ;^^ 


; ptoj>«rty In (^CH^oa the.fouhfiSnf 

foiiadlingy andfo 
pfMj^e fuch artioles iuf Bfo reqht^^^^ fuch as 

V/Mia/r : ..■• ,■.. ■•■- 


A MwltcUt 
cannot con 


any adit la 
reipcdl to his 
ffODcrqr. 
(witiiottcau* 
thority:) 


»,...« rV K Uwful for a UodttihU to C(Wti^- his foundling in niar- 
tl^“hiir' risij^'twSaufe he has no authdiipr W fo doing, 'fince the reafon for 
authority, (nanadiy; 
do hot exifoinUm. * ih ifo6^ih^;t^ 

ii^it to peff^ aihy |db ri^^ his foun^irigj 

analogous ti0tht rdliri£ri^ has a 

ri^t to i^efeiharge of iter iii^ is not at liberty to 

perfoim aity a^a*i6fpe® i Moo/taiit Mi6s in 

the &me -Ttic principle upon which this proceeds is 

thrit authority to wUh fol^S^ to the pfojpwty of efta- 

bliihed with a view fo the foertyfo^ t^^ and this is 

affured only by two circurpt^cev/fljfif^^ 

tion: now in each ofl hp ' p i ^f ij ffld t ry ei ^^ of .th<?re quali- 
ties exittsf for a mptheri ajfoough a ^ 

for her child, is dehdent al- 

though he be pofibOed ol^rfeS £finAmi iS'id^cieat in ig^dhn. 


Wrln mW 

takefSlMb 


It is lawful for a j 
il^ed to his foundling a 
• tD.^cfoundling : and fiir ririf 
of a gift, whefo 



ithathtuaetyfo 
diicretion; arid 
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ikne manner the mtbp^ of an ih&nt, or her executert are at liberty to 
tike ipdfli^on of any pft prefented to the tn^ipiir. - 

A MooL-f AXtT is at liberty to lenA his foufulhng to fchoiMk^ and And Uoi 
t&o pH^fe of edition, beol^ this cdmls under tM(l head of /HmNk 
«nd injtru&m^ and attentbh to his welfiut. 

A HOOLT AKIT is at liberty to d^e m his foandling.— Onr a'lth^r * u. ^ 

remarks that this is recorded by Kadioree in his compendium. In 

- ^ ,v ■•■ A Aire. 

the Jama Sagiieer it is laid that it is not lawful for a Meoltdiit tc^hiie 
out his foundling •end this is approved. 'The ground upon 11^1'^ 
the report of Kadaaree proceeds is that letting out to hire is one ni ^ 
of inftrudion. The rmibn for the oppolite dodrine, as ftated in the 
JamaSagbeert is that a Moeltaiihisj^slt Idasrty tb^tum the du;ulties. 
of his foundling to his own advantage; he is therefbre.in the £une, 
fituatiQn asan eontraiy^to the cafe a iqatdrr, lincefhe is at 
liberty to turn the hicaities of Jier 'child' to her own advantage, as 
'lhall be hereafter demonftrated. in treating of jihmiiMtim. 


HEDJrA. 










B 0 O .K XI, 

Ot LiHfktc^y m 7r<»ti|r. 


ru«.;.i^ -f y OOKT A figni£es prop^y which' a perfon finds Ijiiig upon the 
■ i A takes wiray for the purpi^e of prefermg it, in the 

manner of i /Vf/f. It is piOper to obferre that the terntfi Lak^t and 
hsm ah affinity w^p^ to their y^, t^,difforence be- 
tween ihon being merely thh, that jL^jre/ is nfod^with regard to 
the’huroan fpecies, andLsol/a with r^ud to any thing^<^. 


AewiwpiO" A Lookta, or 5rcw ptojj^y, traft in the 

SS 7 k Se* of the or fiit^^, whw fe’hae?cdW 

iw^ofthe aefs that ** he takm foch jnrc^ity fo ioeder 

“ he will reftore it to tfe propi^^i"T4^^|^ of takings 
it is authorifcd by the XAwv^^ is t^^^ amdttS*, i 


'Au- 


rittt » to Ay, the taking top of by Sfld;i*#ircii 

ytMt than flying it 10 xemMAfdwn.kh ^^^ : ' ^ 



jCf 

f® ?“?flJt;oCj0W,4o^^>i^ - Tba W;|Kbeiw thei« i»^a 
rfew^:. or^^rojed.^t-j-^^ 

' Ibat .i» W . 

- 5 ^ ?l?f %'K. ^Vf [y^W 

r^^bnfiljdi^y i|ii»t 

% iocuiD^nt upoa^ 

and in ikme' 
»b t fa^;,jyberc bA^fcIf and the 
proprietor b® b^ t»te^.^J5 l*W|>^y avpwedly «‘ for 

“ the owner ;”'becaufo Adr agfoemfent m this point ia a proof with 
reip^ to both ; a^ beiiM the^dechration of the propnetor that *^e 
[the £nd^^ ** h^ '^en t^ni for ‘ did owner** iuno^ts to the |iune 
as tf'the finder wm *t0/pr<^^ had tabni' diem 

,^bt,tbe owheii‘.~i^' teVwid^ ‘^e ^*4**® ** I ^®®V than for 

'* «^;^**.rdipm4^^ is ill an- 

thondes, faieotnie he liere appears to have ddcen ttie‘']^!(^rt^ of 
another without that odrar*lcoideot, and with^iit thd'pdm^ 

the LAW. 


^aiur to wit»efi»^ at^' 


'l4 ‘iiie fiiaief ^ . 'a^/ ^ 

t^e^tinie^il^^^l^^ 

and he and Ihe; pwntt Uf^ this point, the finder 

iw%g toeSf^StjIS^ tb^ owner den^g this»> 7 > 

inaepaimficat^. ,$» : da®|, ., acpirding to oat^a and iSiuMa^^^ Moo 
tfi^ jua^^ not 4ttei! and that the.y£wr*s declare 

is to. ixijerei^t^ na^ in his bdialif. becauie k 
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ctaHh^ that he' had taken the property for Mvwr ; bht as this' is 
a plea, ‘he is hot discharged from fe^ioihfibility : and with 

Tefpedl to what is urged by ifl^eo Toofif^ that ** s^jflRuancei teftify in 
** the hhder’s behalf,** theyfeply that in the fiune manner as appear- 
ances argue that the finder tohk the pw^ierty for thA o5>»rr, lb do they 
likiwife atgtie that he' has takeii them for as it is probable 

that a Iperfon' Who perfcrms #£ls'with fefpeft to ptbperty does lb for 
himfeffy and ‘riot fot V^w/iSir)'; a^ hcrice, as appearances on both fides 
lead to op}fofite conclu'fi(»is,'th(^'are'on both fides* dropt. 


i!iffic!ently*° Calling people to withefs it luffices that the finder lay to the 

witneiTed by byftaiiders “ If yc hear of any one faking for this /rwr-pfopefty, 
jK^ScattonV diroff hini to me;”— and this, whethiei* the trove property cohfift 

^ of a* fihgV article, of of numerous articles, tecaufe, as the term 
' X^^tavs ^ genenck ubiin, it applies MtKer to a fingle article, or to 
• fev^ difierent articles. - 


tenSSwjmS property be of Icfs value than ten dimsy it behoves 

be adi^fed thc findtt to advcrtife it fpr fome days,— (that is, for fo long as he 
dee^' expedSent,)— ^but' if it "exceed ten it>»« in value, he muft ad- 
teiiifmf,fer it for thc’lpace of a year. 'The 'compiler of thcHr<i^« rc- 

^ marks that' this is one ’opmi<m from in the 

‘ ^dhfooty maintains that the finder ihould ^vertife it for the (pace of a 

year, whether 'the value he’^rea/ or ^ww//, (and fvich is aUb thi opi- 
hidn of K the 'prophet has find ** takes up a 

“ ^irme piMpet’ty* tfUifl adOertiJe if for With(tat OUddh^ any 

dilHoftiOri'tjef^^iri a!nd' a£ ''^orcia* 

fon*' for the' fdrnief 'Op«hk>n is i^at'lfoe fikihg iftd'thd IjiacOrif Hfsar 
■ocCtlA*id 'til{|>Odiiig a' ttbve ' j^fi^xirty W‘the‘'li^ue ‘of bric huri<friid 
dSr^Mdrx, Which ve ^ual to a thouliuid ‘dtrmi ribw tai dirms, oi i&y 
.thing abbVe tbaffiim, are ifio £iirie"Wa't)mo1fiind‘(^^ fi^l|ib&'tO 
the amputation of a thief’s hand, or the legalizing ot generation*, 


* Ten dims is the finalleft llower admitted in marrit^. 


whence 
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whence it is enjpined to advertiie a trove property for aye^p, out fof . 
caution ; but My thing^Jar/ of tca</fr«#,dqef not reretnble a tht^nd . 

^rm with to any of tliofe particukr^, whence this jpowd.is 

left to the difct^oin of the .huder of a prQp<;ity .of that rahte.., Scipaipi 
allege that the approved opioioti.is tbaf there is no particular fpace of 
time, this being left entirely to the difcretion of the hnder, who 
muft advertife the trove property until he fee reafon to con^lu^e that 
it will never be called for by the owner, and muft then beftpw it.in 
alms. All that h here advanced proceeds upon a fuppofition that tho. 
trove property is of a Uftiug ai^ Unperilhable natpre : but .if it be, of a 
perilhable nature, and unfit to krap, it nauR be adyertif^ until itps in. 
danger of periling, and mu:^ then .be beRo.wed in alpis. It is proper . 
to rer^k that , the finder muR make advertifement of the trove pro* 
perty in the place where he found it| and dfo in .other places of public 
refort^ as by, adyertifing it in fuch pkces, it is . moR probable that the 
owner may r^ovCT it. 


If the trove,. pr|p|>crty.b«..o^|u.ch a natpre as that it is.l^no^yn that .a trove nt »i 
the .owper,.>vjU nat.cs^ fof, it,. (fuchss,dsterRoni:5,, or po^ranatc, 

Ikinji) . it . is tl^ fapae M ,if ^e.p>yfler had,.thro\jif4 ^ 

that it is lawful to ufc.U.wjtlwul; adyiq-tiifement: butjyctjit,.^,coimT hil o»n ufr. 
nucs..the prppf^. pf $hc .p^ner*r pcrfop;,.ynkh9iV^9 i* 

not.v^d,, 

t n , ‘ 


If the. fio4fsr, duly adverfifc the trosvf. propcrt»;aad.difi;Qvcr>the iriheown-T 
proprietor, .it is .fpRj— - hut, if fic cannot .|dilcover„h‘*9« fiw two,, 
thhigs at hijspptiqn;r?if he;Chui^,.he,ro^ bclhayv hiin'alou^vbccaid^^ !^h« kSw 
it is ipeumbMt to teRore the t®; the Pwn!er,as, faf,as,pQ^y, be, jhe jj^pert)- 

poffible* and this is to be efFcfled either by giving the adual property ke/pT'fer 

the owprr. 

* That is to Ay, although it bo Umftd Ibe- the fiader to ufe it, yet the owocr hat » 
claiit H|ioa bi« Ar-AaivaliM 


Mm2 


to 



zas 
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to the owner, where he is difeovered, or by beftowjng it in alms, 
fo as that a return for it; (namely, the metit) may reach the Owner, 
as he will aflent, upon hearing of its having been lo beftowed: or if 
the finder cK'ufe, he may continue to keep the propei|y, in hopes of 
difeovering the owner and reftoring it to him. 

II? the finder of a trove property di&over the owner, after having 
beftowed it in alms, the owner has two things at his option:— if he 
chufe, he may approve of and confirm the charity, in which cafe he 
has the merit of it; becaule, although the finder has beftowed it in 
alms by permillion of the law, yet as the owner has not coniented 
to his fo doing, the alms-gi/t remuns fufpended upon his confent to 
it: ss the patifert however, becomes endowed with the property in 
queftion previous to his conlent, it does not remain fulpended upon 
the continuance of the fubjefl* : (contrary to a cafe of fale by an un- 
’authorifed perfon ; in other words, if an unauthorifed perfon execute a 
laic, the validity of it depends upon the continuance of the fubjeft 'f, 
that is, of the article fold, becaufe the purchafer docs not become en- 
dowed with it until tfter confent :) or, if the owner chufe, he may 
take an indemnification from the finder, becaufe he has beftowed a 
property upon the poor without confent of the proprietor. 

OBjsctioN. It would appear that indemnification is not incum- 
boit upon the finder, as he has beftowed the property in alms, with 
the confent of the law. , 

Reply. - rHis beftowing it in altris, ^ith the confent of the law, 
does not oppofe the obligation of felponfildfity, in behalf of the right 
of the owner; inthefarhemanneras where U perfon eats theproperty 
of anothor when pwifliing with fartuiie;- fb^in ^ cafe he owes in- 

* ** llpm tht ttHtiHurntt tf the fulytH'' ' That is, upon die continuance of the pro- 
perty i« si* - 4 

t That is, upon the continuance of the property, Which is the fiiljefi of the in the ' 

hands of the owner. 

6 demnification, 
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demniHcation, although he be permitted {>y the i.AW to cat another’s 
property in fuch^ lituation ; and fo allb'in the cafe in quefhon. 

•—Or, if the owner chule, he may take indemnification from thc^ai^^r, 
where the trlMre property has perilhetl in his hands, — becaufe he has 
taken poflelfiou of the property of another perfon without his confeut ; — 
or, if the property be remaining in the hands of the pauper, the owner 
may take it from him, as he thus recovers his oHual property. 

Objection. — It has been already Rated that the pauper becomes 
endowed with the property previous to the owner’s conient ; whence 
it would appear that the owner has no right to reftitution. 

Reply. — ERablilhment of property does not oppofc a right to 
reRitUtion ; in the liune manner as a donor is at liberty to refume his 
gift, although the donee have become proprietor upon taking poRcf* 
Ron of it. 

It is laudable to i^ure and take care of Rrayed cattle; fuch as 
exeUt go'atSf or came/s. Mafsk and Sbafe'i maintain that where a per- 
fon finds Rrayed camels or oxen in the defert*, it b moR eligible to 
leave them, the feizing of them being abominable : — and concerning 
the fccuring of Rrayed borfes there is the fame difference of opinion. 
The argument of Malik and Shetfe'i is that illegality is originally con- 
ncAed with taking the property of another, which is not allowable 
except where there Is apprehenfion of its periRiing if it be not taken: 
but where a trove property is of fuch a nature as to be capable of re- 
pelling braRsof prey, (Rich as oxen^ who may repel them with their 
horns, or catmls and bor/eSf who may repel them with their hoofs 
or thdr teeth,) there is little apprdienfion of its perifhing: it is Rill 
however to be Rifpe&ed that it wiZ/perilh, and hence it is declared abo- 

* Jhak. Sibra. Tliis is the term iq>|died in general to tbe extenfive and barren defertr 
•f JroUoi it allb awantany wafie or imendofed land. 
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tntyahje to, if , an^, moft Vai|daJ)lc, to leave itf., The ^rgu^^lit. 
of our doj^ors is tlwt.lhc. ju^jpalsj.iu, queftipf^ arc trev^^roferfj;^ mi 
there is rcaf 9 fi.,to ap^eliend, thek pcrilhiqg, wl^ence'k is laudable to 
fccureand advertife .them, in order that the pt;opcrt^^ay be prcr 
IcrveJ, in thefapae.ipanner.as the. fecur.mg of ftraycd.^wi/^ is laudable, 
according to all. If, moreover, the finder give fubfittence ,to troves 
of this deferiptipn without authority from the magiftrate, it is a gra*, 
tuitous ad, bccaufe of his .not jpoffefiing any authority ; but if he give 
fubfilience by order of the ma^ftpte, it is a debt uppn.thc owner, be; 
cauic the magiftrate is endqw^ with ^authority ..over the property of 
an abfentee, for the.ppr|^^e,Qf,en5|h|ing .him to ad. with kiudnefsf 
to the abjentce; and th.ejgivj}t^,of,pt|jft^ence.,.is a ki^dnefs on .fomc 
occalipns^ as fhaU the quc|]ljqu re- 

fpeding the fubfiftence of tnc troves be brought before the m^if- 
trate, he muft inquire into the particulars: and if the troves be 


capable. of />/re, (fuch %s,horfesy^ camli/, o^oafw} he muft order them 
to be liircd out, and fubfifted from, their We, .bccaufe in this cafe the 
animals continue the prppe^. of the owner wWout ful^(^ing him.^ 
to any debt: (an<f a fimilaf ^u^gmeni; muft he paifed wjthVcfppd to , 
fugitive itaves:): — ^but if tlie tiov^s he unfit. for^<&/V<r, ffu.ch as.^ofl/r or, . 
Jheep^ and it be appy.ehended if the finder wVi^ po/b^ft them^ 

the fubfiftence would equal, their value, the magiftrate muft d^red 
them to be fold, and the pnee to.be kept, in fuen. a manner that the 
troves may be o/r/ya/^preferyed, in theirw/«fj becaufe the prefervation 
of them in fubjiance is impradicable. — If, however, the haanftrate 
deem k lit, to. jgivc fubfiftehce, he muft adiqdge fuljtfiftem^ to .be,, 
given, making the fiinic a dcbt.upqp the ownpf of idie 
cavife the magiftrate is apj^ti^ W\i% 


* This is ilrange rcaroniog: it may perium have fimw referentt to frtdtjtinatitni 
i. e. at thtfe ammah fitm OBsTtNlO k ftri^ ft itki^'iS^tvent 

t By the term kiadntfi is here and dlewfacre meant a thu atUmtin tt tbt inttrefi ^ tht 
party atucTHtd. 

nity 
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but iubni^* 

** cnce inuft liot 


nor unlefs the 
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in proof of ilu* 
trove. 


nity and kindnefs; and the giving of fubliftence is a kindnefs both J«l>‘ upon the 
to the vwner and to the to the (nmer, beca'ufe his property 

' is thns preferved to him in fubftance; arid to the fitidery becaufc the 
_ lubfiftence he furniflies is thus made a debt upbh the o^'ner, 
learned in ribre law, however, have laid that the niagiHratc is to iflue 
the order for fubliRence oiily for the term of two or three days,' in /w'^wj 
hopes that the Owner ihay ap^ar ; ' arid that if the owner d6 not ap- 
pear, he muft theri order the trbVes to' be ‘ Ibid, becarile' to 'afford fhb- 
‘ fiftencc to them for a continiiance’ woiuld’be to eradicate the property, 
whence there 'Would be ho' kindnefs ih'adbrding' them fubfiRcncc for 
a long term (that is, for a term beyond three days.)— It is 'obferved, in 
the Mabfoot^ that the production of evidence is requifite, — that is, 
the ma^flrate is not to give an 'Order' for fubfiftmg the animal, ex- auceeu'dcnc*- 
eept where the finder prodtfees evidence to prove that “ fucli an ani- 
“ paal is a /ravr;” and this is approved, becaiife it is! ’poffible that he 
may have obtained poflclliOn of the animal hy ufurpatidn., and in a 
cafe oi ufurfktioh the trtaglibatc dries hbi give an order for fubfiftencc, 
but direds the thing'uiftirped to be rtlfdred'to tlie owner, cxciept in ;» 
cafe oi defojit^ which riarinot be 'proved '^wifhoUt evidence; the pro- 
duction of evidence, thei'efoee, is eBfchfiilly requifite, in order that 
the actual fhtte of the Cafe lhay'be albertaincd. 

OaJfeCTiriN.— Evid<Sice "is hot’ adHriiflible' without an adverfary ; 
and ill the' Cafe' in qbeftirin ‘there’ is hd’ad'vetlary how, th'ctefbrf, 
can evidence be adiiytted ? 

Rfeptr.-^ — The evidence, in the-''pfcfeht 'bafe, is not required for 
the purpble'of ». judicial dircrae, fb' aS to make the Cxiflciicc of *aii ;ul- 
verfary' a heceflaVy Cbridition. 

— If the ’'finder^ lay “ I haVe ho cVidcrice of the aniihal being 
“ with the as a' t'rWe^ ftill its 'it is apparent that it is a trove, jene*. iiiVor- 
the magiltrate muft ^y “ ’fribltft this' animal' /mvi/r/yw/r diila- 
ration be /fisr/**'and then, "if 'the 'Ifittder’s' declaration *be true, 
he 'will have a cWm lipon the” bwhcr’ for the lUbfiftcricc, but not 
if he be an ufurper. It is here ftecetiwy' to tettiatk that what is 
advanced above, that “ the magiftrate muft adjudge fubfiftcncc to be 
4 “ given. 
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“ given, making the fame a debt upon the owner of the animals,” 
plainly implies that the finder will have no claim upon the owner for 
fuch fubfiftence, upon his appearing at a time when the trove has not 
yet been fiild, unlcfs the magillrate, in his decree, direft that “ he 
“ fliall have fuch a claim upon him — ^but if the ihagillrate (hould 
not thus have rendered the fubfillence a debt upon the owner, the 
finder would have no claim upon him for it : — this is approved doc- 
trine. Some fay that the finder has a claim upon the owner for the 
fubfiftence, where he furnilhes it by order of the magillrate, whether 
the magillrate may have explicitly declared the fame to be a debt 
upon the owner or not. • . ; • 


bur he may de- 
tain the trove 
from the 
owner until 
he be paid for 
the fubfilU 
eace : 


Upon the owner appearing, the finder is at liberty to detain the 
trove, until he pay him for the fubfiftence; becaufe the finder has 
preferved the trove, and kept it alive, by' fubfifting it. The cafe is 
therefore the lame as if the owner had obtained his right tf property 
through the finder ; and confequently m trovo relemUes an article 
of fale ; that is, in the fame manlier as the feller is entitled to detain 


the article Ibid until the purchafer produce the price, ib allb, the 
finder is entitled to detain the trove until the owner produce an equi- 
valent for the fubfiftence. The finder, moreover, refembles a perlbn 
who apprehends and brings back a fugitive Have, that is, in the fame 
mann er as that perfon is entitled to detain the ftave on account a 
rccompenfe (fmee it may be faid that be has preferved him) fo allb, 
the finder is at liberty to detain the trove ou account of the fubfift- 
if, however, gn^e to be afforded to it, fince he has thus prelerved it alive. It is 
rifciJTthe*’' to be obferved that the debt for fubfiftence is not.extinguilhed by the 
f "ffion * circumftancc of the trove ^rilhing in the hands of the finder, before 
detention, he his detention of it ; but it is extinguilhed by the trove perilhing in his 
hM no chtm. detention, becaufe by detention it is placed in the fame 

ftatc as a pledge ^ and as debt is extinguilhed by the deftr.ufliou of the 
pledge, fo in the lame manner the debt for fubfiftence is extinguilhed 
by the trove pcriftiiug after detention. 


Troves 
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Troves of lawful articles and of unlawful the lame, in this 
refped, that the finder is to advcrtile them for a year. Shafci con- 
tends that an unlawful article is to be advcrtilcd until the owner ap- 
pear, becaufe the prophet has declared A trove of a forbidden 
“ thing is not lawful to any but the moonshid/* (that is, the claimant 
or the owner — and it thus appearing that the trove is unlawful to 
any except the owner, it is indifpenfable that the finder advertilc it 
until the owner appear, and he rcftorc it to him ; for it mu ft not be 
beftowed in alms* The arguments of our doctors upon this point arc 
twofold: — FIRST, the prophet has laid, “ AJvcrtife the trove hv its 
“ snarks^j and then continue to aJver^ife it for a ycar^' in wdiich no 
diftinilion is made between a Lmful article and an loilawful: — sic- 
coNDLY, the unlawful article in queftion is a trove \ and if, after the 
expiration of the term of advertilement, it be beftowed in alms, the 
owner’s right of property in it ftill continues in force (-; — and luch 
being the cafe, the finder may beftow it in alms, after the expiration 
of the term aforefaid, in^the lame manner as any other troves. — 
With rcfpedl to the laying quoted by Shefei^ the explanation of it is, 
that a trove of a forbidden thing is lawful only to the Moonjlnd^ (rh.it 
is, to the advertifer^ or perfon who makes notification of it,) and tlrit 
it is not lawful for any perfon to take it for his own ufe A ii ;n * 
of a forbidden thing is particularly adverted to in this laying, bmul' 
fucha trove miift be advertiled, although. it appear to be the propn ry 
of firangers^ (who igre continually pafUng through tlic country,) an<l 
if it were not for fuch an injunction, people might apprehend tliat. r> 

* Literally, “ advertife the dao or purse containing the treve^ — ani its t 
“ then advertife the TROVE for a year.** 

As he Hill has a claim of rellicution. (.Sec p. 269.) 

t The difference here turns fdely upon the fciifc in wliirli ih? rerm Alrj rhlu i ? > ;.,- 
taken. Aloonft/td MtcrzWy fignifies a perfon who p'dnh r '- ^ any Is 

adefeription which applies equally to the Ifer or finde* . Shifs i* in t!i; / • *- 

Icnfc, and Hancefa in the latter, 

Voi,n. Nn 
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being the property of ftrangers who will probably never return to de- 
mand it, the advcrtiling.is ufelefs. 

If a perfon appear, and lay claim to a trove, it is not to be given 
to him until he produce evidence. If, however, the claimant deferibe 
the tokens of the trove, by mentioning the wdght of the Srna^ (for 
inllance,) or the purfe in which they are contained, and its tying, it 
may be lawfully given to him but the magiftrate is not to ufe any 
compuljion upon this point. MaM and Sbrfei allege that the magif- 
trate may compel the finder to give up the trove; becaufe he merely 
difputes with the claimant the pojfejjton of the trove, and not the right 
^ property in it ; and fuch being the cafe, a defeription of the toAens 
is made a condition, as the parties dilute concerning the pojejjioti, 
but the produftionof evidence is not made a condition, as they do not 
difpute conccriung the right of property. The argument of our doc- 
tors is that pojfejjion or feizin is a right which may be dcfirable, in the 
fame manner as a^ual property in a thing, where^e no perfon is en- 
titled to claim the pojfejjiou of it but through proof that is, through 
evidence f in the fame manner as no one is entitled to claim property 
in it, but through evidence:— but yet it is lawful for the finder to 
furrender the trove to the claimant, upon his deferibing the tokens, 
bccaufc the prophet has faid “ If the owner appear^ and deferibe the 
** thing whicb contains tb^rave^ and the quantity if the contentSy let 
“ the finder furrender it to bim'f — that is, it is allowable to furrender 
it to him ; for the ordinance here is merely of a permffive nature, fince 
it appears, in the Hadees Mefbhaory that the claimant mu/l produce evi- 
dence y and the defendant mufi which evinces that the com- 
mand contained in this faying is of a permijfive and not of an injuniiive 
nature, otherwife it would not be incumbent upon the claimant to 
produce evidence. 

When the claimant deferibes the tokens of the trove, without 
producing evidence, and the finder furrenders it to him, it is incum- 
5 bent 
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bent on the finder to take lecurlty from him out of caution * ; and con- 
cerning this point there is no difference of opinion (according to the Ra- 
wdyet Saheeb') becaufe here the finder requires the fccurity for bimfelf\. 
This is contrary to the cafe of fecurity required in behalf of an abfentee 
beir ; — that is, where the Kdzee diftributes the effe&s of a periba de- 
ceafed among fuch of his heirs as are prefent,— in this cafe there is a 
difference of opinion concerning his requiring fecurity of the prefent 
heirs, in behalf of an abfent heir, provided fuch fhould hereafter ap- 
pear, — for, according to Umeefa^ fecurity is not required in behalf of 
the abfentee heir, — but according to the two difciples fecurity is lb 
required. 

If any peribn claim a trove, and the finder verify his claim, yet 
fome fay that the Kdzee muA not compel him to furrender the trove ; 
— fimilar to the cafe of an agent empowered to take poffelfion of a 
depolit; in other words, ifany perfbn plead that ** he is an agent 
empowered to take poflefllon of a dppofit from fuch a perfbn,” 
and the truftee verify his declaration, yet he is not compelled to fur- 
render the depojit to the agent ; and fo here likewife. Some, on the con- 
trary, fay that compulfion may be ufed, becaufe in the cafe in quef- 
tion, the owner is a perfon unknown, whereas, in the cafe of a 
depojit^ the owner of the depolit is a perfon who is known, whence the 
polfeflbr cannot be compelled to furrender*it to the agent, he not being 
the owner. 

The finder mufi not beflow the trove in alms upon a rich perfbn, 
becaufe the prophet has laid, ** If no owner gT a trove property appear, 

* Left another perfon fhould afterwards appear, and prove the trove to belong to him, 
by tvidtnetm 

t He takes the fecurity in his own behalfi and not in behalf of any future poffible 
claimanti whO| if he fhould appear, hu recourfe to him for reftitution. 

N n 2 BESTOW 
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“ BESTOW IT IK alms;”— - and it is not lawful to beftow alms Upon 
an o/)u/e>ff perfbn; a'trove, therefore, refembles ZaAkf. 

If the finder be in Opulent cuxuinftances, it is not lawful for him 
to derive any advantage fiom the trove. Shcfiii affirms that this is 
lawful, becaufe the prophet faid XaTeatihet^ who had found an hundred 
deendrSf If the ovener cme, fitrrendir the trove to bm\ but if «o/, 
“ make ufe of //;— and yet Tewdbee was in opulent circumftances. 
Moreover, the ufe of the trove is showed to the finder, where ha 
happens to be in indigent circumftantt»« only in order that this per- 
mifiion may be a motive to him to take up the trover in fuch a manner 
that it may be preferved;* in other words, the finder, in hope of this 
advantage, will take up the trove from the ground, and.it will thus 
be preferved from perilling. Now, the poor and the rich are both 
alike in this particular; and confequently, the finder who is ricp may 
lawfully convert it to his own ufe, in the feme manner as one who 
is poor. The argument <rf“ our doftors is that a ireve is the property 
of anottxr, and hence it is not allowable to derive an advantage from 
it without his permiffion, bccaufe the paflages in the fecred writings 
which prohibit the enjoyment of another’s property are generally ex- 
prefled.— The ufe, moreover, is permitted' to the yoor, (contrary to 
what emeiogy would fuggeft,) in confequence of the faying of tl»e 
. prophet already mentbnedr and of the opinion of all the do£tors ; and 
therefore, any others than thofc remain under the or/g/««/ predica- 
ment, which is an inhibition cl the. ufe. — With refpeft to yAeoXShafe'i 
urges, (that “ the ufe of the trove is altewed to t^ finder where he 
“ happens to be in indigent circumfiances, only in order that this 
“ permiffion may be a motive to him to take up the trove, fo that 
“it may be preferved, in which particular the rich and the poor, are 
“ both alike,”) — we reply that this realbning is not admitted bccaufe 
a perfon may fometimes take up a trove from the ground, under 
the idea that he may himfelf poffibly become zpemper within thf term 
preferibed for advertifing ; and a poor perfen, nn the other hand, may 

. fometimes 
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fometttnes neglcift to take up a trove, under the idea that he may, 
poffibly, become ricb within that term ; what Shafei urges, therefore, 
ujider this idea, is no ground of argument. With refpcil to the in- 
ftance adduced of Tewabee^ it is to be copfidered that he converted the 
tro\re to his own ."ufe by permilHon o£: thc*/»fcf/« ? and the ule of a 
trOve, by pcrmiihob of the Jjin&/h^ is lawful 

If the finder of a trove be /war, he need not hefitatc to make ufc 
of the trove*, fince in fuch a dilpofal of it a kindnefs is performed 
both to the owner and to the Upon the lame pru>ciple,-airo, 
it is lawful to bellow it upon any other poor perlbn : thus if the finder 
be ;7V>6, and his parents,, children, or wives peer, he may bellow the 
trove in alms upon them, for. the reaibn above alleged. 

* After having duly advertiTed if, as before dire^ed. 

t Bccaufc the findtr thus obtains a relief fiom his wants^ and.thc owner has the merit 
©f thcrcharity. • 
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Of IBBAKy or the Ahfeoniing if ShAVKS, 

A n abfeonded male or female flave is termed Abik, or fugitive', 
bdt art ufaet flave, who wanders away in confequence of want 
of underftanding, is termed Ztf/, or frayed, and not fugitive. 

‘ The apprehending of a fugitive flave is laudable with relpe^l to 
thofe who are enabled to apprehend him, becaufe this gives life to 
the owner’s right, fince a fugitive flave is the lame as one who is 
dead with refpeft toj his mmtr. With relpeA to frayed flaves, 
fome fay that the taking of them is alfb laudable ; but others, on the 
contrary, maintaia that it is laudable to let them go, lince it is moft 
probable that fuch a one will not wander y«', and confequently, that 
the owner will recover him*. 

• Without being liit^eacd to the cxpence ofa JtH, or reward, for the recoveiy of 
him. 

The 
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Thb peribft who feizes aa abicoodod (lave muft bring him before 
the Sultm*t he not being of himfelf equal to the charge of him: 
contraiy to the cafe of a /revr, which any perfea i» equal to the care 
of. And upon thi» perfen delivering the (lave to the Sultan^ he [the 
Sultan\ muft imptifen him but if a p^r^n dfhver a firmfed flave to 
the he mufl; not impiifen him ;«4dbA(attfe no cotrhdence can be 

placed in a fugitive flave, as it is to be apprehended that he may again, 
abfcond contrary to one who is only ftrt^d. 

If a perfon^ havings feized and broughr a fugitive flave from the 
diflance of three days journey, or upwards, deliver him to his mafler, 
it is incumbent upon the mafler to pay that perlbn the Jodl^ or re- 
ward, which is forty dirms. And if he have apprehended and 
brought him from a diflance Jhurt of three days journey, he is entitled 
to a proportional recompence. Thia is upon a favourable oonflruc- 
tion. Analogy would require that nothing whatever be due to 
him, except where it has been flipulated before-hand;, (and fuch 
is the opinion ‘of becaufe the perfen in queition, in feiz- 

ing and bringing back the (lave, hasafted gyatuitoujly. Thus the cafe 
refembles that of a frayed flave; in other words, as nothing is due 
to a perlbn who reflores a frayed flave |to his mafler „ (becaufe of 
this being a gratuitmis afl,) ^ in the fame manner nothing is due 
for the fugitive flave where he is reflored to his mafler, for the 
fami» reafon. The realbns for a more fevouralde conflruflion of 
the law upon this point are threefold : — first, the companions all 
agree that a reward is due ; fbme of them, however, contend that this 
reward is forty dirms, whilft others fey that it is lefs than forty; and 
hence it is. that we fey fftrty dirms are due In a cafe of diflance of 
three days journey, and left than forty, where the diflance is Jbort 
of three days, in order that the diflferent rates feflablilhed by the 

* By diis term it k always to be vin der ftood tbeySivrsrfn, or dntf mgifreu. 
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companions] may be thus reconciled:— hseconolt, if a reward he 
made incumbent, men’s property will be fecured, becaule people will 
fcize fugitive (laves and reftore them to the owners, in hopes of the 
tuvvard; — for the pirfermaiice of ads merely ^oin a motive of con- 

■ fcience feldom occurs in the world, more efpeeially in t\ie. pne/ent 

times: — (the rating the premium at forty ditrmr, or gtounded 

•upon oral teftimony but no report has reached us concerning 
(laves, and hence, in their ca(e, nothing is declared tp be due:)— 
THIRDLY, in the inftance of ftrayed (laves^the neceffity of conlerva- 

'war/baae Urgent than in the cafe ofyiig/Z/vr (laves, becaufe a ftrayed 

tothereftorer (lave does not himfelf,— whereas a fugitive (lave endeavours to 

keep concealetf; fugitive (lave, therefore, is eileutiaily different from 
.2 frayed (lave ; and hence a premium is eftabii(hed in the cafe of the 
former^ and not in the cafe of the latter. As to what was before ad- 
vanced, (that, ** if a peribn apprehend and bring back a fugitive 
(lave, from a diftance (hort of three, days journey, he is entitled to 
•“ a proportional recompence,”— (it is to be obferved that if the fer- 
vice be calculated at the rate of vsloe of the eftabli(hed premium, 
there will be thirteen diems and one third of a tUrm due for each day 
invariably, which is what feme have alleged. The beft method, 
however, is to refer this point to the dilcreUon of the magiftrate, or 
to leave it to the parties themfelvest (namely, the reflorer of the 

■ (lave and the tewner^ in which cafe the reftorer is entitled to what- 
icvcr fum they may agree> upon. 

Kuie where Tp the value of the fugitive (lave be Jhort of forty dirms, the 
the (lavo rriis owiicr muft be direfted to pay to the reftorer thirty-nine dirms, pro- 
iiion of loity vided he have feized and brought him back from a diftance of three 
days journey. — Our author remarks that this is the opinion of 
med, — Aboo Toofef that he is entitled to y«r/y dirms, bc- 

* This {^rafe is applied (in law lanfoafrl t« «tir'thittg which la not founded 'Neither 
, iipon the text of the Koran, or the ordinances of the prophet. 
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caufe» as the rate is fb efliaUiflied open the authority of the {acred 
writings*, it caimot be leflened; whence it is that if the rellorer of 
the Have and the ownir were to enter utto a compoiition at a rate 
abwe forty: it would be uidawful;-<Tbut if» on the contrary, 

they agree fw fomr Xhxa forty ^ it is lawfiil, becaufe as the reflorer is 
at liberty to decline accepting any fort of the forty dirmsy it follows 
that he may lawfully accept of lefs than th^ fum. The argument 
that the defign, in elHbUBiing a reward, is to excite 
and encourage men to rellore fugitive {laves to their owners, in order 
that the proprietor may*rccover his. property; and hence (wr oirm is 
deducted, in order that fomc part of the fugitive may. remain fpr his 
mailer, and that the advantage of inilituting a reward nuy be aicer> 

tained i** 

Am-Walids and Mtdabbhrs are, with reipect to the retaardy 
confidered in the {ame light vt abftdttte Jhvesy provided they be reilored 
before the demiie of their owner, becaule {laves of the above dclcrip> 
tions are a property ttt their owner, and the reiloratbn of them is a 
vhi/icatim of them with rc^£); to him;, the reward, thereibre, is 
due : — but where they arc rellored after the owner’s deceafe, no part 
of the reward is due, becaufe {laves of both the above deferiptions arc 
free upon the demifis of their mailer : contrary to the cafe of abfolute 
(laves, iince they do mt become free upon their mailer's death, for 
which reaibn the reward for reiloring them is due, although they be 
reilored tfoer the mailer's deceafe. 

• This appuendycontradids arhat was before mentieMd,tbat rfo premium 

ea forty oiaMS, «r lefty it grmiudul axAL testjhomv: the tret/ t^imtt^ however 
relates folety to the additional words, ar /r/?. ’ 

t Thedodrineof Jd^hMumd^asfiatedinthecalein<|iieftioii,iBaccordiiigtothe^/i^tf» 
veriion of the Hti&ya, The tranllator, conniving it hh duty to adhere do^y to his 
has not ventured to alter it. The palTagc, liowevw, is much maw dearly exprefled in 
she AreAk cepy, and in a,spay to which she Mafoaii^ et AMummed is diio^y applicable 
(which ia not die cafe bert:)— It limply lays ** If the value »f the flavt be /h»rt efftyiy 
oirmsT let the reflerer be detrted the value, extrpt a oirm.’* 

VoL. II. O o 
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If the father^ or the fm of the owner, living in the iiune funily,. 
reftoring a rellore a fugitive (lave, no reward whatever is due; (and the &me 
/W rule obtains where, of a hniband and wife, either refiorefra fugitive (lave 

(living M the to the Other;) beeaule, it is cudomaiy for fuch relations to gra- 
tuitoudy towards each other. 

The death of Ip 3 fu^tive (lave abfcoad from the hands of the peribn who ap> 
theha*ndtof ^® ^hilft in his pofledion, no indemnification 

the perfon whatever is due from hint to the owner, beqfnife the (lave is a trufi 
fcmdwt'not hands. This, howev^, obtiuns bitty where the perfon who< 

called peb^ to withefs that ** he leized fitch a flave,. 
“ with a view of reftoring him' to the ower,**— (in the manner al- 
ready mentioned in treating of troves .) — In the cafe here fuppo&d;. 
no reward whatever is due to the perfon who apprehended the 
flave, becaufe Ibe ftands in the pfedicamcatt of a fe/Zert and- the ^Jier 
c^the flave ftands as a purchafer\ (whence the former kat liberty to 
detain the flave on account of the rewatd, in the fame manner as a 
feller is at liberty to detain the aitkdb fold, ^tH he receive the 
buttiieukcr P”®* 0 being the cafe, no part of the reward » due to the 

unMcntitied petfon who talces the flave, in the fome manner as no part of the 
to • reward. is dtte to the foHer, where the article' fold perifbes in his hands. 

The iciuiud. If the mafter of a fugitive ffeve emancipate him on the inftant of 
oaanot be his being brought tohim^ and before the perfoii who took him has 
delivered him up, he is confidered as being leized’of 'thc flave at the 
^ inftwttf ®o®®«t of emancipation, in the fiune manner as where the purchafer- 
Mkiariaii. of a flave emabeij^tet hhtt bdfore foizm; fo i^lnch'cafo^ l^^ is Conii- 
dereif as Having taken poH^on of him bh' the moment, of emancipa-- 
tion: and upon the fiime principle, if the mafter oC the fiavey?// him. 
to the perfon who appr^iwded Him;! He ia cohfiiiiMred as^ being fdzed. 
•f him on the inftant of fale, on account of his .duiaieouring .to himv- 
fotfa recompence for the flave itt the pivaf 


It 
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It is incumbent upon the perfon apprehending a furtive flave to 
call Ibme perlcxis to witnefs that ** he takes this flave in order to re» 
** flore him to his mafler.” It is moreover to be obiervedthat it 
is incumbent upon the taker (according to Haneefa an4 Mttbammed.,) 
thus to call witnefles at the time of his taking the jlave\ infomuch that 
if a perfon reftore the flave to his mafter without having called people 
to witne& at die time of feizing him, he is not entitled to any reward ; 
becaufe his neglcdting to call witnefles argues that he has taken the 
flave for himfelf ; and t^e cafe is confequeutly the lame as if a man were 
to purchafe the flave from the perlbn apprehending him,— or to accept 

lUm, from the fame perfon, as a gift,— or, as if the flave had defeended 
to him from the flime'perfon by inheritance,>F-and this man, lb poflefling 
him by purchafe, gilt, or inheritance, then reftore the flave to his 
owner, in which cafe no reward is due to him, becaufe he here re* 
ftores the flave to the proper owner for his own advantage ; in other 
words, in confequence of getting po&flion of the Have he becomes 
refponlible for. him, and by returning him to his owner he is dif* 
charged from the refponfibility : his returning him, therefore, with 
a view to difeharge himfelf from refponlibility, is in faA returning 
him with a view to his own advantage:- no reward, therefore, is 
due to him, — ^unlels, at the time of purchafe, he had called fome 
perfons to witnefs that “ he purchafed this Have with a view to rc- 
“ ftore him to his owner,” in which cafe the reward is due to him • 
but the furchafer^ in this inftance. Is confidercd as having a6ted gra- 
tuitoujly in paying a price for the flave 

If the furtive flave be in pawn, the reward for reftoring him is 
due from the perlbn detajniog him in pawn ; becaufe the reftorer has 
given life to the property involved in the flave by bringing him back ; 
and the property involved in him,U the rig^t of the perfon to whom 

* And <oii<eqvcmly, 'tlie purchaliNr has no. claim itpoa the prawictor &r the be 
lu»|iviL 
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he is pawned, fince it is only through means of this property that he 
can recover what is due to him : the rewuxl, there^e, is due fixun 
the perfon v^ho has him in pawn,— <ind this whether the (lave be re> 
((ored during the life of the pawner, or after his deceafe, becaufe a 
contraft^of pawn is diffolved by the d^eafe of the This is 

where the' va/ue of the (lave does not exceed the debt'b^ the pawner: 
but if Che value exceed the debt, the reward is due from the perfon 
who has him in pawn, to the amount of the debt, and the remainder 
from the pawner ^ becaufe the right of the creditor who receives a 
pawn extends only to what it ihvolves.' The reward, therefore, is fub- 
jedl to the lame rule With the price of neSichte., or quittance for an-, 
offence that is to. fay, if a pawned (lave fall lick, and medicine be 
purchafed for him, the priCC for the medicine is due from the perfon 
having him in ^awn to the amount of tBe debt involved in the (lave, 
and the remainder from t^e pawner ^ where the value of the (lave ex- 
ceeds the debt and in the fame manner, if a pawned (lave commit 
anofFence, it is incumbent upon the creditor who has him in pawn 
to pay the quittance of offehce to the amount of the debt involved im 
the (lave, and thus releafe him, the {mying the remainder ^ 

and the fame in the cafe here treated of. 


Cafe of a fu- 
gitive Have 
in 

diht. 


Iv a.4u^tive flave be involved in debt, the reward for appre- 
hending him. is due from his owner, where he chufes to difeharge the 
debts : but if the owner do not chufe this, the (lave is to be fold for 
the difeharge of the debts,— the reward to be previoufly paid out of 
the price for which he is fold, and the remainder afterwards diftri- 
buted among his creditors'; becaufe iAie 'reward is an expenCe atten- 
dant upon the right prejperty'j vaA the rij^ property in the (lave 
refembles a fi^nded ptopetijt as it is h^ ih fufpenfe between two 
parties; (fince, if the mader chu(b fo defray the ddrts, the right of 
property refts with hm^-^tf if he prefer Jelling the (lave, it refts 
with the ert£tttn\) and the right ^property thus remaining in fuf- 
penfe, that which is an expence attendant upon the right of property 
4 (namely 
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(namely the reward) alfb' remains in fufpeniei^the reVv^ard, there- 
fore, is incumbent upon him in whom the right of property refls. 

If a male or female fugitive flave commit an offence, the reward for 


foranoftencc. 

of the flave fefults to his mafler : but if he prefer furrendering .him to 
the party aggrieved, (or avenger of the offence,) the reward in this 
cafe is due from the party to whom the advantage of the flave accrues. 

If a perfon make a gift of a flave to another, and the other take Cak of ngiyt- 
pofleflion of him, and the flave abfeond from the Snee, and a third jng 'row u'»e 
perfon feize and reftore him to <he doneCf the reward is due from the 
donee although the donor refume his fhare from the donee after reflor- 
ation; becaule it is not in confequence of the refloration to the donee 
that the advantage of the flave accrues to the donor y [after refump- 
tion,] but rather in confequence of the donee not having difpofed of 
rile flave in any way after reftoration,— fince, if the donee had Co dif- 
poled of him, (by manumijfony faky or fo forth,) the refumption could . 
not have, been effeAed. 

If the mafter of a furtive flave be an infant y the reward’is due The guardian 
from his property, becaufe the reward is an expence attendaiit upon 
the right of property. . If, howeveri the reftorer. of the flave be the notenuticdto 
iuftuit’s guardiany no reward whatever is due to him, bccaufe he is ror reitoriDga 
manager of the inftmt's exmeerns, and coniequently it is his duty to 
feek after and recover the flave. In the fame manner, alfl>, if an cr- 
fhan be refldent in any perfon’s family, and this perfon -feize and re- . 
flore a fugitive flave belonging to the orphan, no reward Whatever is 
due to him, in it is his duty to feek for and reftore the flave. In the 
fame manner, moreover, no reward is due. to the Sultan, where he 
reftores a fugitive flave to the owner. 


apprehending is Hicumbent upon the mafter, provided he agree to pay 
the Fiddeeya Janlfyaty or quittance of offence, becaufe the advantage 


Cafe of a fu- 
gitive ilave 
ilable CO fine 


HEDJrJ. 
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B o o K xm. 

Of MAFKOODS, ir MISSING PERSONS. 

M Al^K.OODy in its literal fenfe, means l<^ and fought rfter. 

In the language of the law it figntfies a perfon who dilappears, 
and oftwhom it is not known whether he be thing 6s diadf or where 
herelides. 

Iv a perlm di£ippear» and it be not known whether he be dead 
or. aSve, or where he xelides, die Kdnee muft appoint fome perion to 
look after his prrqmrty,* and to manage his affitira, and maintain his 
rights ; Ix^ule the Kiite is appcwited for the purpc^ of attending to 
the intereftli of all liich as are unable to attend to thar own concerns; 
and as a mi^g feifon is of this dcicri{)tion> (whence heiftands in the 
£une predicametit with, an pCt an idw/)!rrit.is for his inteteft to 
aj^int a perfon to look aftw his. -property jandsmoage his aifittrs.— ^ 
Bjr what is above ftated, that ** the perfon appointed by the Kdzec 

« (hall 
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** (hall maintain the rights of the miffing perfon,” is meant that this 
perfbn (hall take pofleffion of all acquifitions arifing to the m^Hing per- 
fin from his tenements, lands, or efied^s, and al(b of fuch debts as 
are acknowledged by his debtors ; — and that he (hall alfo prolecuts 
for debts owing in coniequence of contracts entered into by binfilf* 
and which are diiputed by the debtor; as the rights of the conirafb 
appertain to him, he being the rm/rtf^or.s^but he is not to profecute 
Ob account of debts owing in confequence of any contract entered 
into by xJtic miffing perfim^ and which are dilputed by the debtors; nor 
can he profecute for the nuffing perfin*& (hare in latuls ot effe5isy in the 
hands of a third perfbn, who dilputes the fame; becaufe he is neither 
^e principalf nor the defitty of the principal, being no more than 
merely an agent for fiizin on the part of the Kd%ee, who is not em- 
powered to profecute, according to the united opinion of our three 
doctors : — ^foi^ their only difference of opinion is with refpefl to an 
agent for feizin appointed by the proprietor himfelf, in a cafe of debt, 
whom Hanefa holds to be empowered to profecute, whereas the 
two ffifeiplea deny him this power.— The reafon of this.^is that if it 
were lawful for the Kd%ee*s agent for feizin to profecute, and he were 
to profecute accordingly, and the debtor to produce evidence proving 
that the mffif^perfin had already reedved the debt, or dtfehar^ it, 
the K&sm mufe neceffiirily pafs a* decree accordingly, and this would 
be a decree agaihfe an ab^tee, which it unlawful.— It is not lawful 
for him, therefore,, to profecute, except where the K&nee is of opi- 
nion (with the feft.of Sh<ffiei^_ that it is lawful to pals a decree againfl 
an abfentee, and he <hreds accordingly, in which cafe it is lawful,, 
becaufe a decree , is force where it is pafied in^any. cafe concerning . 
which there ia a diileteace of opuuan*!'.. 

Objection.. 


who is em- 
powered to 
take pofletriOQ 
of all act]m- 
iitions ariitng 
CO him; 


but cannot 
profecute for 
difputtd 
debts, 

or depoHd. 


* OnbdMVSr the AliyiM/or nufing petioB.- 

t That it, vbsn tke Kiant inaj happen to Meat ih -opintdii' Horn tbh Hanupu 
MIon. The ldraUt copy Smffy Ays ** ia whidi eefi it . it Imufijy htmtft tbt Ka- 
** ZBM it 0 ftrfiu fit^ti u-h tfjudimtia tuti barntdin .At I.AW.'* What it 

here 
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The 

ptrfoti 
able effc^b 
mud be fold; 


(but not tbofe 
which arc ««• 
perifhablc. 


Objection. — The point upon which the difference f)f Opinion 
refts, on the prefent occafion, is the decree itfelf \ and hence the cafe re> 
quires that the validity of the decree be fufpended upon the warranty 
of another Kdzee *. 

Reply. The decree it/elf k not what the difFercnce of (^nion 
rcfls upon in the prefent inftance, but the cau/e of the decree, name* 
ly, the the point of difference being, merely, whether evi- 

dence, where there is no a£tual profccutor, amounts to proof ?— arid 
where the Kdzee is of opinion that the evidence amounts to proof, 
and diredls accordingly, his decree is legal and valid. 

— It is to be obferved that, if there be, among the effects of the 
miffing perfon, articles of a perifhable nature, (fuch as fruity and 
fo forth) the Kds^e muft fell them; becaufe, as the preiervation of 
them both vx fubjiaiice ahd in effeSt is impracticable, they are to be 
preferved vci-effeh. But he is not to' fell any articles not liable to perifh, 
either on account of fubfiftence, or for any other purpofe; becaufe the 
JiWaep is invefled with authority, with refpeCt to an abfentee, for the 
.confervation of bis property^ and hence it is incumbent upon him to 
prcfcrve it in fuhftanoe where that is praCticaUe. 


muft bTsTf KSmge is to give fubfiftence to the wife and children of a 

forded, out of wfjwg perfon out of his property. This rule is not reftriCled to his 
the ^mt*i ” itnmeSaie chtldreny but extends to all related: to him in the line of pa- 
and chiUrtH temity, fuch as the father, the grandfather, the fon's fon, and fo 
forth; for. it is a rule that every p^fon entitled to a fubfiftence from 
who*wUhout .P''op®'^y of tile emfing perfon whilft he was prefent, independent 
' .adecr«e,were of an -Order fnm ^'the Kdzee (fuch as his infant children, and adult 
during his'^ daughters, or adult fons who »'e cKitiiled) muft in his alri*ence' be 

prcfcDce. ' 

hore advanced affords a ftriklng infiance of the power of a Kilzny and the latitude allowed 
to him in paiHng his decrees* 

* Becaufe this Kixei being ^mbX milEng per- 

fon, and confequeutly a party concerned in^e deerecg cannot carry ti into effe^ with- 
out fuch authority. 


furnifhed 
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fi]rni(hed with a fubnilence, out of his property, by the : — 
but to thofe who, whilR the mifling perfbn was prelent, had no 
right to fubfiilence independent of an order from the (fuch a? 

brothers, lifters, or maternal uncles or aunts,) no fubliftence is, in 
his ablence, to be fumilhcd by the Kdneet becaufe thefc arc entitled 
to a fubliftence only through a decree^ and a decree againft an abfentee 
is illegal. By the jpnj^r/y of the milling perfon, as lierc prcntioned, is 
meant mtuyt becaufe the right of the above perlbns is mat and 
clothings and where thofe are not to be found among the milling per- 
lbn*s eftefls, there is a necellity for the Kiuee to decree the value ; 
and the vaiue conlifts of cajh. Bullion (that is, uncoiped gold and 
filver) is in this refped fubjedl to the fame rule with cajh^ fmee that 
alfo admits of being given as value, in the fame manner as cajh. This 
is where the Ki%ee has money in his hands. If, however, there be 
no money in his hands, but there happen to be Ibmein truft, in the 
hands of anothe perfon,-— or a debt owing from fome- other perfon, 
the KSaee is in that cafe to provide the fubfiftence from fuch depofit 
or debt, where the truftee or debtor acknowledges the depofit or debt^ 
andalfo the«MrrMgror^M/dgr. This acknowledgment, however, 
is nccet£uy only where thefe ptwts are not fully known to the Kduee ; 
for if they be fully known to him, the acknowledgment is not n> 
quilitc.— If, on the other hand, ^me of thele points be known, fuch 
as the debt zni the depofit^ and others unknown (fiich as the tnar- 
riage or thc/<*rr«ragr)-H)r vice verfa^ in this cafe the acknowledge- 
ment is requifite with relped to that which is mninontm: this is 
approved. If the truftee or debtor furnifti the’fubfifetsace without an 
order from the Kdaue^ the truftee is refponfible for fudi dilburfement, 
and the debtor is not difeharged from his debt, becaufe in lb doing 
they have not paid any thing either to the owner or to his reprefen- 
tative : contfary to where they furnilh fubliftence by order of the 
Kdaee, becaufe he appears as reprelentative of the owner. 

Ir the truftee or debtor deny the depofit or debt, together with 
VoL. II. P P tbf 


Where there 
ire no effect 
in the Kdtste*$ 
hands, he may 
furnift) the 
fubfiftence 
from M/i, or 
dffiOjfits, the 
properu of 
the miffing 
perfon. 
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the marriage and parcntage» or if they deny the marriage: and parent 
tage only* in this cafe the perfons entitled to iubfiftence cannot be ad> 
mitted, as plaintiffs, to prove and eftablilh Clntfc points which the 
tr ullcc or debtor denies ; beeanie a claim is not admitted, unlels it be laid 
againft either the principal^ or his rjeprefentathfv and the pirincipal, 
in the prelent inftance, is ab&nt ; and the debtor or truffee are not 
either nSluaUy or virtually his reprefentatives :-^ey evidently arer 
not aHually fo, becaufev he has not copflituted any perfon his agent 
nor are they virtually fo,. beeaule^ in the prolecutioa of the plaintifTs 
clam againll the ablentee» the ipecification. of the occa^^^A the 
claim is no good plea for the ellabliflunest of his right, -r-(namely,^ 
fubliAence from the pi:operiyv in.the debtor's or tniffee's hands,), — 
lince, ip. the lame tnatmet, as fbbfiffence is due lrom,ii&i/ property, it 
is alfo dne from 0^ otlwr property belonging to. the milhng perfon 
the debtfs: or truAee are therefore not virtually, the, mining perfon's 
reprefentatives. . 


The Kiw 
cannot efcA 
n fepnrttUm 
betweenn mif- 
fing peribn 
and hi» wife. 


The is not empoweied to cfibA Afiparmtm betwem a 
mining peribn and his wife. jMil4rjfmaintaii»that,f^ the es^f^tion 
of four years, the JGtor» may pconeoiioe; a fepMOtko, after which the 
wifeis to obforvorAO^/dbof fottr moB^s and tea days,, fuch b(^g;the 
eArt vi widowhoedy^and foe xtay. then marry whoever Ihe pleafos ; 
becaufo Qndr fous decreed withviielpe& top perfon who difoppeared 
ixvmMeAuui andaUb, bOcaufe a milling perfon^ by his abfonce, cfo* 
ffruds the woinsnVrig^t:-^the Klkert therefore^ muff pronounce a 
reparation between the parries after the of a certain time, be- 
cauie of the analogy fois cafe bears to'tbat ou of impatoHcei—^ 

thatis to lay, in the lame noanner as, in a cafo of ^ifo,anirreverliUe 


* Meaning, the cirewnfianee of ** ri# tnijltt $ri$ttlr hnm^ U tht 

*< mi^g perjin in bh htniil’ wtuch it . not. JuMrwd M a jpha vo behalf of the fdaintiff, 
lince his fubfiftence » equalljr dae from mj ttbir part of dw miffing peribn’s property. 


divorce 
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divorce takes place at the end of four months*, on account of the 
huiband, Ai/ti, obftmding his wife’s right, — and in the lame 
manner allb as, in a cale of impotence, the Kdzee pronounces a fepa~ 
ration -f" at the end of a year, on account of the hulband thus obftru£l- 
inghw wife’s right*— fo iikewife, in the cafe in queftion, the Kdzee 
muft pronounce it li^aration, for the fame reafon and the cafe of 
4ibfenc« bring eqddly analagous to a cafe of and of impotence^ the 
length of the term is adjufted with a regard to botbj by adopting 
the nun^yoer from Jiia, and the teraiyrar from impotence, fo as 
to make pradice in particular accord in the fame manner with 
the other two. The arguments qf our doctors upoii this point are 
twofold. — First, the prophet onCe declared, with refpe(% to the 
wife of a mifling perlbn, ** She is his until fueh time as dh ath 

“ or nxTORCB Jhatt appear:'' usA Jlee allb find, with refped to the 
wife of a Mt^teod^ ** ^e is a smurtter^ wherefore flie hauft be patient, 
** until ihe be perfe£Uy informed of bis death, or of his having 
« divorced hw.”— Secondly, the exiAence of the marriage is no- 
torious; and as the mere <^|G^oPkws(rf’€lie hulband is net » iufficlent 
caufe of feparatioi^ and his deathrisa matter ef uncertain^, it follows 
thatthe manure eannek be ^fioKied, becaufe ef the imbt. With re- 
fpeftto the authority «f<OsMnri 'a» ched-by we reply that he' 

afterwards adopted the ojunion oS Aleef^Ko to what he ferther 
urges rel^ding the analogy between the cafe in queftion, and a 
cafe of ASa, it h not admitted ; becaufe AUa^ in times of ignorance, 
was an mmeSate divorce, but the law afterwards conltituted it a 
liberate divorce j;, and besKe it is that jUlu occaiions a feparation 
In the iame manner alfo, the analogy urged by him between the cafe 
in queftion and a cafe of imfatestee Is not admitted;— becaufe where a 

* See vol. I. t “See vei. p. 354, 

t Arab. TiUk A/m^l, meaning a dhrofee which it tntafce place att»gl» ttmt. 

§ That it ts fay, it it for tbit reafon, anb ml becaufe of die hofoand obftrudling his 
wife’s righ^ as fuppofed by J/i/iif. 

P p 2 


19! 


hulband 
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husband it is poilible thstf he joiay re-s^pear, whereas it 

is not poflible that an impotent peribn (hould recover his v irility ^ after, 
his impotence has. continued for above a year. 


^«fonii!tobe WHEN onc hundr^ and twenty years (hall have elapied, from the 
SeciaredaV day of the miffing pcrfonTs birth, he is. to be declared d^tM£l*.-r-Thc 
compiler of Hed&ya remarks that. Haffan has related thiS' as an. opinion* 
of Hane^a.. According to tire ZAbir RmnAyet, this point k to be de- 
t^mincd by the deceaie of the eo-fvaU of the miffing perfon, or of 
his equals^hat.is^ thbfe who are known to' relemble him in health 
and habits of body. It is recorded from Ahtb' Tvtfaf that the term ia one 
hundred years.^i-Some the learned, again, &h it at nitiety years. 
jinaiagy requires , that the ternlf^ ffiould riot be fixed at any pju-ticular 
periodic fuch as me himdred yeax^ of ■ ninety years, frrice to fix a time 
merely ftoita jue^tnentoc opa^ is illegal : but yet h is requifite that it 
befixed by fbme fpectfic'ftandard, fuda astbe demife of the miffing 
perfbn’s co-evads, becaufis,^ if no criterion whatever were eftabliibed, 
bis deceaie* cofuld never be declared; ThefrxMvo^yKe .ef‘the law^ how- 
at^end^ ever, friggcfta that the term* be'fixed';at mmty ye$n^ as. this is the 
ftomhiibinli: (hortdl ^xr</><tenn ntentkmed'fs is dMkxcdt to aicertain any 

riling refpefitmg the drcumftanceS' o#'the naiffiagt perfbn’s co-evals or 


when his wife Upon the death of (die miffing peribn Being duly declared, his 
muft obferve her e£t for four months and ten days from the 
dowhood; date of the declaration, filch bring the r dKr of veidowbooii and' his 
and his pro- property is to be divided* atnotig fiich of his heirs as are ' theis living : 
^d^ amiig cafe, therefore, is the ftme as if he had adually died upon the 


* This is the rule in dte Smtu. The compiler oTtSl however, hat fixed it 

at jreart, as appears a fittle bdoir. • 

t &y any of die law dodots os comnwntMon. 

• •m*’ 


inftant 
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inftant of the declaration* and hence any perlbh who died previous to 
the declaration does not inherit of him. 


If the relation of a milling perlbn die during his difappearance* 
the milling perlbn is not an heir* becalule his exigence at the tiirie is 
elhtblilhed merely frodn circun^anees^ as having been once know^* 
and confequeutly accounted to continue lb long as nothing appears to 
the contrary: — now mere circun^aniial evidence- is but iveak\ and' 
therefore incapable of conAituting proof to a claim (that is* to the' 
eftablilhment of a thing as yet tm^ellabiilhed)-— although it conAitute 
proof fufficicnt for reputfiont (that is to fay, to prove the continuance- 
of a thing alreaJy eJlabUfied.') With- refpedl to the expreAion “ the 
milling peclbn is not an heir***— It meins that* whatever may be his 
portion of inheritance* he does not obtain a property in it* but it is 
held in fufpence becaule his being in lifeu doubtful’;' and’ this is a 
fufhcient caule of fufpence.— If* therefore, he afterwards appear to 
be living* -it goes to him;— but if there be no evidence trf hia being* 
itv life when ninety- years have dapfed,' hia portion* which has been 
lb lulpended* is tl^ to be diftributed among thde who were heirs to- 
tfac original proprietor at' the |lb^od ef his demile* as in the cale Of 
embryos in the womb< In tbe’ltune mander* alfo, if a pension make a 
bequeft to< a milling perlbn* and the teftator die* the bequeft -does not' 
take place* but is held in fufpence* beCaule bequeJi'^niA upoq a limibr- 
fsotihg with 


A mlflTnf; per- 
fon’s righi 
inheriiancc 
from a rela- 
tion cannot be 
cllablifticd 
during his dif- 
appcurancc : 


but his por> 
tidn is hiU in 
fijptnct\ 


and, at the 
end of ninety 
years (if he 
do not appear 
in the inte- 
rim) it divi- 
ded among 
the other heirs 


ri* is arulethatif there be another heir befide the milling perlbn* njf^ofin. 
who is not entirely precluded by the milling perlbn* but whole right is cafe of a <«- 
diminilhed by his intervention, this heir is to receive that which is 
the kaft of the two portions of inheritance* and the remainder is held 
in fufpence. If* on the other hand* there be another heir* who is 
entirely precluded by the mtjpng perfin^ no part of the inheritance is 
to be paid to hhn, but the vohole portim of inheritance muft be held 
in fulpence. An example* in illullratioiv of this cale* is as follows.^ 

A perfon 
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A perlbii dies, leaving two daughters, and a ion who has diiappeared ; 
and alfo, a ion’s ion, and a ion’s daughter; and ‘his eftate is in the 
hands of a ilranger; — and the above heirs, and the ftranger, all 
agree that the ipn of the deceafed is a miffing perfm ; and the two 
laughters , demand their inheritance; in which caie* they are .p^d 
:hcir moiety owt of the deceafed’s eftate, as this is their undoubted 
:hare : but the other moiety, which is the portion of the miffing perfon,4S 
add in fufpcnce, and no part of it paid to the ion’s children, becauie 
tj|^y are entirely precluded ‘^by the miffing peribn if he be living, and 
0*0 therefore not entitled to receive the inheritance, becaufe of the 
ioubt : — and this remaining mpiety is not to be taken out of the hands 
>f the iii'anger, unlefs he be diicovered in fome diihoneil: pradices. — 
\ppoilte to the example of the-lniffing peribn is the caie of a feetus in 
he womb, for whomA child’s ukheritapee is /eiei^md, according to 
in opinion upon which decrees are pafled.— If, aMb, there be another 
leir beiide the ffietus, who is not ip ^7 circumilance precluded, 
aor his portion altered fay the iilferveatioa of the feetus t his 
;omplest portion is paid to him: but if this heir be fuch as is en- 
lirely.preclnded by die intervention of theyir/wr« .Nothing whatever 
9 paid' to thus, if a man dte^^lbavjing a maternal iifter, andp 

>regnsmt nothing whatever is p^ to the After, as ihe is entirdy 
>redudi|d fnxm inheritance by the intervedUtm of a child, whether 
a^e or Sf, on^he other himd, the heir be one whofe (hare 

s altered by the intervention of the feetus ^ in this cafe the fmeUkr of 
;hc two portions is paid to him, as this fraaUer fliare is his undoubted 
-ight, — ^in the fame manner as in the cafe of a milluig peribn.— rFor 
nftance, a man dies, and leaves a pregnant wife, and a mother who 
icknowledges the pregnancy, in which cafe the wife is paid an eighth 
ind the mother a^x/^,— becaufe, if the feetus be bom sdtee^ the, wife 
ivould receive an eighth, and the mother a iixth; but .if it be not born 
dive, the wife would receive a fourth, and the mother a third: — 
i iixth and an eighth a^e therefore paid immediatdy, as theie are their 
rartions at ail events. 

edJtj, 
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0/ SHIRKAZ ^ pahtnersmjp: 

S HlRKATy in its primi^|^ fea&r iignifi^the conjunftkm of 
two or more eftates, in fusil a mumer, that aw dt them is not 
diilihguifiiable from tfae.0/^rr. The t«m 516 *r/f«r, hdWeyc^ is ex- 
tended to cowraffsf although there be no a^iial eatgunHiim y efiatny 
becauie a contract is the caufe of fuch conjun^on. In the language 
of the LAW it fignifies the union of two or mort fer/ontin otte concern^ 

PAKTNSRSHjf is lawful, bccaufe in the time of the profdiet men 
were accuftomed to have tranfadlions in partnerlhip, and the prophet 
confirmed them therein. 

Partnership is of two kinds, Sbirkat Aff/f, or partnerlhip by 
the right f property y and Shirkat Akidy or partnerfl^ by cMtrait. 


Definirion of 
SbirkMfo 


PtrtneHhipi* • 


and of /oi# 
kintlti byrtght 
Iff frebtrty, 
and hj con- 
tract. 


Shirkat 
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Partnerihip SHIRK AT MiJ-K applies whcrc two Of TOorc pcrfons are proprietors 
if of one thing; — ^and it is of two different natures, ttptional and compul- 
eiti>er«///«»a/, optional ^ where two pcrfons make a joint purchafe of one fpe- 

cific article ; or where it is prefented to them as a gift, and they 
accept of it ; or where it is left to them, jointly, l»y bequeff, and 
thfey accept of it ; — or where they both obtain polleflion, by con- 
queft, of one Ij^cific article in an enemy’s country ; — or whcrc they 
unite their refpe£tive properties in fuch a way as that one is not dif* 
tinguilhable from the other, (fuch as the mixture of wheat with 
mbeatt ) — or .where, it may be to diftinguilh them, (as in a 

vtcmfuijhMx mixture of wheat with barley C ) — and compuljhey where the properties 
of two perfons become united without their a£t, under fuch circum- 
ffances as render it difficult or impoffible to diftinguifh between them ; 
jidmitofri* pcrfons inherit oa? property. ^ In this fpecies of part- 

ther partner .nerffilp, therefore,’ it IS not lawful for one partner t6 perform any a£t 
.^pe^ with refpe£t; to the other’s Ihare^ without his permiffion, each ^ing 
other’iihare. ^ Jlremger witli rclpcftto the other’s ffiare, "it is, however, law- 

ful for either partner to fell bit own lhare to the other partner, in all 
the cafes here ftated : — and he may alfo fell his lhare to others, with- 
out his partner’s oonfeaf^ excq[>iing oAly in cafes of e^itciaiion or 
MMc/ers of pre^rty, for in both tli(^ inlbnces one partner canhot 
lawfully foR the ihare of the other to a ihjtd perfon without his 
partner'! permiffion. l!te dUlin^os upon this pdnt are related in 
xht Kt^l^tU-al^Moomillte. . 

Putnerfliip SHIRK AT Akid, ot petrtnerjhip by contract, h cf^cOctA \>y propofol 

fyumraa .that is, fey one perfon faying to another, I have 

made you my partner in fuch a property,” and the other re- 
plying “ I confont:” and it is a condition of the c<Mitra^ that the 
concern rcfpedling which it is made be of fuch a nature as to admit of 
delegation, in order that the acqpifition arffihg fnm it may be par- 
ticipated id by both parties, and that thus Ulc effe^ or defign may 

"■■ ■ ' be 
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be eflabliflied.— in other words, that the acquilitioh may become 
equally the property ot both. 


Partnership by compaSi is of lour kinds, •viz. 

I. Shirkat-Mofetwizatt or partnerlhip by reciprocity. 

11. Sbirkat-Aiman^ or partnerfhip in traffic*. 

HI. Sbirkat-Sinnaia^ or partnerfhip in arts. 

IV. Sbirkat-Woodjooby or paftnerlhip upon pcribnal credit. 


is of four d v> 
fciiptions. by 
reciprocity^ in 
traJiCt in /irv, 
Rnif upon ptV' 
Jonal creMt, 


Shirk at-MofAwizat, or partnerlhip \>y reciprocity, is where two Deferiptionof 
men, being the equals of each other, in j)oint of property, privileges, and ^re7ifreMj. 
religious perfuffion, enter into a contrail of co-partnerlhip ; — becaufe 
this fpecies of partnerlhip is an unherfal partnerfhip in all tranf- 
adions, where each partner reciprocally commits the bufinefs of 
the partnerfhip to the other, without limitation . or refIri£fcion ; for It requim 
the term Mofdwizat, in its literal fenfe, means equality. It is there- J/,. 
fore indifpenfable that a perfeA equality exift throughout, in the /re- 
perty, that is, in the partnerjhip capital, fuch as sSrtns and deendrs.--^ 

(No regard, however, is paid"|p an excefs in any thing beyond the 
partnerfhip capital, fuch as goods or effe^s, lands, or debts.) In andofpthi' 
the fame manner, it is indifpenfable that an equally exift #ith re- 
fpeA to privileges -f-; becaufe, if either partner were endowed with 
privileges not vefted in the other, there could be no perfect equality. 

In the fame manner alfb, equality is indifpenfable in point of religion andfimiiariij 
and of fed, as fhall be hereafter demonftrated. Partnerfhip by re- and'ofj}^! 
ciprocity is lawful, upon a ftivourable conftru£tion ; — but, according 
to analogy, it is ireiawful. This, alfb, is one opinion of Shafei. 

* The commentatoit define it in fwrthop voAfoU. The term does not 

admit of an^ UUtA traniladon. 

t Anh. fijirrofi that is, pmtr ^ atliin. 

Vor.II. Qj 


Miilik 
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Mdlik feys “ I know not what Mofiwizat is!”'— Analogy would fug- 
ged that a partnerihip of this defcription is^xinlawful,— becaule it 
includes a power of agency with refped to an unknown ful^eft, and' 
alio an obligation of fecurity with refped to a thing undefined; and 
as each of thefe, individually is illegal, it follows that, when united,^ 
they are illegal o fortiori. The reafon for a more favourable con- 
druftion upon this point is that the prophet has faid ** Enter into- 
** partnerlhips by reciprocity, for in that these is great advantage.” 
In this -manner, alio, men had traufadions together, no perfon for- 
bidding them. Analogy, therefore, is abandoned. Ignwartce^ more- 
over, in the contra^ in %ued^n, is lawful as a dependant of another 
circumdance,— that is, a^ a dependant of equality,— the fame, 
manner as in a contra^ of }ftix&r'j>at, where the contraft compre- 
hends a commiffion of agency for the purchafe and fale of articles un- 
knowiiy which commidibn is in itlelf illegal, but is-neverthelefs legal 
in a cohtraft of Masdriiatf as a Hefen^t of die contrad ; and fb allb 
in the cafe in quedion.^ 

li i i ^ . 

The ttrin rv. A of recif^ity IS uot complete unled rectfracity be 

i>y glaring ** we are partners, - 

prdi^n the *« jn fy r^i^im«^”---db^nfe,the^ it cannot 

othetwiio hf.l^m |(y,,however,. in enterbtg into fuch a contra^ 
thex <>^!<^^ ^ ^ coi^^ns of it, the contraft is lawful, although' 
the term reciprocity be not paitioui|l|iy exprefled in it, becaufe regud. 
is had to the fenfe^ and not to the letter . , 

It it lawful , A coKTAACT of rocipiocity is lassfpl, between twoadnlt; who are 
free, whether they bo both Mit^itkt!t«iU\ .ot bothi^Mnmfrst fince, in 
ther either cafe, an equality exids between the parties. If one of them, 

mat. alfo, be a fcriptural Zimmcc*, and the other z PagaUt the contiad is 

lawful, beCaufe infdelitp is one gmeral defoiptioa with to 

faitbi and hence equality in p<^t of eid% in jd^ ija|^[^ice. 

* A Jtwifo or CSeripUm fubjeft of Ow Mt^pkmn gomuaent. 

A CONTKACT 
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A CONTRACT of reciprocity is not lawful between a flavc and a 
'freenaan, or between an infant and an adult; beetle equality does not 
exiR in thole inftances as an adult freenuui is competent to tranfaiH 
buiinei^ and to give bad, whereas a Have is not competent in either 
of tboie" pointSy but by confent of his maftcr; and an infant is not 
at all competent to give bail, nor to traniad bufinefs, but by perroiflion 
of his guardian. 

A CONTRACT of reciprocity is not lawful between a Muffultaan 
and an mjUklt according to Hatte^d and- Mahtomned. Aboo Toofaf 
alleges that it is lawful, becaufe equality eaills between thole in point 
of aget^ and bail^ (ince in the £une nuuine^ as it is lawful for a Muf- 
Jubnan to be an agent or a liirety, lb is it alfi> for an infidel: and with 
relpeft to thole particular tran£i£kions which are lawful to meed thefe, 
and not to the ether (luch, for inftance, as dealings in witupt pork^ 
they are not regarded, in the fime manner as a itmihr difference is not 
regarded whore a Hemeefite enteft into a contraft ed redprodty with 
a follower of Shtfeit for here the contraft is bwful, notwithibndkig 
the different tenets of thofo ie£fs refpefting wdfol dealings in the off* 
^ingdf Tifiueeas*^ which r^ hdd to he lawfol by the foUdwers of 
SbefHx but which are deemed illegal by ttblfMw^rr, as being (ac- 
ewding to them) fotbidden. Such a contfaft^ however,' between 
a hh^fiklnum and a Zimmee is ncveithelefi tdmutuAk (according to 
Meo Teefiifi) as Zimmees freqadlxly cMO' into engagements of an 
unlawful liature, in confeqaence of which a Mdfubium might foil 
into what ii frohibked. The argument of Hemefm and Mobamned 
is that die two perfons in quelhon are not upon an equality tn point 
of/et0rr^isfl^,^heeattfe^ifaBMaMsrpttrcliafe«iMror^^with the 
capital ftocky die purchafo is valid, whoeas, if a Muffutmem were to 

* flgjfaMWSfecanids toned loofe aid fidf^tspsAet at large without a herdfloin, 
■asbeof Mhstsd SB <Sm». 
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purdufe thefe articles it is ;»valid: hence the parties are not upon an 
equal footing in point of tranfattion, 

not between A CONTRACT, of reciprocity is not valid between t^frojlaves^ two 
infants^ or two Mekdtibfy bccaufe a contraft of reciprocity is founded 
OT two MM- upon each party being furety for the other, and the bsul of fuch p'erfons 
is invalid. It is to ^ obferved, however, that on all occaiions where 
a contract of reciprocity proves invalid from the non*exi{fence of Ibme 
of its conditions, and thofe conditions are not requifite in jfindn^ (or 
partncrlhip in traffic^ the cpntrad of reciprocity becomes a con- 
trad of partnerlhip In trc^ becaufe of the exiftence of all the con- 
ditions requifite m fuch a contrad. 

It . A CONTRACT of reciprocity ccanpirehends the properties both of 

Md agency and bail. It comprehends the property of ageney^ becaufe if 
«ach of the contrading part^. wcre not the agent of the other, the 
iUb/, (namely, « mutual partkipatim of property^ would be defeated. 
l(.;alfo comprehends thi prtqwrty becaufe if each party were 

not furety* for the other, the equality,' ib eert^n particulars eflential 
. to traffic (fuch U the demand of payment from either of them fw 
purfhafes;m^de hjr the mher,) could not exift. 

A Whatever is purchafed by either of two partners under a bbn- 

thMpa^tnrrb trad of reciprocity M participated of by both, except the food and 
EelwK^both- ^lo^bing purehafi^ by the partner for' hiuifelf his fklhily-;*— be.. 

, except in »N caufc a contfad of reciprocity rcquircs that both- parties be upon a 
perfed equality; and as each is the other’s fubftituta in all^fiealings, 
it follows that a purchafe made by hue is equivalent to a purchafe by 
both. This, however, is excluhve of iiicb article as are*here ex- 
cepted, (which exception proceeds upon a faiRfurable conftrudion,) 
as the articles in queftion muft be excluded from a contrad of. reci- 
procity, necclfarily, becaufe there is perpetual occahon for-them : 
for one partner cannot be' made anfwerabln f(h' the other’s wants \ 

neither 
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neither can one of them expend the property of the othef in the 
fupply of his own wants; yet thepurchafe of thefe articles is indif- 
penfable; and, on account of this indifpeniaNe neceinty, the food 
and other articles menti(^ed appertain folely to the purchafer. (Ana* 
logy would fugged that thofe articles alio are participated in by both 
partners, in conformity with.what was before advanced that ** a con* 

“ traft of reciprocity requires that both parties be upon a pcrfcft 
♦* equality.”) iTie feller of the food or clothing is, however, at 
liberty to take the price of his commodity from either partner, as he 
pleafes; from the funbaftr^ evidently, fince it was he who bought 
the article ; and alfo from the ather partner, lincft he is furety for the 
purchafer; and in this lad cafe the other partner takes from the pur- 
chafer a moiety of what he has paid to the feller, as having difchargcd 
a debt of the purchafer out of property comtnou to both. ' 

■*. 

Whatever debt is incurred by either of two partners in rccipro- a debt incur, 
city, for a thing in which partnerfoip holds, the other partner is re* partner 
fponlible for the fame, in order that equality rilay be cdablUhcd. Of 
thofe things in which partnerfhip holds are fak'f fur chafe ^ a’nd receipt oihn. 
of hire or wagesi—mi of thofe in which partnerfhip does nof hold 
are marriage ^ and devorcffor a edmpenfaim^ emfojitm fyr ^lood w/V- 
fully*Jbeiy and confojkimfor a fubjifienei^ and offences agaihfi the 
ferfm. 

If a partner ill reciprocity become, in behalf of a third perfon, jjaijfor/,. 
furety for property to a dranger, it is binding upon the other partner 
likewifo^ according to Hasieffa. The two difciples allege that it is fiiLr pari-^ 
not binding upon the other paAnet; becaufe a perfon’s becoming ,'ng ’upon tie 
furety for antuher is a gratuitous a &* ; (whence it is that the bail 
of an infarst., zMassomn^OT Mokatib^ is invalid, — ^aiid alfo, that if a per* 

* All cnctffimt or afit of a gratukm defiu’iption, are admitted in taw to afled only 
die ador htmfelf. 

fun 
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foti giiffr bail upon his deathbed it is ^d with refpeA to a lbtf3<£ 
'his property only ;)..«and as beconung Curefty ia a gratuHtms it is 
equivalent to the of granting a loan, or giving bail Tor the 
peribnal appearance of any one*; in other words/ if one of twei 
partners in reciprocity were to grant a loan to a ^nger out of the 
partnerlhip Rock, it docs not affeft the other partner, mfomoch that 
the right of exacting repayment refls folely with the iS»K&r, as 
knSttg is a gratuitous aft ; — ^and in the iame tnantier, if one- of two 
|>artncrs in reciprocity become bail for the perfonal appearance of any 
one, a requifition for the ]>rodtiRion of the pcHbn bailed cannot be 
made to the other partnert-nqid lb likewife in the cafe in quelUodl[ 
The argument of is that bail for property is pratukom in its 

principle, but in ita confequence induces a kind of obligation or con> 
trad; hecat^ in ooalbi]n^e of thf bail,' the fuce^y is entitled to 
exafi of theperfon buled whatt^ he pays to his cre^ors, peovided 
the htil had been given w^h h»,c<n|A^^ it is therefwe com- 
pirehended in a centnifR of rociiuodityt .with regard to its ^mamumcei 
i(and tht^ic^pBumlbaceil^ Us is ti^e pcU^ in queilion, as we 

fay ** UUlj^^estHnd^ his fartjpsnr igflsrbeQ^^ 6>. upondina- 
** j/e^") With, refpeft to whs$ the, t,wo dUbiflm urge, that ** a pear- 
** fin)!o2p|pmingfuifnt]r,^^ is o gratifkatit a&\ whence the 

ft ‘b^qf, an intuit, t.j|j!ktrrafWi. or invalid ; and ismfe- 

f* jquently, that at is amt comprehended in a conCrad of reciprocity,” 
vve reply, that a contrad o£ bail dBtered into by mcon^teMt perl^ 
is invdid in its principle: but in the cafe in quytion it is ^dtng 
upon the qtheepanti^er in the ci^cunoRance of k? fentmimee only. 
Bail, then^f^ wUh regird to its eomm n m e c t as b^g ah ^ of «x> . 
c&«Hg<t a rdation to rng^j^and tri^SSc is oomprdilbided in a 
contrad ^ reciproaty. K o ^yiitg pei^, otlier hand, exAfff > 

into a ewtrad of bad, k is vdid with re^ps^to e tlurd of his pro^ 
petty, in regaod to ks exsrriirUn,i;a8 weU .Thus 

* ilKreisamateriUj£ffereiicelMtwccabah/)r/r«pl|[kSad£nlier«Sr/«i^t ttis 
fltewn at taige dfewhere. (See Bail.) 

4 bail 


e 
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bafl for property is not of z gratuitoies nature in its cotittfiua/icey^hin- 
as bail ibr tAe perfon on cpntraryy is gratuitous^ both in its ejsecu- 

tkn and its couttnuauee. Hence for property is in no reipedt 
Analogous to bail for the perfotu As to what the two dilciples 
further urge, that ** if one pf t\vo partners in reciprocity were to 
grant aloan to a ftrango: out of the partnerlhip flock, it does not 
“ affe£t the other partner, as UmSug is a gratuitous a£it' — it is not 
admitted; becaufeit is recorded ftomHaneefay that the adl of lending 
does afFedl thc^tartner : if however it even were admitted by Haneefot 
as not affeding the other partner, we reply that a loan in money is 
#i^ivalent to the aA of lending any article of goods ox effe£is\ and 
hence the property paid to the lender by the borrower may be laid to 
be the fame identicsd property which he had borrowed, and hot a com* 
penfatioH for it, (whence a IHpulated time or place of repayment are 
not valid in it,)‘and therefore, thlit lenedng does not bear the property 
of excbat^f. All which is here advaitced proceeds upon a fuppofition e^,ged ^ 
of the bail, for property having been contrafted with the concurrence without con< 
of the peifon bailed. If, however, it be entered into without his **** 
concurrence, it is not lending upon the <nhii partner, (tn^t^ingtif 
^ Rawiyet Sabeeb of Hdneefu^) becaufe in a bod' fo coir^ded the 
property of mutual obligation or exebat^ does not exHl m its conti- 
nusmeet 'Let it be ob^ed, alfo, that indenuithcation ibr| ufurpcd ■ 
propdny, . or indemnllMition for damages, Hlland on the fame ground- 
as boil fat property., as .thcfe are of a retributive in tfiei^ 

pincipiti ’ 


Ir a property*, olf fuch a nature as that partnerfhip in it is valid. An accerion 
foould f^ to one of two partners in reciprocity, by inheritance, — or, 
if any perfon prefent him with fooh property, by gift, and he take by ^ftorin. 
'poflefoon of‘it,--^he cootrad of reciprocity is nuU, and the partner* 

y ; ncrfliipyru* 

* Anb. WL ' Metaiajn pnpeny in tejk, MEm, or other article <apable of cfttifli- 

Makt^Airtte, that ivfpecific/M/rand efftHt. 

fliip 
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'(h° “ Shirkat yJitidn, becaufc equality 'm paint of property 

in ira£ic-, (fuch as is Capable of conftitutiug capital flacky Ji| a condition efleutial 
to a contract of reciprocity throughout, and this does not exiid in the 
prefcJit cafe, as the other partner is not a participator in the property 
fu acquired by gift or inheritance, no principle of partnerlhip therein 
appearing with refpeft to him. The partnerlhip by reciprocity ^ how- 
ever, is refolved into a Shirkat Aindn, or partnerfhip in tr^c, 
as the cafe admits of fuch a partnerfhip, equality not being efiential 
thereto; in reciprocity, on the other hand, it is eflential, and copfe- 
quently reciprocity no longer continues. The reafon of this is that a 
contraA of reciprocity is not of an ahfolktevaXxut'. now, in a contra^^ 
which is not of an abfolute nature, the rules with refpeA to its continu- 
ance and its commencement Ire one and the fame ; hence' an iucreale of 
the capital dock [of either parties] during its continuance is equiva- 
lent to an inequality in its commencement ; and is an inequality of 
capital, iq the commencement of a^partnerlhip of reciprocity, is probihi- 
tbry to coutfadling it, fo^ in the. fame maimer, fuch inequality taking 
place during its continuance prohibits it the contrad of reciprocity, 
^rty i* o?a* ^therefore, terminates. j*Jf one of two partners in reciprocity inherit 
^ble'ofwii ot thel^are his Ible property ; but the contrad of reci- 

ai(ating/«r<! procity doesnot become null; (and the &me rule allb obtams if one 
of them;iq);icnt- lanJ-i) becaufc, as thole articles are incapable of 
Qonftitutiog capital Jiockt,. equality with reffi|d to them is not a 
condition. ' 

* Arab. Rakbt v/a Metti. In oppofition to If&l. 
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. Partnership by reciprocity^ cannot be contraded but in Srm^ 
tleendrs, or fluauating/^r/ewr*. Md/ii alleges that fuch a partucrfliip 
is lawful in goods and effe<fts, and alfo in all articles cftimable by Swrified 
weight, or meafurement of capacity, where the fpecies is the fame, butinM/; 
becauie a partnerlhip fb contra^ed refpefls a known and fpecihed 
capital, whence thole articles are equivalent to money. It is other* 
wife in a contrad of Mo%drtbat ; for that is reftrided felely to cajh^ 
the kgdity of it being contrary to analogy, fince under this fpecies of 
engagement a profit is acquired on property concerning which there is 
no refponlibility, (as the manager is not relponlible for the Mot^riha^ 
ftock,) and the prophet has forbidden the acquifition 4)f gain upon 
property in which there is no refponfibility; the contraft, therefore, 
muft not go beyond what is preferibed by the raw ; and the only thing 
in which the law declares Mfm&ribat to be laH^l is cafh^ The ar- 
guments of our doflors upon this point are twofold. — First, if a 
centraft of reciprocity, in goods and effefts, were held to be legal (as 
maiirtained by would neceilarily induce a profit upon a pro- 

perty concerning which there is no refjx>nfibility ; becaufe, upon each 
partner in reciprocity felling his odln particular capital, (confifling of 
jfWx and effe£lsC)^ the goods of one partner produce a greater price 
than the goods of^ the other, the excefs of profit upon the goods of the 
former vyould be due to the latter’, and this would be a profit from 
property for which the perlbn who gains by it is not refponfible, and 
in which he has no right ; becaufe in this iulhtnce the contra£t is 

♦ 

* Anb, Fdm^Kihihe. Pabts it a copper own of uncertain value. Pdtat-Ratiha 
meant copper coin «« wbUh «« aiomaagt nmj h gainri, (owing to the fluftuation in its 
value,) and hence the term RaUba it here rendered fluSnetinr. 

VoL. II. R f 
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connected with actual gooJs^ and not with of them, 

fuch as debts ; and the goods are a trufl in the Ppds of each partner 
refpeAively; — whence it is evident that a profit is induced upon 
property concerning whi£h there is no refponfibility. It is otherwife 
with cajhy becaufe whatever either partner may purchale with the 
capital Rocky confiRing of caih, the purchafe thereof is not conne<Red 
with'the a&ual capital, but with its femblancei namely debt^ (fince the 
price of it is a debt;) — now the purchale being connected with the 
fenAlance of the capital, (namely debt^ and the other partner allb 
being liable to be called upon for it, (as a contract of reciprocity in- 
volves mutual bailf') it follows that the conlequence objedied (of pro- 
fit upon property concermng which there is no rejjponfibility) is not 
induced, fince this is a property in which there is refponfibility. — S e- 
condly, The firR tranfiiAion in goods and effefls is the fale of them; 
^d the firR tranladlion in ce^ is purchafe made with it: — ^now a 
'perfi)n felling his property under the condition of another being his 
|nirtner iuthe proceeds is unlawful, fince this is endowing with aright 
of property in the debt, and an endowment of right in a debt, made to 
any other than the debtor himlelf, is . illegal: on the other hand, 
his making a purchafe with his own property, under the condition 
of another being his partner in the article purchaied, is lawful, fince 
this is endowing with a right of property in aRucU fubfiance^ and 

c«"na^^ not in a debt. — Fed(»s~lRfbiha^ or fluctuating copper coins, are con- 
comprehend- nedted with dirms and deendrs^ as they pa^ current, in the 

hcado^^ffi;) fa^ie manner as gold and filver coin. Mohammed is of this opinion, 
becaufe be holds that yo/oor are cajh^ inlbmuch that they cannot be 
particularifed by fpecification; whence it is that if any perfon were 
to purchafe an article, for certain faloos^ he is at liberty to give any 
other falom in place of them; and alfb, that two fpecified faloos 
:annot be fold for tine faloos^ according to what, is eRablifhed. Ac- 
:ording to the two elders^ partnerfhip, orjldondi^att are not lawful in 
li/ooj, although they be current^ the valuation of them fiuduates 
Tom time to time, and they at length become the fame as goods or 

e&^. 



Book XIV. 


PARTNERSHIP. 307 

effdds*. Abm TDofaf» elfewhere (kid to entertain the lame opinion 

.with Mohammed upK|p'this point. It is alfo reoorded,- from Haneefa, 

that a contraft of is lawful in current faloos\ but not a con- 

tradl of recifrocity. Thus partnerihip. by^ rc'ciprocity is not lawful 

in any thing beyond &rms, deendrsy and current faloot-f. It is to be or in goM oi 

obfervcd, however, that if gold or lilver buUioHy. by general ulage, 

pafs current for value in this cafe partnerlhip by reciprocity is paiRsmcur- 

laWful in it. This is alfo related in the Aii^wr<rr. Itisaflcrtcd, in 

the Jama Saglxery that partnerlhip by reciprocity is not lawful in 

gold or filver bullion; tor, according to that authority, uncoined 

gold and (ilver are the fame as houfehold fluff, diftinguilhable by 

identic fpeciheation, and therefore incapable of conflituting capital in 

exihet partnerjhip or Moz&ribat. It is faid in the Mabfooty treating of 

exchange y that gold or filver cannot be identified by fpeciheation, in* 

fbmuch that a contrafl of fale is not broken in confequence of any 

accident to the bullion before delivery ; — (that is, if a peribn purchafq 

any article, agreeing to give for it certain gold or filver uncoined, 

and it be lofl before delivery, the contrafl of fale is not broken, be- 

caufe the gold or filver cannot be particularly fpccificd.) — ^Now fuch 

being the cafe, it follows (according to this ftatement) that uncoined 

gold or filver are capable of conflituting capital flock, in either Mo- 

%dribat or partnerjhip^ on this ground, that the precious metals 

were originally introduced for the purpofe valuation §. The opir 

nion delivered in the Jama Sagheery however, is the moft approved; 

becaufe, although the precious metals were originally introduced for 

the purpofes of traffic, yet their capacity to reprefent property depends 

upon their being <rofW, as when once coitudy they are no longer liable 

• That ia, an no longer iwrrtta. 

t That ii, fuch as have not yet become depreciated below the current flandard. 

X Arab. Siwi {fitThumi) meaning a rtfn/mMivt •/ prof eriy, and therefore ufcd (in 
pufchafe and fale) to expre&yrtrr. 

I Arab. SU-Swuntoti that is, forthopmpofi of tonJlUoAngprUty or (in odier words) f 
roprfMogpnftrtj. 
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to be ufed for any other purpole (fuch as makiag ornaments 
perfon, and fo forth >) uncoined gold or iUver|^erefoie» does not 
conAitute value, except where the ufe of it in is coAomary^ 

in which cafe it is the fanis as c«m, and confequently a reprefentative 
of property, a2td as fuch capable of conAituting capital ftock. It is to 
be obfervedthat what was before advanced, that partnerlhip by re- 
** ciprocity is not lawful- in any thing beyond dirm, denidrSf and 
** current faioos“ applies to all articles of weight and nieafurement of 
capacity, or which are of a heter^ennus nature'^. The illegality of 
reciprocal partnership in tbeie articles is admitted by all our dolors, 
provided ihepartnerjhip be cotar aSed previous to the union or admixture 
ofjlocks^ in which cafe it is illegal, and each partner receives the pro- 
fit arifmg from his own pardcular commodity, and the lofs upon it 
alib falls on him. If, allb, two perfons mix homogeneous Aocks, and 
then enter into a coutraft of paAnerfhip, Aboe I'o^^holds the rule to 
be the fame, and that a partnership kip right of property is here eAa- 
bliShed, not a partnership by reciprocity. Such, alib^ is the dodrino 
of the Zdhir Rmu&yet. Acceding to Mohammed., the contra^ of 
partnership, in this infiance, holds good. The refult of this difier- 
ence of t^inioH' appears where the property of both parmers is equal, 
and they fiipulate a larger profit to mu, and a fmaller profit to the 
other ki this cafe, according to Aboo Toeftf, each is to recave 
in proportion to his property, and. he in wh^ fiivour the larger 
proht had been fiipulated is not on that account entitled to receive 
any excefs ; but, according to Mtbammed, each is to receive agreeaUy 
to what was Siipulated. The ground upon which the ZMir RaoA^et 
proceeds is that articles of weight and meafurement of capacity f, and 
fo forth, are difiinguiShable by fpecification tfier admixture, in the 
fame manner as before. The argument of Mohammed is that the 
articles in quefiion are, in one Shape, vtdue i for if a perfon wm to 

* Arab. Aiwa Mettiirii, that is, reftmUing in oppiartmc^ but 

y. Meatnng always graix, or lifiui$, AkIi ttaKCafMbhbf-adnwrarf » in-oppoficien to 
il«l^ and that is gtMli and 

feU 
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i^i goodi for iiich articlm, fb that the price of the goods, (confiding 
ci thofe articles,) i«it||^ilebt upon the purchafer,«tt is lawful; and, in 
anotfier lhape, they ai% fubjeds of as admitting of fpeeification : 
attention, therefore, is paid to both thefe dftumdances, with re(pe£k 
to fituations both of admixture znd of eoM'-admixture : in^other words, 
partnerfliip in ^em, brfore admixture, is unlawful, as they are then 
iutyeds of fak ; - but after admixture it is lawful, as they then confii> 
tute' value: contrary to the calc of goodt and effefls of any other 
defcription, fince thefe are not value in any lhape. If the Hooks [of 
the refpe^tive parties] be of two dil^rent fpecies, fuch as barley and fpeaing^r/- 
wheat^ or elives and pepper ^ and the proprietor unite theiti, and then 
enter into a contra£l of partnerlhip, it is unlawful according to all our 
do«dors. The reafon for this didindion, according to Mehammed^ is 
that whatever is mixed, of one Ipecies, is Zoodtal lmfdl* * * § i and what> 
ever is mixed, of two different Ipecies, is Zoodtal Keem’\' : now as 
things of different fpecies, when mixed together, are Zoodtal- Keem,, 
ignorance exids with refpeft to them, (becaufe, it is requilite that 
appraifers fix the value of themj,) and they are therefore incapable 
of condituting capital dock, in the fame manner as any other goods 
or effects: — a partnerlhip in them is conlequently invalid; and fuch 
being the cafe, tb^ become fubjedt to the rules in admixture of pro- 
perty, as treated of under the head of Decreet^ in the Jama Sagbeer^ 
and which lhall be folly fet forth (in this work) when we treat of 
dep^U%. 

Where 

* Things compenfable hj an equal quantity of their own fpecies, (fuch as whfat for 
whttttj barley for barley^ tie.) 

f. Things competifidde only by an equivalent in mnty. 

t Before die lefpedive propordon of ends partner, in die capital dock, can be 
afoertained. 

§ The arguments throughout this and die preceding psHaget are fo much involved 
in fubtle diftinaion and perplexing cafuiftry, and are in many j^es fo li^c capable of 
an intelligible tranifotion, (from the impofobility of rendering clearly the iechnuil tnms 

which 
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Where two perfous are defirous of etUeriag into a contra^ of 
partnerHiip i» goods effe&s, each muft reUj|||^ half of bis own 
goods in lieu of one half of the goods of the owr, fo that a Mitkat- 
MIlif or partuerjhip by tigblt of property may be eftabitflied between 
them; and then let them entef into partnerihip by oompaA.—>(Pur. 
author remarks that in this inlhince a partnerihip in right property 
is ellablilhed, but that a partnerihip by reciprocity is aot lawful, as 
goods and elfed;^ are incapable of conllituting Hock in fuch a part* 
ncrlhip.) With rcfpeiSl to what is advanc^ above, that “ each 
partner mull lell one half of his own goods in lieu, of one half of 
** the goods of the other,”*— it means, that each is thus to fell a 
moiety of his goods to the other, pntruided the value of the goods (feacb 
be equal. If, however, the value of the goods of each be different^ it 
is requihte that he w’lmle goods oxn of Uaft value fell fuch a proportion 
as may fuffice to ellablilh a partnerihip; , for inllance, if the value of 
the goods of one be four hundred dirmsy and that of thofe of the other 
be one hundred dirm, thep let the latter fell four-fifths of his goods 
to the former y in lieu of one-fifth of his goods^ fo that the whole of 
the goods may be held in partnerihip between the jrarties, in hve lots, 
or lhares. With refpefl to what is advanced by our author, as above, 
that ** a partnerihip in right of property is ellablilhed, but a partner- 
fliip by reciprocity is not lawful,” it is of no wei^t ; for, ren- 
vdering goods and e^eds capital Hock in a contra^ of reciprocity is 
illegal, only, becaulethis would induce a profit upon property concern- 
- ing which there is no refix>nfibility,— or, becaufe the relpeflive capital 
of each would be unknown at die time of divilion : but neither of 
thele realbns exift in the cale in quellion the firjl realbn does not 

which fo frequently occur in diem,) ss gteady to obfeure die matttr. The principle upon 
which the whole turm is that “ a partnerlll^ by ntifneitj csitmot be entered into sntb 
refpefi to any articles, vbj^ are aotjlmeards and die queftion it, what 

" articles they are which may be oonfidered as ftaodnds?*’— which fame of the dofiort 
confine folely to r<yb in the precious metals : -odien extend it to and others, again, 

to copper cans [filtti whilft Ibme include grtiie, cootendijig that this is a ftandard 
and inay diciefi»e be uftd to itpiefent' properqr, ig die lanw inanner as cjfli. 

cxift. 
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exift, jbecauie upon each felling » moiety of hia eftate to the other, 
the half of each partqShr, rcfpedtivdiy, is a fubjiaft of re(jx>nAbility to 
the other, with refpeft to its value, ind ^hence the proAt ■ which 
accrues from the property of both is a profit from property which is 
a Aibje£t of refponfibUity : and the fecond reafon does not cxift evi- 
dently, becauie there is no occafion for fpecifying the relpe£tive 
capital of each partner at the time of divifion, fo as to require the 
valuation of appraisers, thence inferring igfiora$ice refpe£ting it, be- 
caufe the property of both is equa/, and they are both partners in that 
property, and confequcntly, whatever price the property may bring 
muR necefiarily be divided between them in equal Shares. 


Shirkat-Ainan, or partnership in tre^^ is contraRcd by each 
party respectively becoming the agent of the other, but not his bail. 
This fpecies of partnership is where two perfons become partners in 
any particular traffic, fuch as in cloths or wheats (for inflancc)— or 
where they become partners in all manner of commerce indifferently. 
No mention, however, is to be made concerning baiU in their agreement, 
as bail is not a condition in a partnership of this nature but it is indiS- 
penSably requisite that each aCl as agent on behalf of the other ; Since, 
without this, the deSign, (namely, partnership in property,) cannot 
be obtained ; as aCts done on behalf of another are performed either in 
virtue of Some avowed authority, or of agency t and no authority 
existing, agency is constituted, in order that each may a£t for the 
other. So that the property may be held in partnership between 
them. ^ 

If the Slock of wic thefe partners exceed that of the other, it 
is lawful, becaufe there is occafion for this equality, (as Shall be here- 
after demonStrat^,) and the terms in which Such a partnership is 
contraAed do not require equality. 


Dcfcriptioii 
of partner- 
(hip in traffic. 


It does not 
admit mutual 
taiK hut it 
requires mu- 
tual agency. 


It admits of 
inequality in 
point of (lock: 


In 
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dii^ropor^ * partncrfliip ih treffic^ it it ia«rful that Ifee ihxk of each partner 

tioaatepro- bc equal, and yet the profit unequally (hared^i-^bat it, tlte it be 
ftipulated that the profit to iw partner exceed the profit to Hat other. 
Ziffer and Shcfei maintain that this is not lawful; ,for if, with equality 
of flocks i, an inequality of profit be admitted, it induces a profit upon 
property concerning which there is no refponrilxlity ; becaufe, if the 
capital appertain to the two in equal fhares, and the profit be divided 
into three lots (for infhince,) the lharer in the larger proportion of 
profit is entitled to a fuperior profit without any relponfibility, fince 
the refponfibility is in proportion to the capital ond alfo, becaufe a 
partnerfhip in the profit exills in virtue of partnerdiip in the capital^ 
(according to their tenets, whence they likcwife hold the admixture 
of the property to be a condition;)— the profit upon the property, 
therefore, is the fame as increafe of living, flock; and each is confc- 
quently entitled thereto, in proportion to his original right of pro- 
perty in the capital. The arguments of bur dolors upon this point 
arc twofold. — First, the prophet has laid “ 1‘be profit between them 
is according to their agreement, and their lofs in proportion to the prt- 
“ perty each refpeSlroely'!' — where no diftinftion is made be- 
tween the equality or inequality of their properties. — Seco)<di,y, 
in the fame manner as a perfbn is entitled to profit in virtue of 
property, he is allb entitled to it in virtue of 'labour, (as in a 
cafe of Moziiribat, for inflance:) it may alfb fbmetimes happen 
that one of the partners is more fkilful and expert in bufinefs 
than the other, and confequently, that he will not agree to the 
other fharing equally in the profit, whence it is requifite that one 
have a larger (hare than the oth^. It would be otherwtfe if the 
whole profit were reflrifled to one of the partneiti becaufe on this in- 
flance the contract is not a contraft of partnerfhip : neither is it a 
contrad: of Mozdribat; for if, in MoiUhr'dtiit, the whole pro&t be 
. afhgned to the manager, it is a lpik\ efixfXoHat proprietor oftbefiock, 
it is a Ban&t. With refpe^ to what is ky Zj^er and Shefie'i, 

that ** if, with equality of flocks, an kiecj^ity of profit be admitted, 
6 * V it 
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.f*^tk 'iiiduce»^ a-^ptiolk upon pfoperty concerning which there is 
;^*<:Qiil^ferponfibUii^*^~-we r^y that a cpntraft of partnerfhip 
in trfffic refembles' a contra^ of MkM&v^or, - in this particular, 
that each party relpedively maiuiges with the (lock of his part- 
iUQT^ iand Jt aUo infemblea > paitnerihtp by reciprocity, both with 
regard 40 iits^awMr, •^(aa being xpartMtrJhipC^ and Ukewile with regard 
tQ^ie£eedbfdPy<^it« beeaule. both: partners act in it. In coufidcration, 
ther^^eytof .its .reiemblance to-Mwaribati we determine that it is 
]awfid >tpt^Mpulate a profit upon property .concerniiig which there is 
ttorerponfibility; and, in confideration of iu refemblatice to partiier- 
ihip by^reciprocky, we djeteraiine that* if it be lUpulated that both 
partners ihatt a£l alike yet the contraA of partnerlhip in actual 
ilock is not invalidated. 


It is’lawibl fbr either party ^ in paitheiihip in irt^e^ to engage in a perfon 
the contra^ wkhtrefpdft lo SLpari of bis property only, and not the a fart Oiil)' 
b^daule ah equality in pobltof ftoeks is not eliential to it, fince 
thetermi^nsete does not require it. 


Partnekskip in traffic is not valid except in fuch property as is 
IawfiiP)n ipaffritklhip by hwiplxwit^^ * 

itfife\^l* for' two thaiifo in a partnerlhip ih 

bf bne ji^y coiffiR^ of t/irms, and that of the otljef 
kparty'^'dferoSlr}, br where' on one fide it toiififts of wb/fe Jirnut qiid 
oh’ifcl^ddidr and 5*^^'/ allege 'that this is 

tlle^r*^ Thk diffbren’e^ of opinion is founded on a difiefeiice of leiiti- 
Rieifta' ad^^ of flocks; for, according to ^ofe 

, fir- '.^Iv '"j ' ^ .i' ■ ' . j. * V • ■ -i . . : ' ^ . 4 


The (lock can 
only be (iicti 
ai ii lawAil 
in rtciptHui 
partnerlhip; 
but the re- « 
rpedivellock« 
may be hete - ' 
r§genfOii>* 


* AldKMigh a greater (hare of the jprofit be conditioned to m of the {^utrwn. 

t The tranOator has been able to dtfeover die dtSerence bc^een black dims and 
wMu ft'lpcobiMy fiMe Aira/ dUKidtioii, kifawa in Plf/Brand Afttia. ' ‘ 


VoL. II. Sf 


two 



3H PARTNERSHIP. EofKXIV* 

tW0 do£bor8, a amk^cewu ^ the caf^lal v irtiKwiial tolW;|iB|taar^ 
s|nd that cannot take j^ce where the two ftotdn. eeO- faffi iplMiief 
This poi0t wUi he laoite fulljs treated si heraader. . < 


Debts cftn 
dil^ be 
claimed from 
the pyrtacr 
nirho incurs 
them I 


and this part* 
ner, on 
jnakina pay- 
ment, has re- 
courfe to the 
other for his 
proportion. 


WBBRa ooie of two paitnera ta ir^ anakea a fmrdialb, tho 4 a« 
mand for the price Uea ag^fl hinO, aod not agaioft thoothkrfaitBSrr 
(becaofe, as has been aheadjr denioiiftiWbed* the ooiMra&ofpaaciMe* 
fliip inquei^ eQm{»r^iebds hut not heM\ and the agent ia 
the original with ref^ eprighta*;) and en mAmg fijmeiAi the 
purthafer is* to take from the other pottoer his propoHaon of the 
price, (provided he ins ietiiSed the denMnd oot of hia own particalar 
property^ and itiet out ef the partnei^p A 6 ek,)'heeaiiih be ia the 
other's agetrt with refpeft to his (hare, if, howwcr^i itibe not duMoir 
whetiier hehaspaid’tbe prioe oot of the paitoerfli^ ftodc, «Mr out of 
his owttprt^rty,; except ^010 thedeclari(tioil«f the^Nohate hinfelf,, 
it is ih this oafd tneunU^ ipott hhh to pfodetto preof; - lieefele the 
purchafer here i^ancto a Claim for'pfCpfrty egitinft hh aOd 

the partner his Ckknr and Ihh deedwttiw. Cdefmdimt. 
(delivered upon oath,) u to be credhOih 




The contra^ 
iiantiottedby 
the lois of 
the whole 
^pjitalsorof 
theftodt of 
either partsof 
iBpuucnlacd 


Ir the wiiote partherlhip Aoch, or tlse ftoeh <if ^^ler piMeiw in- 
partictdar, periifli tefore any purchaih be made^ thC edntraft bf prt> 
ner&ip U annulled: becaufe, in a of partneretip^' the 

of the contract is (that bdug Q)ec^ed hi a eobhiaO'^ part- 

nerfliip,^ in the dune manner t of a wift) Inidt hw 

cohlequeiiiM of the deftruOion of^ ctmtirafl hi dtfihiitcd,, 

in the dune magnet as in ^ xl bthkiv^^ ki 
J^ptfar bepaufe hi die dBniu:' • wsihol ho 

ideotified by j^eificetitn^t or in fdlf^athCr mode Sum by aSuaf 

« Ttot b, I* b dK perfen «pM «iMNn e SMUnW 0^^ 

"t Aiid). e7li(WNjlSip»ifleri - 
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J^Ukthe Thei^lieficy hevein m^ntiOHed i» to ihit/S^gkiar de> 

Ibt thiB pm^pofe of it ftom the egency impli* 

cat^ in a coMnid of p«utiierAi% of pawna^ faeeatide that ia' 
annulled by the diflRdution of the partnerfliip or the pawnage* as d 
tlong which \» cm^rtbenJed M anoutled by the diflblution of that 
wluebcna|H«lMiKM Aio oacaiople ef ^s yi / isr agency » where a 
peri n n faw nmtffi ii wif anothar to pur^aie lunar a (for iniftance,)' 

in whiehiieaie* 1C he give the agent naohey ibr that purpole,- 
and the. aaimey perilh an the agent’s haikbt yet the ag«acy is not 
annuUed.^* It ki otherwi&” (itqra in his commen- 

tary on the 2<eddtif,) ** in o^s <)( Mandtika parirnffi^t be- 

caufe die dinar and dSRm4ir.r are in bodi identified by ipecificak- 
^ tittle ' infihnuch that if the meoay be loft before ■ ddivery, the 
** Mamiriku is auntUecb- , This is'contia^dlary to what our authoe 
has ad)ove< advanced,: that, in Adasdrshor and /mgttkt agency, the 
** dirm aM dajtmirs cannot be identified bjr J^ecification, nor in any 
** other wiy by OiCbiaLinis^V , X i*» however, probeWethat 
there aie- #«cw 'Pphtioaa recorded do this point. What is above find, 
that ** iftheivde^r partnerihtpftock,- cpr; tbeftoek of either partner 
** in particdhr, perilh before any porchafes be macte, the coutra<£t 
** ofpa|taeift;i^ is aan»Ued,”**~ia evident, where the whole ftock 
of both partners periCheat and wliare the ftock of oe# of the partners 
perift^ the cqp isaho.aonttUe^: becavie the peitner whole pro- 
petty* has ^ ^ .perijfhed had agiued to the other parapeting in bis 
{mjperty fior . AO other .rea^ than ,t^ he Ihoald alio participate in 
the;e/^*s piofmty; npon this being Mademd nopollible, he 
wdl not apee'that the ptW lbpul4 participate ia Am property. The 
conitta^ tberefiai*, u voU, ;as ka .Gtmtihii*nce is dfe)eft: ai^> to 
whomfiksvfa the deftroyed-gpraperty belonged, the lols aSt^ bim 
sMily, and not the-sTdvr, whether it perilh in bis own htlnds, or in the 
hands of his /kwnier;---if in i«r.ewn hands evidently; oikL if in 
die bands of his partne^^ becttifeitis a/rg^ in the hands of that perlbn *. 

* A tniAee is not rc^oafiUe tar his thdl in cafts of aadt/htUfha, (See 
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It is ;p^crwif«, hp|vpver, wl»erc thi? ,ftqck 
fctf in this caf^ 

^ the privity , of e^ jip jPjo lpnger jJjftujgm^^ A® 

lofs inuft . 


. one oCthe a.pnrchofe 

and the .ftock of th^ otheff ^ft«j-wafds;iperi&.jhefo*» b^<iw 
ipade>4ttvy purchafe withit, in^this cafe -the thifegipwrQhafedihy.the, 

fi»ft DwtHOf is iii partncrflBp!'betw«e^, thef*two,jagM^ahly. =te ^pyJo* 

tion; becaufe* as parth^dbip. fubfifeed hafcwoettAhfm at-theitiitoc.of 
the purchafe, -th0‘ article p«tchaM«h^^ (hbpft ^iaftMrflnp 
between th*rrt at and the eflEcOfus aUtrediby <h« e- 
ftruaiptt of^e' iOtWr’ft property . die i jniechafe.* 

Ihip in thr ^wjAafevfeSt ^tnerjhip * rew/ffetf/h^accoriing W Mo^ 
Uiit/«who«*fe ;of'thea«wn{feUs>.ih,< the fele is 
lawfvd; tt-mendy a 

paitnetftip ^ f, infcalifehttho^^^^^ 

elAer^oarttie* ’tot feh mtow^hMidife ds¥» fliare, -b contract 

of partiiepfWp wasadiffidwdd inthe of 

the delhuftioif^-feacki indhe feme aS whf re t|p deftruftion 

takes pfacevbefeSe^ny putchafe Tbekig «“ 

ntiins, ;cxcepttthev#< 34 ifiJthdpurchaI<k »ai!^y^ v“ 

the: thing vpwieliifedjj* andihehcevitidR.a 

petty. .l!h»5«rg«roondJof^Afefew«w</:fe ^atJ^the-tc^/rfl^? has been 
complctolfefilfihodt wifeis refpea to aukde- pu^fed, and tcopfe- 
quentlySwMinot be wadepBdivokdrhy 

fuch combteHon.^ ^ It: is;sqsi«B. obfemd ibaV i» .the es^e, ipw^ under 

confidmtKtoi *Ee:|«wol^dfi«‘fe 


.-•v ^ ^ 

« 


< >> ■ I 




_ , i,.' sv: 

Meaning,* Urtt itajp«tiiwfl>ip '< w'h:iire^^ eendees* »g 
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of the price f of the article purchafel}; beeaufehdhdttghf a moiety of 
it by i^m^y'and pai^ the price out o£hts oailn iuhftanGe, isfr was be- 
fore mentioned.~What is new advaueed procceds upon a iuppofltion 
of the* purchafe made by oae partner having been efle£fced the 
deftrudion of the other*8 ,ftock.-^.lfi(thowevcr» the Iteck. of one ^tiTic^riA 
partner firR pcriih, and thde^bef^paitncr theh^ ma]ce a-purchaie with mkw’» plr- 
^ own fub^nee^ » and - ib ihonld have bwm ejtprefely agreed^ in the continuesbe- 
contrady that eaah is to aiSt^s anlagent.ton^behaif of the other, in 
t^( cafe, whatever the purcha&r may have bbught is divided between nerAip Cy 
the :twoi according to their- previous ftiputation; becauie, although 
the contra£);.pr partt^erlhipbe annuilod, yot tbe»agent;y«. which was 
exprelkiy mentioned in it, continues in force; the ppredude is there- 
fore participated in by both, in. virtue of the. agency ; the. connexiiut 
continues a partnerlhip by right cf property y aiul the purchaler is ac- 
cordingly to take from hi&paitncr hjs prqioftion of the price, for the 
realun before dated* <>ti thcipthcr hand, riie partnerjbip only be unit-rn there 
mentionrd ip the contract, , jmdtnothing expcf dod in it refpetding each lion’oV X" 4/ 
piutnef aAing^as an agfttt,fin,jtJb« .Hl*frh bfh0^\ the artide^purcbaled com^vl" 'for 
by one partpa[..a[^Cjt 3 h)^,^kly ;to^r»ft,hecaufee. ifthe article were inthi^carrit 
participated ^|i|tyeen the t^.O, it 'cotild be fa only in virtue of the 
mutual agency ijmplicated ift .^c>,CQtitrafit ; <biit, that being aimuUed, 
the power of agency ,iinpli^ted iuat is. alfb auiuiUed. It is otherwile 
whe«p the parries haye txpryjjify. ajEnutvial powpe of agency ; 

becaufem thi^ cak^ the .agency . isi ,n9t atinulled by the annulment 
of the partnerdup^ ^. agency vis 4>ere oac eQ>cctal delig^ of the- con- 
tratdt audis npt g^eyt^y^ m^tc a tie JkiA^ .t.. •• • ,> . * 

legal, atehougir the^pdrties^ nhb'have Patmerihip 

ihi»pd.dqcks.* and^di^s mamridti tthat it is- Hlegsd,-becaofe JStdm?* 

tiin aibraich. ^K^*fand the bianefa'vniet to be pactici- 

pated in except where the original dock itlaf is ^fo participated, 
which cannot be io^but.hy or ground 

upon which they proceed is that, in a contraA^ of partuerdiip, tlic 

//ot& 
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^oci:is AeJufy'eSl-&f€n»eai±tsuetf (wbtoeo h fhjit'^0|»aitnt^{p 
isireioTed. to the Ity eadir pirtn etlkS' ^ ^ 

** you my partner in fb<^ ilodt»**^>-a6<i! alfb, thiit the-^edifi^^bn of 
the capital it an ei{ential,}«<-<affid, fuoh bbiif g the cafe^‘ ft ta 
ably recpiifite dint dte ftndc bb ^r/nri^/Ai/ in by lii^.' ' R' is; 
wife in Ahmdribati a# (iiat i» not fince ft 

more than duc^ as the aaai^geHr. is' tb aA for the j^j^ri^oi^ bf the 
Rock, he is conihquoatly ientft^ to a fiiare in the profit,' as wa^^i M 
aeeoMiti ^ Us laSiuty which is different from the cafe in queflion, 
where the psofit is a hraruh ^ «id not “Wt^s for labour. 

This is a gr^d leading principle Wfth Zigf^ oxA' Shiftii itifomuch 
that ((argoiag Upon this ground} they^ allege it to bo indlfheniaUe, iti 
a contraA of partherihip, that the ftbdk of both paitoers be of the 
fame i^iest^ ibr^ if otberwife, (as where one is poil^filed of AVm; 
and die other of dUnirt^^vp held that the coiitraA is invalid be- 
caufe' sf (be Capital not' bebg 'part idpated in by both ; alid th^ allb 
allege (upon the fame pi!incipie} that Isan efG^ and 

likewife, that it is untewful to ftipiftkte ah eacefiTi^pfCdir to either 
* partner, where their Rooks are e<|uitV (He profit% ^^jMlIlith of the 
Rock:— and alUb, that partnerfhip in «r/r*and tradts'f' is illegal, as 
in thbfi» theses is no ftock^ (as ' fhall be hereafter^eapliiiied.)— The 
arguments^ of our. doAors upon diis pohn* ate twofdd.'MF'iasT, 
paitneiRiip in pro^ ia referred' to the «MriAr0i9, luid not to the pock ; 
bccaufi:^ as the cotitraAis termed ■** a coiftraAef pailzieFfh^,” k is 
indhTpeti^bie that the piroptrtp'xd ^ub’iiaoaspairimrjk^ inr il; and; 
foch being the cafe, it follows that tho adnfittmwis^^ ^ eflential.>^ 
SacOKDLY, as the wfaieb the >floch|eonfiib]<issMit l^hcified« 

. the profit is sisa derised Jroav fbeesjpifil^ assniodoBAReBi aify thing 
elfe thap, dm!SSi«a^kAiw,{adne&iai»tl||^ adth^'t^ 
each,pa^i&« /sMnjpii^takh int%e#^liiSh*/l^ 

^ T ';..l .5\J y V. - :. v' . 

• Anb. StUtka fktoMrt ( ^ oa pn Oi S a fifc « ilii » i h ' 

■ Sd^jut -dmiuU. ' ■ 


tfeut 
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4^1 withrefpedtothe ttbtrhtXfi aa4f as i| iMOOf appears that part- 
neribip any bo ia point o^trmfiiSmt without admivture 

of iIocka» it fiiUows that it may aUb bo eftah&ihed m the thing which 
acciWBsfiramtran£i£ttoa, (namely* thepr^r,) without luch admix- 
ture; and, as the contract of pattaerflup thus becomes iimilar to e 
oootrad of MnUlrUatt a fimilaticy of fpecies in the flocks, and an 
equality of proht*. are hot eSentials, although the flock of each be 
equaL A partneiilup in arts ia alfb hw^ on the fame principle. 

A cdlTTaACT of partnerfhip* which ftipulates any particular fum 
cut of the profit for one of the partners, is unlawful,, as this condi- nit • 
tion ffi a means of defhoying paittnerfhip. fince it is pofTible that no * 

more profit may be acquired Utogether* than the fiim fo ^ulated* 
Corre^ndent to this is a cafe of cultivation ^ that is to fay* where 
the parties, in a compafk of cultivation, fliipulate a particular quantity 
of produce to one of them, (that is, to the cultivator or to the landlord,) 
thecompafl is invalid; becaufe fudi a ft’^Iatioiv is a means of de* 

Aroying partnerfitip; and in cultivmicm it is eflential that the produce 
of the Inu4|beV%uatly participated between thofe perfoas. 

A .... 

Each of the partners^na cotetraa uther of reciprocal partnerfhip or Either wt- 
^Tpartnerfhip in.a€loalftbdt,iaat liberty to ghrehis flock in the manner 
of aAnuCr; becanfc it is cuftomacy fotodokieontrafh of partnerfhip: 
and alfo, becanie eather partner ift aft liberty to hire any perfbn to 
worii for the aupifitien p80&; and as the acqnifition of profit 

withoot my return hfliUJefselqiBfihonbUetiaaiwrM^ with the fiune 

view* he is coiideqoealiy autherifed to ade^ Ai&otbermode 

tmi: lathefiuatomimeierdlb*.eithd^ofthemr»atl^^ 4>ri6<!|eita. 

thttci^ital as adqpofit, as thjpiecufhimeiy, and fo m e rim as neesfiary, * 

*r"****f[ Bsdi of : duHi if idio aft Ubai^y ft* gtvo'hie'qpp^al or intmfl It 

in the way of him&nbat^ becaufe* as Mn^bat is 'liibordinate to 
partnerfhip dther or Ja )M. fiattowa that a bjrjiiw»4«». 

cmtrafl (rf* partneiftqp comprehends ilfbsdriiier, Itisiecordedi^from 
^ Hane^tt 
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Hamttfa that a partner has not this in his^ power, becanfe Moi^ 
is aUb a mode of partnerihip/ The foriner^<^toioirirlM>w«vsarj,; is ac^ 
cording to the Mabfwi^ and is the moft . approved, be(»ufe jM'!^ 
is not the defign of a cohtrad cU MumAribat, the only view; ini ibbein^ 
the acquihtion of profit. < It is therefim lawful to ipve'the^oapitaliin 
the way of Mo%&riffea^ in the fapne jnuuinM<as it is law^'icoX^ ;piioi- 
prietor of the ftoch>ta hire sir latxfyper with wages.. 
deed, in a^ifipTriar degree, becsmii:, : whp,re the manage^lta^ 

no profit is acquired, there are no wages owing to him from the pro- 
prietor of the ftock, wberev, in a cafe ,pf hire, where the hq;ed per- 
fon manages the flock and no profit Is Required, wajge^ are heyerthe- 
lefs due to him from the hirer. It is' otKerwife witK to a 

contract ot- fdrtnerjhi^y for neither j^uty is at fil)ertij>’ to engage in 
fuch a contrad With a third pcrfpn, ^ith regard to the capital, be- 
caufc athihg cahtiot be k d^endant of a fimilar thing. 


ElT'HJSii of 'two partners, by rmj^wUyy. or /» /rq^c, is' at 
liberty to coiifl|tute^a j^ffiJn^ his'kgmt lo thmfaSi ^r becaufe 
the appointto'eht of ah agent ^ p^tchafe and fale is a dep^dmey of 
trafficf and cfihtmfis' of paftnerfiu'p' iui finmed fot tfiie ^rpofe of 
traffic. It is ptherwife with^ an^ agent for f^cbafey for he is not at 
liberty to cdif^tufo 'ahbther perfon liis agent, to make the purchaie 
bn his ids die kppoliltnieiit . bf kgbht for puribh'^ is a parti- 

cular ccMb^; the dttd* ‘bf 'Wifi^h'4^ tlib ' K^u&itibh 
' fied ^ifil'indfoent ^ aitibie^ attfi^a ^ih‘g Ic^oi te ' t!ie "dbbejt^aht *bf its 
fimiHr^^: ^ 

usi'i *■ 


a tne cmusat ot tne propne- 

tof.:for this fti^onV^ 

fame manner as wherb.W^ffon t^ds 'jSifiml^i^^^'^1^ willfi a’“view 
to purchafo 11 • (notlje^hfif & t^ ifioclc- 


is tIiMfore z'ikp^. 


Shiilkat SinnAi, 
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Shirkat SinnAi, or partncrlhip in arts^ {which is alfb termed 

* * ^ oJ p.irtncrihip 

Sbirkat Takabbal^) ugaifics where two taylorsy or two dyers^ (tor mayts. 
inflance) become partners, by agreeing to work and to fliare their 
earnings in partnerlhip; which is lawful, according to our doctors. 

Ziffer and Shqfe'i allege that this is unlawful ; becaulc the defign of 
{>artnerfl)ip is a participation of gain between the parties, and the 
partnerlhip in ^^ueftion is not calculated to anfwcr this end, fince a 
capital is indifpenfablc, as partnerlhip in profit is founded on partner- 
Ihip in ftock, (according to their tenets, as before let forth,) and in 
the cafe in queftion there is ho capital. The argument of our doctors 
is that the defign of the contrail in quellion is ilx acquijition of pra- 
perty^ which is attainable by each party conftituting the other his 
agent ; becaufe upon each becqming agent on the part of the other 
■with refpefl to one half, and a principal with relpcft to the other half, a 
partnerlhip is eftablilhcd in the property to be acquired. — Unity of It i> not re- 
trade and of dwelling-place are not eflentials in this fpccies of part- IC plnV/ 
nerlhip. MMik and Ziffer controvert this; for according to them 
unity of trade and of refidence are efilentials. or refiJe in 

Objection. It was before mentioned that, according to Ziffer^ piLe.""*' 
partnerlhip in artt is unlawful ; but here it appears that he holds it to 
be lawful; which is a contradi£tion. 

Reply. There are.two reports of the opinion cX Ziffer upon this 
^int. That before recited is conformable to one report ; and what is 
now mentioned is according to another report. 

— The argument of Ziffer in fupport of his latter opinion is that if 
the parties be of difierent trades (fuch as where a dyer and a bleacher 
become partners,) each will be at a lofs with I'efpeA to the bufinefs 
undertaken by the other, as that is not his trade ; the end of part- 
nerlhip, therefore cannot be obtained.: in the lame manner allb, if 
their places of refidence be difierent, each is at a lofs with refped: to 
the bufinefs of the other. The argument of our doctors is that the 


VoL. II. 


* Litcnlly “ a partnerlhip by noaual agrttmenu" 
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caufc of the legality cf the partnerlhip (namely, the acquifition of 
property) is in no way afFe£led by unity of trade and place of refi- 
dence, or the reverfc -.—'it is not afFefted by unity of trade., or the 
rcverfe, becaufe an appointment of agency made by agreement, with 
rclpedf to any bulinefs, is approved, whether the perlbn who under- 
takes it be able to ^ecute it in a good and fufficient manner, or not at 
all, iince the perfon who fo agrees is not under any obligation to per- 
form the bulinefs himielf, but is at liberty to appoint any other perfon 
to perform it ; and as each party has it in his power thus to appoint 
a perfon to perform the bulinefs in queftion, the contraA is confe- 
queiitly valid : neither is it affefted by unity of place, or the reverfe, 
becaufe, if one of the two partners work in one (hop, and the other 
in another Ihop, yet it is evident that no difference whatever is there- 
created in elTential circumftances.— It is to be remarked that if, in 
proac. the Cafe now under conlideration» the partners Ripulate to perform 
equal labour, and to divide the acquifition ariling from it in three 
lots*, the fame is lawful, upon a favourable conftru^lion. Analogy 
would fuggel^ that this is unlawful, becaufe the refponlibility is in 
proportion to the labour, whence, if this ftipulation were admitted, 
it would induce a profit frtMxi a matter concerning which there is no 
refponfibility : any excefs to either party, therefore, is unlawful in 
the prefent inflahce, in the fame manner as it is unlawful in a Sbirkaf 
Wadjoob, or partnerlhip upon cred&t, (as fiiall be hereafter demon- 
ftrated.) — ^The realbn for a more fiivourable conftru£tion iaithat what 
each of the partners takes he docs not take in the manner of profit', 
as gain does not bear the denonunation of profit except where the 
ftock andifthe gain are of the fiime nature; but they are not of the 
fame nature in the calc in queftion^ becaufe the capital, in this in* 
fiance, is induftry, and the profit fubfiance ; the property fb acquired, 
therefore, is mat profit, but merely a return for iniafiry i now induftry 
is appreciable by means of eftimation; and confequently, where 


* Two lots te «R« pwtiMT, ud SM let ftr die otber. 
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both partners agree to receive a certain ipecific proportion, fuch pro- 
portion is an eftimate of the induftry of each refpeftively : the excefs, 
therefore, is not unlawful with rerpe£t to him in whole behalf it is 
Hipulated. It is otherAvife in a partnerlhip upon credit^ becauie in that 
inftance the gain is of the fame fpecies with the capital^ (as both con« 
lift of fubftance\) and proJit is eftabliihed where the capital and the 
gain are of the fame nature ; and as profit on property concerning 
which there is no refponfibility is unlawful, except in a contraft of 
Mozdribaty it follows that it is unlawful in a contraft of partnerlhip 
upon credit : the cafe in quellion, therefore, is in no rc(pe£l analogous 
to a cafe of partnerlhip upon credit. 

In a partnerlhip in <zr/x, whatever work one partner agrees to is 
incumbent upon him, and allb upon the other partner, inlbmuch 
that the employer may require the performance of it from either ; and 
each is entitled to demand payment from the employer for the buii- 
nels performed. Upon the employer, allb, thus paying either, he is 
thereby dilcharged of all demands. This is evident where the partner- 
Ihip in arts is of a reciprocal nature, (by both partners being upon an 
equality with refpefl to thole particulars in which equality is requi- 
lite in a contrafl of reciprocity () — and where the partnerlhip in 
quelVion is not of a reciprocal nature, but in the manner of a partner- 
lhip in /r<^, the lame is adfnitted, on a ^vourable conllrudion. 
Analogy would fuggell otherwife ; becaufe the partnerlhip has been 
contraAed vn. general termSj without any mention o{ haili and bailu 
not one of the articles of a partnerlhip in traffic: it wou^ therefore 
follow that the employer is not empowered to require the performance 
of the bulinels from either of them- indifferently ; and allb, that they 
are not both empowered to require payment from the employer ; — 
and likewife, that the employer is not difeharged from all demands, 
by paying either indifferently. The reafon for a more favourable 
conftrudion is that the partnerlhip is an occalion of rclponfibilitv : 
that is, in conlequence of the partnerlhip, the performance of work 

Tt 2 
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is incumbent upon the parties whence anybuiineisen^ged in by either- 
is incumbent upon the other alfo; and the other is accordingly entitleil 
to the payment, as one of them engaging to perform any work 
equally affefts the other for if the other alfo were not fubjef): to 
this obligation, he^would not be entitled to payment: the partner- 
fliip in queftion, therefore, is equivalent to a partnerlhip by recipro- 
city y withrcfpefl to the obligation of work, and the taking, poffeffion 
of the payment for it. 


Dercription 

of partner* 
ihip upM ere* 


II may in* 
chide firrr]yr#« 
r/(y. 


SniRKAT Wadjooh, or partnerfliip upon credity is where two 
perfons, not being poflefled of any property, become partners by 
agreeing to purchafe goods jointly, upon their perfonal credit*, 
(without immediately jpaying the price) and to foil them on their 
joint account. This Ipecies of partnership ia termed Wadjooby for 
this feafon, that no perfon can. purchafe articles upon credit but one 
poiTefled of perfonal notoriety \JVijdhiil among mankind. It may 
lawfully coniKtute a partnerjhip- by reciprocity ; becaufo each partner 
may become both bail and agent for the other. Where, therefore, 
two perfons, capable of bail, make a purchafe of any article, on con- 
dition that it Shall be held between them in-equal Shares, introducing 
the -term “ hy reciprocity'^ into their agreement, it is a contraA of re- 
ciprocity. If, on the oth^er hand,jil,they exprefs their agreement 
merely in general terms,, it is. a Shirkat jdihdny or parkierjhip in 
becaufo when thus generally expreSTed, it is conduced in the 
roanncr*^of fuch a partnership. The legality of the partnership in 
question ia according to our doctors. SbrfeT alleges that it is illegal. 
The arguments on both Sides have been already recited.. 


Each ptrtntr In partnership upon credit, each partner is agent on behalf of the 
theother!*'^ Other, with relpcft to what he purchafes;‘-ThccauSe any afl which 
affefts another is unlawful, except it be performed in virtue either of 

f Anb. fyijUiit, Literallj, or mterittj.. 
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aiicacy or of authority * ; and as authority docs not, cxift in the pre- 
leat iaflancc, agency is certified. 

If the partners agree that what they purchafe (hall be held be- The proiit of 
tween them in equal lhares, and that the profit alfo fhall be equally L in 
divi ltd, it is lawful : but it is not lawful, in fuch a cafe, to ftipulatc 
m cNcefs of profit to one of them. If, however, they agree that each in the 
what they purchafe Ihall be held between them in three lots, and that 
the profit alfo (hall be divided into three lotsf, it is lawful. In fliort, 
if the profit be in proportion to the right of property it is lawful, but 
othciwife not. The reafon of this is that men are entitled to profit 
o:;!v on account of Jlock^ managmenf^ ,or rffponfib'iUty ; thus the pro- 
jn icto: of a ftock is entitled to profit in virtue of the ftock ; a ma- 
n>v,n r in virtue of his management j and a mafter artifim, vvhocm- 
pliH s a Icholar or apprentice at half wages or third wages (for Inft'ance) 
i,s ciitirlcd to the profit arifing from his work in virtue of hjs refpon- 
fihil.tv for fuch work (whence it is that if a perfon fay to another 
“ tranladl with your ow'ii ftock on condition that the ♦profit be 

mini:,” it is unlawful, becaufc in fuch a cafe, no one of the above 
particulars exifts.) As men, therefore, are entitled to profit only on 
loTOc one of thefe three principles, and as, in a partnerfhip of credit, 
the title to profit is in virtue of refponfibillty (as aforefaid,) — and as, 
alfo, refponfibility attacKes m proportion to the right of property in 
the thing purchafed, — it follows that whatever exceeds the proportion 
of fuch right of property is a profit upon a thing concerning which 
there is no refponfibility. Now the ftipulation of profit frqjn a thing 
concerning which there is no refponfibility is not valid except in a 
contraift of Moidribat ; and a partncrihip upon credit has not the 
property of a contraft of Mozdribat. It is otherwife in a partncrihip 

* Arab. IFilUyat. Meaning the authority ilerived from natural or perfonal righr^ 
filch as that of a guardian or a friprirttr. 

•t That is, two lots to one, and one lot to the other. 
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does not hotd 
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a ntniral oa* 
turcj^ 


in traffic, as that has the property of a contrail of MoadHiat, inafmuch 
as each partner in traffic tranfafts buiinels with the ftock of the other 
partner, in the fam^ manner as a manager tran&As with the flock 
of the proprietor^ whence a partnerfhip in treffic is, in efFeft,' a 
Mozdribat, 


S E C T I O N. 

Cy' I nvalid Partnershifs. 


Partnership is not lawful in wood, graft, or game. If, there- 
fore, two perfons enter into a contra£l of partnerfhip with refpeft to 
fuch articles, and afterwards Collcft wood, or graft, or kill game in 
hunting, jhe wood or grafs fb coUe6led, or the game fb kiUed, by 
either of them, belongs to him folcly, and not to the other partner. 
The fame rule holds in cafes where two perfons enter into a contraft 
of partnerfhip with refpeO: to any other articles of a neutral nature, 
(fuch as fruit coUefled from the trees hf the forefl, which are com- 
mon property;) becaufe a contraft of |>art;tterfhip comprehends a 
commilTion of agency; and the appoitotroent of an agent for pro- 
curing things of a neutral defenption is null, becaufe the inflrudions 
of a conilituent to this effeft are invalid, fince an appointment of 
agency ii^fics an endowing with authority to tranfa€l concerning a 
master originally fubjeft to the afts of the conjiituent oidy, and not of 
|he agent ; but it is otherwife in the cafe in queflion, as the agent is 
here at liberty himfclf to take the neutral article vnthoui the inflruc- 
tion of his conftituent, and confcquently is incapable of appearing as 
his deputy concerning it. In fhoit, a right of property in a neutrd 
article is eftablifhed only by th? aas of faffing and putting it in* 
euftodyi if, therefore, both partners XaSfn' it jointly, it is equally in 

partnerfhip 
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partnerlhip between them, as they are both equally entitled to it ■ 
but if cue of them only exert himlelf in taking it, the other doing 
nothing, it belongs wholly to the one who s£tst if, on the other 
hand, one be the chief aSlor, and the other only an ajjiflanty (as where 
one plucks the fruit, and the other collets it, — or, where one both 
plucks and gathers it, and the other carries it away,) in this calc the 
affiftant is to receive wages in proportion to his labour. — ^This is ac- 
cording to Mohammed, {^Aboo Yoofef alleges that this rule holds only 
where the wages do not exceed half the vdue of the article in qucl- 
tion ; but that, if the wages exceed this, one half of the value only 
is paid to the aHiHant, becaule, as he had agreed to accept one halt' 
of the article fpecified, his right fails with refpefl to any larger pro- 
portion.) 

If one man pollels a mule, and another a Majhacky (or leather 
bucket, fuch as Is ufed in drawing water,) and they enter into a 
contrail of partnerfhip in drawing water*, by agreeing that whatever 
may be acquired thereby (hall be in partnerlhip between them, fuch 
■ partnerlhip is invalid, the whole acquilition going to the pcrfqn who 
aitually draws the water ; and if this be the owner of the tnuky he 
owes the other the adequate Jhire for the bucket ; or, if it be the owner 
of the buckety he owc»^e other an adequate hire for the muk. The 
realbn of the partnerihip bswag invalid is that it is contrailed witii 
relpeil to an artude of a neutral ndture, (namely, watery) and is 
therefore unlawful. The hire of the mule or the Iwcket is due, be- 
caule the neutral article (namely the water) becomes the property of 
the peribn who drew it ; and as he derives an advantage, under an in- 

t 

* Water is in many pam of procured from Jraw*ureils^ funk to a confiderable 
depth. From the edge of fuch weUs a road is conftruded oc cuip going off from twenty 
to thirty yards, in an incUmd plain ; and over, the well is ercdled a fram or cro/s pUce^ fur- 
« niflied with a pulley, through which a line runt, having fufpended at one end a large leather 
bucket, iMafiafki'} the other end it fafiened to traces, in which a mule, bullock, or 
other animal, moving to and fro* on the inclined road, by this means draws the water. 

valul 
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valid contiacl, from the property of another pcrfon, ^namely, from 
his mule or his bucket,") it follows that he owes a hire for the fame. 

ca-h'^Trt”r cafes of invalid partncrfliip, the profit is in proportion to the 

inufl L in flock ; any ftipulation, therefore, of an excefs of profit to either part- 

ihc^iUDck.' t'cr is null. Accordingly, if the flock be between the partners in 

equal Jlmres, and they agree to their profit being in three lots, fuch 
agreement is null, and the profit mufl be equally divided; becaufe, as 
the -profit which accrues m a dependant of the flock, the decree of it 
mufl be in proportion to the flock, in the fame manner as, in a contraft 
of cultivation, the grain which is reaped is a dependant of the feed. 
The reafon of this is that a claim to an cxcifs profit can cxift onlv in 
virtue of a previous fpccific agreement : but in the cafe in queftion 
this agreement has become invalid in confcqucnce of the invalidity of 
the contradt of partnerfhip itfelf: the claim, therefore, remains in 
force only in proportion to the capital flock. 

Acontraaof If onh of two partners die, or apoflatize, and be united to a 
MnuUed ^®*'**8** coutitry *, the contraft of partnerfhip is annulled ; — becaufe 
the death pr a cotitradl: of pattncrfhip comprehends an appointment of agency, 
eKher^rt- Avhich is eflcntial to the exiflence of partnerfhip, for the reafons al- 
Mr; ready affigned: now agency is annulled by' death% and it is alfo 

annulled by the circumflance of defertiwa to a fcMeign country during 
apoflacy, where the Kdnee ifllies a decree in confequence of fuch de- 
fertion, becaufe that is equivalent to death, -~as has been already fhewn 
in treating of apoftates : upon the therefore, being annulled, 

whether the the.contradl of partnerfhip is alfo annulled. It is alfo to be obferved 
aware rfAat furviving partner being aware of the deceafe of his fellow, 

•vent or not. or otherwife, makes no difierence whatever with refpedt to the dif> 
folution of the partnerfhip; becaufe as, in . the cafe in queflion, the 

■r 

* That is, be expatriated by adecree of the ta oonfeqaciiee of hk apeif- 

ucy aml ttefertion. (See p. 229.) 


furvivor 
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lurvivor is virtually dilcharged &ota the agency by the deceafe of his 
partner, it is not eflential that he be informed of that event. It is 
otherwile where one of two partners breaks the contract of partner* 
ihip, for the cSe€t of iiich a breach depends upon the knowledge of 
the other partner, as the ireacb is a deiigned S£oltttion of the centrabi* 


SECTION. 

It is not lawful for either partner to pay the Zakdt upon the 
other’s property without his permiffion, as the payment of Zakdt is 
not a branch of traffic. 

If each of the partners give a general permiffion to the other to 
pay the Zakdt upon his property, and each fhould afterwards firfl pay 
the Zakdt upon his own particular lhare in the ftock, and then pay 
Zakdt upon his partner'% fhare, in this cafe he who tafi paid the Zakdt 
is refponfible, whether he be aware of the other having already paid it 
or not. This is according to Hasuefa. The twb dilciples allege that 
he is not refponfible, where he is not aware of that circumftance. 
What is here advanced proceeds upon a fuppofition of each partner 
having paid the Zakdt upon their refpe^ive lhares of &.ocV./ucceJivefy^ 
and not all together; for where they have paid it all together, each is 
refponfible for the other’s proportion of it. A correfpondent difler- 
ence of opinion obtains where any indilforent perfbn direAs another to 
pay the Zakdt upon his property, and the other accordingly pays the 
Zakdt upon his property after the perfon who fo direfted him 
had alre^y paid it; for, according to Hasuefa^ the perfon aQing 
under fuch diredion is refponfible, whether he pay the Zakdt 
with a knowledge of the above circumftance, or otherwife. The 
two difciples, on the other hand, maintain that he is not refponfible 
VoL.II. U u unlefs 
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vnlefs he pay it, having a knowledge of that circnmftance, as he has 
aded by direction,- and coa^^nently (;pimot he held anfwerablc. 
They admit, indeed, that it imy be otjedled that what the perfon 
aAing under (uch^ direction pays is not Zakii *^ and confequently he 
ought to be rerponhble :>—but to this they reply that the. order which 
the perfon in queftion recaved was notin fad an order /opay fo much 
ZakAt, but rather, merely, an order’/e transfer fo much to the poor, 
unce the payment of aaual Zaxat is not within his province, as this 
is conneded with the intention of the principal, and no more can be 
required of the perfon fodirededthan what is within bis province and 
ability : — the perfon in quedion, therefore, ftands in the fame predi- 
cament with one who is direded to perUrm fiicrifice on behalf of 
another, in a cafe of detention ; thus, if a perfon engaged in the cere- 
monies of pilgrimage were le fall into the hands of ail enemy, and to 
dired .any other perfon to perform facrifice at the temple on his be- 
half, and the other perform facrifice accordingly, after the principal 
had been releafed from the enemy, and bad completed his pilgri- 
mage, yet he does not bear the lofs-f, whether he be aware of the de- 
tention having ceafed, or otherwife. The argument of Hanerfa is that 
the perfon' ill qneftion has been direded to pay ZakAt;’’ and as 
what he pays is not in h&.Zakdtf\l is evident he has aded contrary to 
the orders of his principal, whole delign in giving fiicb orders was to 
difeharge himfelf from an obligation incumbent upon him ; (for it is 
evident that his foie view in fubjeding himfelf to foch an expence is 
to ward off the divine anger attending the negled of ZeAft ;)•— now, 
as (in the cafe in qoeftion) this dchgn has been fully anfwered by the 
payment of the /rMr//k«/ himfelf ^ can no longer be fo by the pay- 

* Becnife IMie hat been already paid by the and hence what this perfon pays 

is not preperly Zaidt, but rather irratMrjf or 

t That it to (ay, the expence attending the. {fu;rificc, (although it be infoffeient and 
nugatory under fuch acircunillance^} neve^ltft ^ upon the difrrAer, not upon the per- 
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ment of Yin fubfittutCy and hence itVoUows thaJ the fubflitute is dif- 
charged from his commifnhn, whether he be aware or not, becaufc 
this is a difcharge, and to that knowledge is. not eHential. 

With re(pe£l tothe cale of (acrifice under a circumftahee of Jetention 't 
as adduced by the two difdples, Ibme in reply to it allege that the 
principle there ^vanced is not generally admitted, as concerning that 
alfo there is a difierdice of opinion. Others, again, maintain that 
there is an eflential difference between that cafe, and the cafe under 
confideration. The reafon they give for this difference is, that facri- 
fice is not incumbent M^on the detained perfbn, as he is permitted to 
delay it until his detention fhall ^eale. The payment of Zakdt^ on 
the other hand, is incun$ent^ tvhence the defign in appointing an 
agent to pay it is to Jtfeharge an obligation ; and as this defign is not 
fulfilled*, it f6Uows that the agent has* no credit for his payment, 
and that what he pays is a waffe and deffrudioh of the property of 
his principal, for which he is confequently refponfible. The cafe of 
facrihee under a circumffancc of detention, therefore, is not analo' 
gous.to the cafe now under confideration, as lacrifice in fach a cir* 
cumffance is merely lawful but not incumbent^ and hence the facrifice 
performed by the delegate is not to be regarded as a Ayaffe and dc- 
ffru£tion of the property of his principal, for which reafon he is not 
refponfible. . . 


If one of two partners by reciprocity permit the other partner to 
purchafe a female Have with the partnerlhip ffock, and to have carnal 
connexion with her, and the other a£t accordingly, in this calc the 
(lave appertains to the purchaier, and he is not refponfible for any 
thing. This is according to Hone fa, ■ The two difoiples allege that 
the other partner is entitled to take half the price of the flave ; be- 
caufe the purchafer has paid for the flave out of the partnerfhip flock, 
and confequently his partner has a right to be repaid bb IKare in the 
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* As It has been already fulfilled by the payment of the frifuipai bin^eff. 

U u a fame 
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%ne manner aa in the purchafe of viSluatxiuc is, as^. 

where one of two partners by reciprocity pnrchaies viftuals or cloth- 
ing, paying tl^ price out of the partnerfliip Rock, the other partner 
is entitled to take half the price from the purchafer, fa-allb in tho 
cafe in quefhon.) The ground upon which- this proceeds is- that the 
Have in queltion has become the foie and exclufive property of the 
purchafer becaufe of the neceffity of legalizing generation; and as- 
the price is due in proportion to the right property^ it follows that 
the price of the Have is fblely and exclufively due from xSx^pwrchafer, 
The argument of Haneefa is that the Have has fallen into the pofief- 
fion of both partners, a certiorif a^or^ng to what parmerfliip re- 
quires, (for they cannot alter the reqyifites lif partnerlhip the Have, 
therefore, is the property of ho/hi in the lame manner as if no per- 
miflion had been given t now the pertmjjion implies that the pcrfbn 
who grants it makes a gift of his fhare to the pucchafer ;- for carnal 
connexion is lawful only in virtue of right ^ property \ ^id there is no 
mode of eflablilhing that in the prefent cafe but by becaufe faU 

cannot be fuppoi«l on- this occa^on *, as. the eflablilhment of a right 
of property \iffa& would be repugnant to the requifites of a contrail: 
of partnerfhip; for if the partner were to yi/f'his fhare to the pur- 
ehafer, ftill that fhare is in partnerfhip between the two, and. does 
not ^long exclufively to the purchafer. . His fhare, therefore, is* 
madd the property of the purch^er by gft implied in'' the permifTion 
granted to the purchafer to have carnal connexion with the Have. 
It is otherwife with refpeft to vibiuals and clothings becaufe as thefe. 
are excepted from the contra^ ^ neeejfty, they are riie Ible property 
of the purchafer in virtue of the fpirit <£ a contra^ of purchafe and 
fale ; he, therefore, mull pay half the price thereof to his partner, 
becaufe he has difeharged a debt due from binfelf [for the above ar- 
ticles] out; of the partnerfhip flock, whereas, in the cafe under confi- 
deration the purchafet dif^ar^ed a yeartnerfhtp debt, which was 

• Meuaaga m iy /r iffidefrBm oiieBlrtacr tQthf other. 
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equally due from iotA partners, for the reafons already ‘alleged.—* 
ft is to be obferved that, in the cafe in queftion, the feller of the 
flave is at liberty to take the pricfe from either partner, according to |>rice from 
all our dbftors, bccaufe this pncc is a debt incurred by an aCl ot 
traffic. A contraa of reciprocity, moreover, comprehends bail; and 
hence the price of the Jlave rcfcmbles (in this refpeA) the price of 
viStuedi ot dotbing.. 



Pefiniddn qf 
Wmkf\ and 
various opi- 
ajons refped’ 
ing it. 


{■ 334 ); 

H E D J r , A. 


B O O K XV. 

Of WAXF, or APPROPRIATION^*, 

If 

W AKF, in its primitive ^f^e, means %tentm. In the language 
of the LAW, (according 'to Himerfa,') it (ignifies the appro# 
'priation of any particukur dting in fuch a way that tl^e appropris^r’s 
right in it fhall flill continue, and the advantage of it go to iqine 
charitable purpole,- in the manner of a loan.. Some giye it as the 
opinion'of that, is t\it a^antage qf a thing is a nonentity, 

and as'thc alms*giit of a nonentity is invalid, it follows that appro- 
is utterly illegal -j*. It is, moreover, recorded in the Mob- 
foot that appropriation io be invalid. The tpoll ap> 
proved authorities, however, declare it to be valid acccnrding to hiiri<t 
jbut fince ‘(like a /o(i») it is not of an eifthttt nature the appropri* 

ij. ■ «Aij' j, • , ■ . * 

Mewo^g livnLys rft phHs 0rckarita^U . t ThatiSy hai no 
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ator is held to be at liber^ to refume it, and the fale or gift of it « 
coniequently lawful. According to, the twO dilciples, lignihes 
the appropriation of a p^icular article, in fuch a manner as ftiiye^s 
it to the rules of divine property, whence thie appropriator’s right in it 
is extinguifhed, and it becomes a pritperty ^Gon by the ad'tf^ntage of 
it refulting tohis creatures.-~The two difciples, therefore, hold appro- 
priation to be abfolnte; and, conr<^uently, that it cannot be refumed, 
or diffwfed of by gift or fale ; and that inheritance alfo does not obtain 
with rcfpcft to it. (There is, indeed, one point upon which the difciples 
differ in opinion : for, according to Aim Toofrf^ the appropriation is 
abfolute from the inftant of its execution ; whereas AfoAommeJ holds 
it to become ablblute only on the delivery of it to a A^o/tga^j^^orjro- 
curator * ; — as will hereafter appear.) Thus the term in its 

literal lenle, comprehends all that is mentioned both by Haneefa and 
by the two difciples. Now, fuch being the cale, no preference can 
be given to the tenets of one party over that of the other, as drawn 
from the meaning of the ierm\ this preference, therefore, muft be 
givett M drawn from argutnentf. The arguments of^dts two difciples 
upo^his fubjefl: are twofold; first, when 0 ««/* was dedrous of 
beftowing in charity thedands of Simdgy the pro|Aet laid to him ** Tott 
“ rmfl befiow the actual land vrs%l.v\ in or^ that it may not re- 
“ main liable to be eith er S01.D or bbstowed, and that inuerit'ancb 

way >w/ bold in it secondly, there is a nccellity for the appro- 
pdation being abfolute^ in orfer that the merit of it refuk for ever 
to the apj^'opriator; ind this neceflity is to be anfwere^ only by the 
appropriator relinquifhing his right in what he appropriates,r.aud de- 
dicating it fblely to God; which dedication, as being agreeable to .the 
LAW, in the fame manner as that of a mofque, muft therefore be made 
^n ftie. ftune mode. The arguments ‘of Hafteefa concerning it arc 

• Lhendlf, a ftfpa tmbwtd wM amhiritji die term ftrtnratir ir adopted ly the 
trai^tor, u bang peediar to tbe niam^gemetit of a religma foundation, «n dM diftiiyuifli- 
ing tbjs office from that of a t mmm atmt. 

Various. 
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various. First, the prophet has laid ** Property cannot., after the 
** deceafe of the prtprietor, be deteuned from dwifon among bis heirs 
(in other words, apprifpriations are not absoiwte, but inheritable.) 
Shir rah moreover &ys ** the proj^et determined the &le'Of an appro- 
priation to be lawful,” — which is as much as to fiiy that ** before 
the promulgation of the law by the holy Mohammed, (on whom 
** be the bleifing and peace of (^n) appropriations were aWblute; 
“ but our LAW has rendered them otherwile.” — Secondly, the ap- 
propriator*s right in the article appropriated mull Hill continue in 
force, for this realbn, that it is lawful for the creatures of God to de- 
rive an advantage Horn it, either by tillage (if it conliH of land,) or by 
refidence, (if it confift of dwelliHg^houfes\) for if no one had any 
"npit mit, at^ altd with refped to it would be unlawful, in th e lame 
manner as with>relpeA to a mofgue. It is, therefore, evident that a 
right of property in it Hill continues : and it is allb evident that this 
right of property muH rcfl yAi\i flat appropriator, and not with any 
ari^erperfon, ashe alone is entitled to expend the revenue ariiing from 
it upon thefObycAs of the appropriation, at^ to appoint a procurator 
over it; but yet, as ithe term implies difc ufe 

of it refembles that of a loan. Thirdly, the appropriator wilhes to 
apply the revenue ariiing from what be appropriates to Ibme charitable 
purpode in perpetuity, which if iir^toffible, unlefs his right of property" 
in it' contmue. ‘^J^'ocrthly, it is tmpolfible that the appropiimor's 
right of property in fUat Waltf Hiould be extinguilhed', during its exlH- 
/ence, without its becoming -the property of fome other perlbn, as the 
LAWsdoes.not admit the idea of a thing, during its exiHence,' going 
,out.of,the pofleilion ofanr proprietor without HdUng into the poffellion 
of,anUber pfc^rietor. JVai^, therefore, in this particular refembles a 
Sayeebn. ^(A Seyeeba ifa fenude camel„fet at liberty in purHiance of a 
vow, (as where R man lays ** iff relwrn home from this iourn^^*^or, , 
recover from this (Ulbrder acertainfemala£amel>nfit^ 


* Literally, niMiHii; 


«ie«r.af /frny. 
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which the owner prohibits himlclf from any further uie of; in the 
iiune manner, as a Babeeray or female camel, which, after producing 
ten colts, it was culiomary, in times x>f ignorance, then to fet at 
liberty, rendering it unlawful to be ufcd or eaten.) Appropriation, 
in ihort, refemUes the Pagan a£t of fetting a camel at liberty, in thi.s 
refpeft, that the tlung appropriated does not go out of the right of 
property of the prt^rietor : — in other words, if a man conftitute his 
quadruped a St^eeboy Hill it continues his property; and fb alfo, if a 
perfon afprcpriate his lands or quadruped. It is otherwife in a cafe 
of manunajjiony as that is a dere Union of property. It is otherwile alio 
in the caie of a mfquty as that is dedicated purely to Gon, (whence it 
is uniawliil to derive any advantttge from a moique,)- whereas, in a cafi^ 
of appropnation, the right of the indhtidued KiA. Continues in force, and 
that, confequently is not dedicated purely to Goo. 


It is reported by Kadoareey from Hmerfty that the a^uopriator’a 
right of property is^rot .ejtfinguidMd; «Kcepc where the magtftrate fo 
decree^ or where the appropiiator Ikimfelf fufpends it upon his de* 
ceale, by declaring When I die, this houfe is ippropriated to fiich a 
“ purpofe,” (and fo forth.) Abw Toofif alleges that his right eSf 
property is extinguiflied upoi^Mliylliij^f his faying ** 1 have appro- 
priated ;”^(aiid fuch alfb is the opinion becaufe that is 

a dereliction of.pfopetty, in the Isune mannW as numwmffwn. Mo~ 
honimn/ lays that it is not extin guifl ied until he appoint a pfocurator, 
and'^h^ it over to him : and decrees are pj^d^ upon this prm- 
ci^.‘ The reafim of diis is that the right of Ood cannot be efla> 
bliflied in an appropriated article but by implicatbn, in the confign*’ 
meat of it to his creature; (as a transfer to tire Almighty, ;who is 
hMBfl^tl » nwrprietor o f all things, altiidugh it cannot he' eflefted 
' yet laay be lb therefore b»> 

comes fuljeft to the rules of divine property dependtmtfyy and confe* 
quently relembles Zak^ and alms-g^ft. With reSgeSk to what is Te.- 
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it to a procu- 
rator. 
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** extioguiflied by a decree of the magiAratc,”— our autl^or remarks 
that this is approved do^rme, as fuch a decree removes all dif* 
ference of opinion. With refpeft, however, to what is further re- 
ported from him^ that “ the appropriator’s right of property is extin- 
“ guiihcdin confequence of his fufpending that upon his deceafc,” 
it is altogether unfounded, as his right of property eannot be extin- 
guilhed but by his befiowing the ufe of the article for charkaUe pur- 
pofes in. perpetuity, in which cafe it is the lame as a bequell of perpe- 
tual ufufruft:— in this inftancc, therefore, his right of property 
becomes extiud, and the appr^riation is abfolute. It is related', in 
tratefiman x\\e Fat^ee Kd%ee^Kh6ftf degrees are ifliied on the Tub- 

api^pna. appropriations only in cafes where a perfon having appropriated 

a particular r^Uef and dellv^^ it over to a Mootwalee or procurator, 
)yg. afterwards defirous of refuming it; and the latter diiputes the re* 
fumption, on the plea of the appropriation being abfolute; and they 
carry the matter before a.£j^,*^o decrees it to be abfolute.— Con- 

terdwdask I'l" l)»i ' 1 1 

teof a , 1 ^ is a difference of opfoiont it i8hertain,.how^eri that fuch a deciilon 

Is ntk banding upon the parties.. ' 


Caieofan tp. . Ix a perfon^ appropri^n upon- his dea^-bed, ’feh&uet 

wX'upra* accordingly iJaneefa, it Ibandsm b||e lame predicament 

itatb M. with a b^ueft after death, ^(that is to foy, is abfolut9^:)‘*m&mj ' 
to an appropriation made dunng^ifod^/6^ which is held-by Hane^a not 
to be of an nature. Tbe trye l&tement, however, is that 
the appropriation in quellion. Is w/ abfolute, according to 
but it is fording to die Pwo ^cipkt\ with this dilbindion^ 

however, tliat thb apprbpria^ heto^treated^^jrrgguj^ 
j^e ibiri of the appropriator's %^te, whereis an. ^propium^made 
(during health xl regarded a$ ^bni'the of the appropriator’s 
property. 
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UtON an appropriation becoming valid, (that is, abfolutCy .iccord- 
mg to the various opini<ms of our dolors, as here {bited,'~-according to ot pro;'crty ii 
Htmeefa^ in confequence of the appropriator’s declaration, and the 
magilirate’s fubfequeut decree,— and according to Abw Toofaf^ by his w 

fimpte declaration,— and according to by his declaration anyotiwrpcr- 

and delivery to a procurator,) — it paffes out of the poflcilion of the 
appropriator; but yet it does liot become the property of any other 
perlbn; becaufe, if this were the cafe, it would follow that it is not 
in a Rate of ^Untion^ but may be ibid in the fame manner as other 
property ; and al(b, becaufe if the perfon or peribns to whom it is 
afligned were to become the proprietor of it, it would follow that it 
could not afterwards pafs out of his poii^on in conlequence of any 
condition Ripulated by the former proprietor,->r>whercaa it is not lb, 
for if a perfon were to appropriate a dwelling-houje ((of inftance) to 
the poor of a particular tribe, and the poverty of any one of thefe were 
afterwards removed, the right in it pafles to the others, which k 
could not do if this perlbn were a pt^ rietir* 


ThS appropriation of an undefined parfqr portion of any thing* Any mubjimd 
is lawful, according to Aboo Toofaf. Mohammed alleges that m aj^ro* 
priation of thk nature is unla^ll^j^ Jl^ufe, as adual poffejjion is held 
by him to bf an eflential, (by thf procurator taking poflellion of the 
article appropriated,.) lb» in the fame tnunnet that without which 

this can only be in a thing capaUe of diyilion. (With fclpedlj how- 
ever, to a thing incapable of diviHon, the appropriation of an indefinite 
portion of it is held to be legal by Mohammed allb, as he conceives ait 
analogy between this add o gift^ or chartiabU donation,') The ground 
upon which the opinbn of Aboo TooJ^t the feparauoa 

" ofAd llMefi n i t epa rt'ofany thing is indil^nlable to the taking poflellion 
'of it , ^t as the taiing pt^effiote b not (according tO him) eflbntial in 

' ‘ * ‘ y 

% 

* Such as Hicbalft w the fourtb, g(a fiiUt hmfi, tSe,, 
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a cafe of appropriation » (whence the meins (^ taking p(>0ieinm is alfo 
uneilential,) it follows that the appropriation of an inde^nite part of 
any thing is held by him to be lawful. From this rule, bQiWeyeK,. . he 
excepts a mfque^ or bttrying-ground^xYtfi. appropriatbu of auy undesfined 
portion of which is unlawful, although it be of an indiyidUe nature ; 
becauic the continuance of a participation in any thing b repugnant 
to its becoming the exclutive right of God ; and alfo, becaufe the pre- 
fent difcu^llon fuppofes the place in queAionto be incapable of diviiion,. 
as being narrow and cenfmed, whence it cannot be divided but by an 
alternate application of it to ditlcrent purposes, fuch as its being ap« 
plied one year to the interment of the dead, and the n£xt year to til- 
lage, or, at one dme to prayer, and at another time to the keeping 
of horfes, Winch would be imgularly abominable. It b otherwiie 
with regard to the appropriation of ury thing elfe than a or 

lymg-groufiix beeaule the appcoprbtion of an undefined portion of 
any other matter, v^here it is of an in/^htfibk nature, is decreed to be 
feLtoii QULdga bfirVit liirb e ferH (for inftan«e,) and the 

Ctff of 
wopriiiibiiol' 

land^ 

an indefinite 
portion^ of it 
ifttpaltf dt 
appears to be 
the property 
of another* 
perfim. 



• 0 • ' 

' Ir a perfon appropriate land*, and it ihould’ afterwards appear 
l^at an utdiefinite por of (fuch as zjhtmb) was the 

pnapnty of another* i^fon, the appfopirbtaen b. void with refpeft 
to me renudndec alfo, according to. ilfeAnmnri/; beeaufe, in this 
foibutto, ^[b<aate^|yith ^^y^^ 

mopiiatiopr vy hich is cohlequTOUy invalid, in the fombTmanner as~a. 
gift. It is otherwiie where a. donor reftimeS a part of his gift;- or 
where the he&s of a doner who had roade.the gift upon his death-bed 
refume iviio tbirdt of hb g^ft after his decoafo : for if a peifon, upon 
his death-bed, nuke a or v^ipropnatfon ef the. whole of hb prp- 


' * hxmi. Jliiit', omining 
imtits. Zivutn is the term in tbe Ftsfitm 
Am! thfoitehout. , 


OMICfer, vriiedieB Amfror ifiw» 
die-tranflator therefow renden it 
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pcrty, and the heirs resume two thirds, /liH'the g^ft w appropriation 
are not rendered void, becauie, in this inftance, the Reparation into 
indefinite divilions is fuperuenient, and not affociatedx tha{ is^ at the 
time of the or appropriation the article was not divided into unde* 
fined portions, but became fb afterwards. If, however, it fhould: 
appear thkt another is entitled to.a portion of the land, of a fpeclfc 
and not an undefined, nature, in this cafe the appropriation is not void 
with refpe£t to the remabder, becaufe of no indefinite divifion exift- 
ing in this inftance: and gifts and charitable donations are alfo fubjcft 
to the fame analogy. 


An appropriation is not complete, according to Hamefn Wii.Mebemh. 
med, unlefs the appropriator ddfUne its ultimate applicatbn to obje^s 
not liable to become extindl ^ as where, for inftance, a man deftines 
its application Ultimately to the ufe of the peor, (by faying ** I appro- 
” priatc this to fuch a peflb%'an(^ter him to the /ear,”)— becaufc 

the 

iWitmt (as if he were to 

lay “ I have appropriated this to it iswalid, and after the death 

of Ztyd it pailes^ as an appropriation, to the poor, although the ap- 
propriator had not named them^ -The argument of and Afc- 
banmed’yxpQti this point is that appropriation r^uires an extieiSiion of 
right of property, without a transfer of it ; and as this, like nAnu- 
mM ie H^ dbofa^petual nature; it ftdbwffthat'if a thing be appropriated 
to a finite bl^efi^, the appropriation is imperfect ; whence it is that an- 
appropriation is rendered void by making it temporary^ in the fame 
manner as a fide is made void by Umitipg its duration. 

Objection.— T his argument of Maeufdy that the right of pro- 
perty becomes extinft without ** a transfer of it,” contradidls what 
was formerly laid, that, ** according to Haneefa, in appropriation the 
** right Of piOpefty is not. esetinguifhed.” 

RsPL't.— There are two reports froix) Hanecfa upon this 
One of di«Da' is-, that whidi was- before Rated,. Another makes the 

opiniotk 


The •hjtfit of 
an appropria- 
tion mult be 
of a ptrfitual 
nature. 
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<>pmion of Haneefa to agree with that oi Mebammd. ' Some alio 
allege, in reply^to this objedion, that what is here advanced from him 
proceeds upon a fuppofition of the magiftrate having -decreed the ap'> 
propriation to be abjblutty under which circumftance it paiiles out of 
the pofleffioh of the appropriator according to all our dodtors. 

— ^The ar^inant of Toofaf '\% that the. defign of the appropriator 

is to perform an adt of piety acceptable to God ; and this is fully an- 
swered in either cafe; becaule piety on fome occafions may confii^in 
the appropriation of an article to a terminable objedt, — and it nuy at 
other times conhft in the appropriation of a thing to a\pi /^terminable 
objed ; — rthe appropriation, therefore, is equally valid in both in- 
llances. Now feme fay xkaii perpetuity is efiential to it. Aboo Yooft^y 
however, <loes not confider the mention of perpetuity as an eflential, 
as the terms appropriation or charity do clearly argue thus much, ac- 
cording. to what was before advanced, that. “ Appropriation, like ma- 
“ numiilion, fignihes an extinbiion of a right of property without a 
** trtmsfer right.” . AcQt^jding to A&han^df on the other 

hand, the mention of perpetuity is an eiibitial ; because apprqpriatiqp 
is a charitaWc donation of the ufe of a thing, or of adual .produd ; and 
.as th<^e .are iometinq^3 temporary and fometimes perpetual, the gene- 
ral mention of it cannot be underfl^od as a perpetuation: it is there- 
fore indifpeni^le tlAt perpetuity be exprelsly mentioned,? 

Appr^ri^ . The approptiation of land m lawful; becauie ^ev€^ of the p^ 

mtviMt, phet*8 comp^ous appropriatod their lands ; but th e.| ippropriation of 
*twoeaik property i8_|4tOff?thcr unlawful, whethe r purpofeiy, or as a 
depeiidant. This is the opinion of Hane^a. Aho Toofaf aUeges that 
if a perfbn appropriate lands, together with the cattle and Haves at- 
tached to them, it is lawful ; and the fame, of all inlhruments of hus- 
bandry ; becaufe thofe are aU dependants dF tiie foil in the tidfilment 
of the defign; the appropriatit^ of thi^,,. therefore, as dependants 
of the land, is lawful ; for many ' tlupgi are admi^lc 
which arc not iopojithfly \ thus J^e ipftance) by it- 

M 
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unlawAi], whereas, along nvith land it is law/W,— and' in the 
lame manner the appropriation of the beam of a hou;^ is unlawful^ 
whereas €ilong with the houfc it is clearly legal. The- opinion of 
Mohammed^ alfo, accords with that of Aboo Toofaf '\\\ this point, 
becaufe as he holds the appropriation of moveables to be lawful 
merely in virtue of the appropriator’s declaration, it follows that he 
admits the appropriation of them as a dependant to be legal a fortiori 
M^ammed is alfb of opinion that if a perfbn appropriate ImrfeSt camels^ 
or arms^ to carry on war againft inhdels, it is lawful ; — ^in which 
opinion, (as lawyers report,) Aboo coincides with him. This 

proceeds upon a favourable conftruflion ; for analogy would fuggeft 
that fuch an appropriation is unlawful, for the reafons already alleged. 
The rcafon for a more favourable conftruflion, however, is that the 
prophet once laid “ KuAlid has appropriated his horse and armour 
** in the way ^Gon; — and Telliha has appropriated his horse in 
the way of God According.to Mohammed^ the appropriation is 

lawful of all moveables, the appropriation of which is ounmonly 
pra£tifed, fuch as fpadesy flscnieU, axes, fawst planks^ coffins (and their 
appendages) Jione or brazen vejjfels., and books : but according to Aboo 
700 /!^ it is unlawful ; becaufe analogy cannot be abandoned but on 
the exprefs authority of the facred writings ; and as horjes and armonr 
only are therementioned, the admilHon mull be rbllriAed accordingly.' 
Mohammed fays that analogy may be abandoned on account of utility ^ 
(as in arts oa^numssfaQureSi for inllance;), and utility exills in the ar- 
ticles in quellton. It is, moreover, recorc^ of ‘Ncfffeer Ibn Tehee 
that he appropriated his. books,, as conceiving that to be analogous to 
the appropriation of a Koran : (in. other, words, as the appropriation 
of a Kokan is lawful, fo alio is the appropriation of any other book :) 
and this is approved, becaule oth^ b^ks as weU as Kora vs are. kept 
for the purp^ of reading and inltrudion. Molb lawyers have palled 
decrees according to the opinion. of Mobammedm this particular. It 
is. written in the Fatdvee-Kdnee’Kbdu that there is a difference of i>pi- 

* *■ That k,. i« waging war againft the inpdtb, . 

, nioii 
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Ktien between the M-ldirt ccwceming the ap{»optiBtion of bpokKi— 
Fikkea-Aboo-al^Styb^ hayntv^j)K^ it to be lawful ; and (^rees 
pafs accordingly. 

'Wl hcK" to tq^ropriate moveables, the appropriation of 
ariicies in whtch is onuiual OT unconimon, according to our dolors. Sbi^ei 

appropriation is kwful of every thing which admits of 
the.ule without a deftruftion of the fulled, or of every thing law- 
fully faleable, becauie fuch ancles as admit uliifrudl; refemblc land., 
borfeSi at arm. The argument of our dolors is that appropriation 
requires perpetuity^ according to what has been already Hated ; and 
this cannot oiift in I7f0vee3/iff, hnce thefe are not 6f a lalliug nature : 
ai\alogy therefore fuggefts that the appropriation of moveaUes in general 
is unlawful it is admitted, however, in ibme articles, (although con- 
truy to analogy,) becaufe of the traditions already recorded, — and in 
otho: articles (fuch as axe$^ faws^ and lb forth,) becauie of utility'. 
but the appropriation of furniture, clothes, and Haves, is unlawful, as 
being contrary to the fuggeHions tA analogy, becauie they have nei- 
ther traid^iion nor utility tb liipport the legality, and therefore relemble 
£rim wad deettart. With refpcA to what Sbt^ei ^as advanced that . 
**' Haoih articles are analogous to landst horfest and armojsrr,” we reply 
that .no analogy can be'admttted between them; becaUlb land endures 
iperpMually; and horles and armour are inftruments of war againll 
infidels, which is among ‘the higheft religious oUigations, whence the 
property of pUty exifts in the appropriation of thele articles in a much 
ftronger degree than in the apprc^riation of other moveables; — ^the 
analOj^, therefore, is not allowed. 

Aaappiepri- Upon an ap^pTu^n bequmlhg the 1^ or 

transfer of thertl ^k ♦ 
traM^mrtiv. the transfer is unlawfol| becauie of a of the prophet, Bs- 

J^aw the KC’tvKi. land it nt-r in Jucb d numner that 

** ttJhaUno ImgerUfede^k'ltimr iui^i^^.,^ there- 

fore. 
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fore, is incajM^e of iale or transfer, upmi becotaing valid and abfo* 
Intew if, howev^ef, the appropriation confift df an ^definid part of 
any thug, and (in conformity with the dofirine of Aho be* 

come abfolute, and the partner require it to be divided o8^ foeh' ^vi* 
iion is lawful; becaufe in n|Aies wd lA 

^things, indeed^^ctqp^tth^ wbich^m e^ptiu by wei^t or 
tneafore, excbangt chiefly prevails : in afprA^iatiwy however, a 
fuperior regard is had to (eparation and diftinfKon, in order that tl^ 
apflropriation may be valid : the dividing it off, therefore, is not to be 
regarded in the light of a &le or transfer* and is conf^uently le^. 


If a perfon appropriate his lhare in partnerihip lands, be muft 
divide it off and detach it from thole of his partner ; becaule he alone 
has authority to do this during his life, or his executor, after his de- 
ceale. If, on the other hand, a perfon appropriate the he^ (for iur, 
ftance) of his own land, in this cafo the KJinet is to divide it off, and 
alienate it from the appropriator:*— (or the appn^riator may fell cue 
half (for inftance) of his land to any other perfon, and then divide oft 
the portion appropriated and alienate it ftpm that perfon, and after- 
wards repurchale the remainder from the puichafer* tor the appro- 
priator is not at liberty himfelf to divide oft the portion of land which 
he has appropriated, or to feparifo it from that pmtion which he has 
not appropriated, becaufo one perfon is incapable of himfelf makfog a 
divifion and thus ^ving to binfejft lince diviliou can take place^'bnly 
between 


■ If, in dividing oft appre^riated land, vay haUmeg occurs, (as where 
a perfon appropriates bds lhare in' partnerfoip land, fod he and his 
part ner accofdin^y make a chviiion of the laud, and the ihare eft one 
of riiem proves defoOive, and the other makes up the difterotce by a 
^ymeht in money,) it is unliawful, whem this balance is paid to the 

• lliis is nady a Av/cr, te dw piuyefs of ebviatiiig Iqpd objeaioiu. 


Yol. II. 


-X?. 


appropnator^ 


b«t it AM/ be 
dMM ^ 
where it c(m« 
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as the fale of an aj^ropriated artide wunUwfbl : bwt ^ tf 
the ij^rei^ri. i$ tk6 w6o the bidau(%» It IS lawfbt/ what !ie 

gets in return is ha i>^dj>erty;-—if, he be defi^tiSof ^pWiig 

it divided oflT ft^’ tlie ''part be has appropriated) he mw refer the 
matter tb ’dk^ jQteer) in dder tha he may leparate the portion 
apprc^rUfed Irotih What he [the a^ropriatn:] ^s iii return for the 
balance^''''" ' ' • , ' ' ' 

rf^»n*«'°ro* ^ incumbent that the income of an appropriation be in the 

priaL*nmft firft inftance expended ip '^0 repays * of it* Whether the appropri- 
^tor may have flipulatied this or not ; becaufe his defign was that the 
u^n”iceeping fhould fcrve as a per^tual fund; and as a perpetual income 

it in Kpit; catindt be draWh from the article appropriated uhlefs it be preferved 
in continual repair) that is a neceBary attendant upon it ; and alfO) 
becaufe ^ acquKition muft be attended witK expence,— (in other 
words, he who enjoys the profit muft ai& bear the iofs.) — In fhort, 
upon the perfon tO' whom the ad^ntage -of a thing accruM^ muff reft 
Ae inconventencies attending it ; and fudh bring the cafe, it follows 
that the repair of an apprt^ation refembles the fubfiftence of a {lave 
whofe fervice has been bequeath^ to any one, for the fubfiftence of 
fuch -flave refts upon the le^tee of pfufruA'. If, therefore, the ap- 
prop^ion be to ^ /ear, and the re^uifitton of repairs from them be 
knpo^ble, (becaufSb of the apprt^nation itfelf being their foie de- 
pehda^e,) the repairs ihuft be a^ordedout of the mcome arifing from 
uniefyhe^ it. If, however, the appropriation be to ibme particular perfon, m 
the firft inftance, and after him to tbo poor, the repairs ve in this qale 
due out of that perjSm*S prtperty,' (but he is at liberty to furnifh the 
t» nfiiit) meansbut of Whatever pa^ bf hU droj^y he ^oofe8,)i during his 
life; and in thiscafe nd part'of t^e m^ednae is Irid'out in. repairs, be- 

- • . - -ii ’U^!y ^ ■ v 

• Arab. Tamtir: mau^i^ tSt^andving « by adtiva^^H. it be 

in>4 or byrrSitti!rfu^,Scc.ifitbe itis|!}i. 



147 


Book XV. A P P R O P R I A T I O N S. 

cwie the requifition ftoo| the pcrfen eirhoo^ys the benefit it bt^fiich 
aiflance pofiible^' fince he it l|^fatttfed «fld1i^tira. = It Is fo he irader- 
ftood, however, that the t^ira ai* tb be nnde Witof the jj^^ 
only in fuch a degr^ as may be requifite to j>refi!rvb it in the (fete in 
which it Was apprbpriatcjlt^if, alfb, it fitli_tO ruin £or ruti it is 

to be tei[);<^ed tO the fhite iSl which it was appropriated, becaufe the 
iheome of it Wait nifl3e over to Others, iiid was to be derived from it 
as in t»At and not as in aHyJ^ssferior.fiatei and as fuch income 
is the right of him to whole life it is appropriated, it is not lawful, 
wi^MAit his penhillion, to expend it in repurs to i ddgyee beyoitd'the 
original Rate of the ajjqiropriation. Some are alfo of opinion that the 
feme rule obtains whero the appropriation is to the poor af larger arid 
not to any particttlar Mn/K;isW,'‘**that is to 'fey, the income is not to 
be expended in repairs beyond the original Ihtte of the appropriation; 
Others allege that this is lawful. The former, however, is the 
better opinion ; becaufe die income arifing from an apprqiriation is 
expended in the repairs of it only from the neceffity of preferving it 
as it was originally, and there is no neoelHty for repairs beyond what 
may fulfice for this purpoic. . ' V ' 

If a perlbn appropriate a bonfet with this condition, that his fm of 
any other perlbn (hall refide therein during life, the repairs arc in- 
cumbent up(M) him whqhM the right to inhabit it, becaufe he Who 
enjoys the prpfit muR allb bear the lofe, .^as has been already Abted,) 
and the cafe ccmfequently refemUes the ful^llcace of a Rave whofe 
iervice has been bequeathed to any perlbn by his nuRer. ' If, there- 
fore, the perlbn in queRion refale or negleA to repair tfie houfe, or be 
incapable of lb doing, from poverty, the magiftrate mull in this cafe' 
let it, and provide for the lupurs out of die rent } and muR return it' 
to him upon the repairs being completed; becanfe, by this means at- 
tention is p^ to the rights both of the iqipropriator of the perfon 
tbwhofe^ it i» Impropriated^ fiiice^ if it were liot duty repaired, the 
tenement wouldtbeloR, and the rights of both would tuconlequently 

Yy a deftroyed; 


but in fiicli *■ 

fiegreCf onlf • 
IS may fttf- 
ftoe to |»ra* ’ 
ferve it in its 
origmal Uatc. 
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Asftrdyedr the thenfb^ be' provided; tiie iw 
^ th»ii^t» of tlro.ptPtieMwy>be R »to be^ 

M^to attf ienred* boweveri.)»‘^«t where the < pedoa to.wdMin the;«fbide ap» 
propriated rtfitfis to make the repidrs, he is not to be cmpe}ki% boepuie 
the repairs would be at his lofi» his cafe being the fame as that of the 

proprietor, of t4e,i^^ ia a oC dMltiy^oa^ who, if, he rsfo(e 

to cultivate ^ Umd, is iK)t]|ttble.t 9 ai^ .comp^uUiop, as the cultivatioa 
caono^ be ejfeded without the iofs of his property, namdy the Seei^ 

' Q9jBCTioN.>r-ypon the oC(gDipaQl refulfiog to anake the repairs, 
it would appear that the mag^Ai^te ihouU not return' the houfe to him 
after the repairs are completed; becaufe, as he thus alTented to the 
deftruftton of his right, any attention to tbstt is unnece^aty. 

Revly, •--T he refund of the occupant to repair the houfe does 
not ar;gae,fai8 aftent to the deftruiftioh of his right, as there is a doubt 
with rei^eftto themothe (^hisrefnial, iiDce it is polHble, that he has 
refuied merely on account of the cxpence to his property; his right, 
therefore, is not deftroyed, becaufe of tbe doulu. 
and oMe cu ~It is propCr to obfcrve that it is not lawful for the occupant to let 
bui*^ the houfe, lince he is nej^the proprietor, ' The magi/iratet on the 

giprau. contrary, pi^Seftes a geneirid power, as being the agent of the com- 

Decayed flM« buil^ngs or materials of an appit^riatipn as become da- 

S^frdftr*^ maged or ufelefs, muft be empbyed by the ina^ftrate in the repairs 
npairi. of it, where necei&ry ; and if theie be not immediately neceftaiy, he 

muft keep tbe articles in queflioo tmtil ftich time as occafioa offers, 
when he muft employ them in makihg the neceffevy repairs; as re- 
pairs we required from time to time, in ordet ' that dbe ai^r<^ariation 
may be continually preferved, and ^e defign ^ khe ajppropriator an- 
fwered. If the materiab of^ decayed p^ite diihaged fa much us to^ 
render it imfwaftki^ (by ftie /wafert 

bebig krohmt for in&nce^ itjs na^ftnfte]^^^ 

them, and ‘ek{i«i|^ the price m fu^' ri9p(i|^hbt it hiii not law^ 
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him >to ^ve them to^Che occupants, becauft the timbots, oul £> ibith, 
are coii^tuent patts of die a^u^ apprapriation, M wtohAiio perfim 
has any rigiit,--4hcir ri||^t bong, m^ to ' the ; and not to the 
thing hfelf."'" ■ ■ ■ " •- ' ■ Ar 

If a ptriba ippro^atie tn WntJe (for inibdcer,y Vith a referve of the 
income to hts oy^ti ufe during life, and after Ins dmth to go to the 
poor, this is laS^ful, accordiagAo jffee 7%^)^ ' Our author remarks 
that' this is deemed lawful by yfSas TUbfifi but that, judging ftom the 
opimbh of Mohammed^ it is Uhlawfhl;— 4md fucH is the opihioh of 
Hilial Kdzee and Shafei refpeAitig it^ Some allege that the difl&rence 
between Aboo Tooftf and Mohanmied upon this point is occaiioned by 
their difference of opinion cdncerning the nieceffity of eonfignment ; 
for, according to Mohammed^ the confignment of the appropriation to 
the Mootwalee^ or procurator, is an eilbntial, and conlequently it is 
unlawful for the appropriator to reierve the income to himfelf : ac- 
cording to Aboo Yoofify on the contrary, this is lawful, as he does 
not hold the confignment to a procurator tnhe an eiTehtial. Others, 
again, allege that their difference upon this'^int is hot occaiioned by 
their difference upon any other point, but is merely an original dif- 
ference of opinion with refpe^ to the preient cafe itfelf. This 
difference of opinion between the difciples fublifts in every cafe, that 
is, whether the appropriator refcrve whole or a par/ only of the 
income to himfelf duringlife, and after his death to go to the poor. If, 
alio, the appropriator refcrve the whole or part of the income front 
his appropriation to the ufe of hia Arn-ff'd/idt, or his Moddbbirs, during 
their lives, and after their deaths deiUne it to the poor, feme fey that 
this is lawful according to all our doftpcs. Others, however, main- 
tain that, in this inftance alfe, the above difference of opinion, obtains : 
and this is aj^iroved, becaufe hu refemng feus income to /Aeir ufe for 
their lives is equivahait to his referving it to ewe ufe. The argu- 
ment in favour df^obmmmeJta opinipii is that appropriation is agra- 
tuHau arif, eflWted in the transfer of a pfoperty to God, by delivering 

oves 
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over'the thing appropriated to a Mdotwake or proOtacatoi: ; (foe a trana^ 
to the Almighty, who ia bimielf thc^oprietorof tdl thaags, although 
it caaoot h^ cStSitiimSiualfyzvA expr^slyt may he ib itfenJasuly^ 
»tid the reibihUig of the whole or part of the income aridng from at to 
his own ufe is repugnant to this, beCaufe, the delivery cannot be 
made to bimfejf,’^T)a.t diL&^ therefore/ refemblea the referve of an 
alriu-giftf'^xA alio tlM re&rve of f/part of a mofque:— -in other 
words, if a peribn were to affigh ceii^ property to the poor^ Itiput 
latiog at the &nie time, tlut ^is right in part of it ihould continue^ 
the alms under iitch a condition are uplawful :«-ror, if the founder of 
a mofque fiiipulate that his right in, a part of the mofque ihall conti- 
nue, this oppoles the legality of the whole foundation: — and ib alio in 
thc'Caie in queilion. The vguments of Aboo Tb^/^upon this point 
are threefi>Id. First, the prophet was accuftom^ himielf to con- 
lume the revenue ariling from what he had appropriated. Now the 
uie would not at any rate he lawful, unlefs the appropriator had previ- 
ouily itipulated it for hin^elf at the time cS appropriation ; the pro- 
phet confuming the revenue, therefore, argues that it is lawful for an 
approprh^or to referve t|^t to his own ufe. Secondly, appropri- 
( 7 //p» implies .the owner of a property deftroying his right- in that pro- 
pejriy by a transfer of it to God, under fome pious intention, (as was 
formerly Rated;) and fuch being thecafe, where an appropriator referyes 
apart or the whole of the revenue arifing from what he appropriates to his 
own ufe, it follows that, in lb doing, he relerves to hmdelf a thing which 
is the property g^Gon, {not that he referves to. himfelf what is his own ;) 
and a perfon*s referving to. hunfelf a tbmg which is the property of 
God is lawful; thus, if a msm bvfihi.ia^ caranuo^ra^ .os conftruA^a 
retervoir, or give ground for a burial-place, r^erving to bintfe^ the 
right of refiding in the^r^^og/bra, or of drinliiing w^^er out,of j;he 
relervoir, or of interment,4n tbq bDria]n{4aO(^^ lawful; and ^ lU^ 
wile in the cale in queiHon.-*->TH»^T^ jtbe -dehgn, in apumpriao^ 
tkio, is the performance of an aS of ^ty :.^apd piety is eqailReiit 
with; the circumRance of a pei;|b^ the revenue to h^^ 

5 
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uie» as lhe prophet ^ £ud ** Anum%ivingafuh^tnct h RIMsSlv h 
** gtviflg ALMS*. 

If the appropriator referveto himlelf a right of changlgg the lands 
he appropriates for an;y; other lands, at pieaAire, it is lawful, a(xord- 
iiig to A6eo Toofrf. Moha$amed maintains that the appropriation it- 
feif is valid, but that the cotulitipn referved is void; b^aufe the con- 
dition does not prevent an extinAion of ri^t of property ; and the ap- 
propriation k confequently complete, becauie of the extinction of this 
right ; but the condiim^ as being invalid, is void, in the iiune manner 
as therefcrve of a right of change, in the foundation of a moli^ue, 
is v(^. ^ 

Ip the appropriator rcferve to himfelf a right of option with 
refpeCt to his appropriation, for three days, by faying (for inAance) 
** I appropriate this houfc to fuch and fuch purpoies. With this con- 
** dition, that I fhall have a right of option for three days;” accord- 
ing to Aboo lo^/^both the appropriation and the condition are lawful. 
According to Mobamnud^ bn the contrary||^thc appropriation is null. 
Their difference of opinion xipon this point onglnatcs in the difference 
of their doClrine rcfpeClitig a referve of the revenue of an appropr^- 
tion to the ufe of the appropriator : for as, according to Aboo Toofrf^ 
an appropriator rtay lawfully referve to his own ufe, during life, the 
revenue ariffng from What he appropriates, it follows that he deems 
it law'ful that the appropriator ref^ve a right of option for three 
days, for the purpofe of confideration. Mohammed, on the other 
hand, holds that the pofleflton of a Moottealee or procurator, is an 
eflential, and as a referve of option prevents pofleflion from being 

* At triwre (for indaoce) a man a|>propriatM tit wMt of hit property, thut nduclng 
ItmfclF to povertyi in whkb cafe the Parity it at cfftfUal widi refpcA to him (ithere he 
neceflaifly nt fc nrm adiffckaeyfrom tbs ptodsfifbrliisewniiiftenaiKel'at wiihiefiKAto 

completely 


or» with a re* 
ferve of a li- 
berty to 
change the 
/kSjta; 


or» with a re# 
ferve of A 
right of op* 
uon ( 



3Sa APPROPRIATIONS. Book XV. 

completely taken* it follows that, according to him, appropriation 
is void. An appropriation, moreover, is not complete Without the will 
of the appropriator $ and as, where lie makes a referve of option, this 
cannot be ^j^ertained, it follows that the apprc^riatioa is v<Md; "and 
being onc^eiV, its validity cannot afterwards be reflored by the con- 
dition ceafing to operate. 


Of with A rc^ 
fcTveofnuth^ 
rity. 


Ip a perfbn appropriate land, with a referve of his authority over 
it, it is lawful, according to Aim Twfrf.—Oox author remarks that Xia- 
dooree has ezpre^ly declared thu. Such al& is the dodrine of Hil~ 
Idl : and it is, ind^, the generaUy received opinion. fJHUil particu- 
larly mentions it in treating of appropriations. Some doftors allege, 
that if the appropriator particularly llipulate a relervation of authority 
over the lauds, this authority remains to him accordbgly; but not 
unlefs it be particularly flipulated by him. Our modern doctors, 
however, confider it as very doubtful whether this be an opinion of 
Mobammdt hecaufe it is a tenet of Im that delivery into the hands of 
a procurator is eflential to the validity of an appropriation ; and where 
fucfa delivery- takes place, the appr(q>riator can no longer poilefs any 
authc^y over it. Acccirding to the tenets oi Aboo Tooftf^ on the 
other lund, the delivery. top procurator is not an efiential, and confe- 
i^S^y the authority remains with the appropriator, although he 
fhouki not have fb fiipulated. What yras OMntioned above, con- 
ceriung the opinion of b^benunedt ;that ** where the delivery to a 
** procurator takes [dacis» the appropriator can no longer retain any 
** authority over the appropriation,’*, applies to a cafe where the apr 
propriator had not flipulated any ref^atioQ of authority to himfelf at 
the Jirft't — ^for if he had flipidated this at the time of making the ap- 
propriation, his authority is not rendered void by delivery to a procu- 
rator; becaufe as his authority continues where be flipulates a right of 
authority in behalf of mothcry St follow^ where he flipulates it 
in behalf of hin^elf<, it coiitbuei « ji^/^/.*~The arguments in 
Support of the opinion of Ahw (w^h is .tho ^nuft ge- 

nerally 
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nerally received do^rine*) are twofold. First, the procurator 
enjoys his authority, only on behalf of the approriator, in con- 
i^ueace of his reiervation; and it b tmpoffible that the appro- 
priator himlelf fliould not be poflefled of any authority,, % the iiune 
time that another perlbn enjoys an authority held- on hb behalf.**— 
SECONOI.Y, the approprbtor (binds in a nearer relation to what he 
appropriates than any otlier peribn, and it b conlequeutly proper that 
he podefs an authority over it in the lame manner as where a perfon 
builds a molque, in which cale the bufinefs of repairing it, as well 
as the appointment of all the officers, &c. appertains iblely to him : 
or as where a perlbn emancipates a Have, in which cafe the 
appertains lulely to him,, as he fiands in- a nearer rebtion to- the lUve 
than ^y Other perfon. 

If, - however, the approprbtor who-imkes this condition, (namdyr 
a reletyatien of authority to himfelf,) be a< perlbn of Iqdatnotis clw- 
rafler and unworthy of confidence, the na^^ilbaie may taketbc ap- 
propriation out of hb hands, from a regaidr to the intere&of the poor ; 
in the lame manner as he b M liberty to ^pend the powets of aiisuw^ 
Mbsr, where he happens to be a-perlbn of bod eharadbr, from a re-' 
gard to the intereft of the orphans. If,allb, an appropriator conftitute 
another the Mhitualtt or proenrator, ^declaring, that **’the fovereign 
** or magilhace lhallnot take the appropHatien out «i fab< charge,** 
yet tfaele ate at fiberty to take it fitxn him, whtm he* happens tb be a 
perlbn- ofbad character ;—hecaa&„ as fuoh a dddiratSen b mpugant to. 
die pKCqitsbfthe law, it b coniequcntly vbidi 


SECTION. 

. If a perlbn build a oiod||ie^ hb ri^t of property in it b pot ex- 
lingiuiflied fo loDgj^.be ^s not i^arate it front the reft-of hb pro- dw 

yoi..II. Zz P«‘ty» 
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petty, or giv^c general adimflion to people to conie and woHhip in it; 
l)ut as foon as the people in general, or a (ingle perfon, &y thdr ' 
prayers in itj^ his right of property is extinguifhed, according to Ha- 
neefa. Th# utter reparation of it frohi the reft of the appropriat^r*^s 
property is indifpen&ble, for this reafon, that the mdfque cannot be^ 
come4edicated folely to Goo until that be edefted : and the perform- 
ance of in it is a condition j becaufe, as a coniignmmt (ac- . 

cording to Hmeefa and Mthammed) is indifpenfable, it follows that 
coiilignment is requifite in this way, fince condgnment muft be car- 
l icd into execution in whatever way may be proper to the nature of 
the appropriation, and the mode of condgnment proper to a mofque 
is pubik worjhip ; or, the perdjirmance of prayer is a condition, be- 
caufe as it cannot be conceived that God himfelf (hould tdee pofleffton 
of a mofque, it follows that that which is the dejign muft ^id as a 
fc^ftitutefor the taiing^p^P^^ of it. It is proper in this placO to 
ob&rvcihatil^a Jmgk perjpn.(vf his prayers in the mofque it fuffices, 
(according to one report (mm. and MoJktmmedi) becaule, as it 

is impod^e that aM men ihould: perform their prayers in it, the cir- 
cumftance of:S( iiagle in&vidual performing his prayers is the condi- 
tion. It is idib reported, from H/metfa and. Mkutmmed, that the 
petfoitotnce «f prayer by a v)h9U congrega/ha is a ncce&ry condi- 
tion, becaufo: a mofque is founded with «a view to public votrfinp; 
AbwTmptftcemXam diat the founder’s right of pre^rty is deftroyed 
immediately upon his fiying “ I conftitute this zm/queV * — becaufo 
he does hold confignment to be a condition, imce> according to 
him appropriation dgnides a r^m^kphment of right ou the part f the 
mdivitbtali the thing appropriated, therefore, apperbuns folely to 
Goo merely in conrequeoccj^lhf the individual ceadng,— as 

was before demohftrated. 

+'• -I • 

If a perfon ereft a building of two ftories, making the under 
(lory a tnoiquei and the upper ftory adw^^g, of w« with 

the dobf the mofque iowarib' tKe'’^pulHBc'i^^ detach the 

mofque 
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mo(que from hts own property [in the manner before defcribed,] he 
is neverthelels at liberty to fell it -or, if he die, the mofque is an 
inheritance;— as the mofque does not, in this inftance, appertain 
fidely to God, becaufe of the itidividuars right in it ftiU fubfifting.- 
This, however, is only where the dwelling has not been condru^ed 
merely for the purpofos of the modjue ; for if it have been con* 
ftrudled for the purpofes of the mofque, (as in the great mofque at 
yerufalem^') the appropriation is abfolute. Ha/an reports, from Ha- 
neefcy that if the lower dory be a molque, and the upper dory a 
dwelling, the former continues for ever a molqe ; becaufo a miofquc 
is one of thofe things which are dehgned to continue in perpetuity, 
and an unJer dory anfwers tlus purpofo better than an upper dory. 
The reverfe of this is reported, from Mohamnud^ becaufe reverence is 
indil^nfably due to a mofque, and where an upper dory is con- 
druAed over a mofque, for the [Mirpofe either of dwelling in, or of 
letting out to hire, this reverence cannot be obferved. It ia recorded, 
alfb, that when Aboo Toofa^ went to Be^dad^ and beheld the narrow 
and crowded condition of the place, he held the appropriation to be 
lawful and abfolute in either cafe,— that is, whether the mofque be in 
the /ewer dory and the dwelling in the upper ^ or v\ce verfa:—\i»X. this 
he admitted out of necefilty. The fame is recorded of Mohammed^ 
when be went to and for the fame reafbn. 

Iv a perfon convert the center hoU of bis houfo into a mofque^ 
giving general admiffion into it, ftfll it does not dand as a mofque, 
but remains faleable and inheritable becaufe a mofque is a place in 
which no perfon poflkfifea any ri|^t of obftfu£tion ; — ^and wherever a 
man has fuch a right with refpedt to the furrounding parts, the fame 
mud neceflanly afiedt the place inelofod in them ; this place, there- 
fore, cannot be a befides,. it is iiecedarily a thoroughfore 

for the family, and confequently does not appertain folely to Goo. It 

* The capital of /ril, (the aocicBt CbaUta. ) 
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recited, the founder confign the article to a 
8 procdrator. Mootwolee or procurator, fuch coiifignment is approved, becaufc the 
procurator is in the chara£ler of a deputy, and the aft of the deputy' is 
the aft of the principal. With re^eft to a moique, indieed, 'Ibnie aUcge 
that the ddivery of it to a procurator is not a complete confignment, 
becauie there m no buhneis for a prscurator in a nnofque.' Others 
again lay that confignment is eltahlifoed, as it is neceflary, m a mofque, 
that there be Ibme perfbn to keep it in order, and lock up doors 7 
the confignment of a mofque, therefore, to a procurator, is approved. 
Some alfb ailert that a burying-giound is confidered in the fame light 
as a mofque in this pardcular, becaufeihe procurator of a burying- 
ground ia an office not in ufe. Others, again, maintain that it re- 
fcmbles a refervoir, or earaoanfera\ if, therefore, it be delivered to a 
procurator, confignment is ellaUilhed 7 becaule foch an appointment 
is valid although it be contrary to general ufoge. 


Appropris* Iv a man, having a honfo in Mtccct appropriate it to the accom- 
crafi^^to modation of pilgrims, or, if a- perfon, having a houle in any other 
the ^lace, appropriate it to the accommodation of the poor, or mendicants,, 

irate. . ' or, having e houfo upon the frontiers, dedicate k to the accommoda- 
’'iion of the warriors and their cattle, or dedicate the reve- 

dlue ftoin his landi to the fupptittoPthe warrion in the way of God*, 
rmd make over or confign thole boufos or lands to the prince, (who 
is ifflpowered to aft in particulars,) foch confignment is lawful. 
If, therefore, the perlbo iis queftion be afterwards defirousof revoking 
h'is appropriation, he amnot kwfoUy do lb, for the reafems before 
aifieged. The revenue aiifing from the fands^ however, is lawful to 
the poor mfyy and not to the the ufo of any of the other 

.abides (fuch as Sf^fiAng m the ctwoiMisfSMy ‘ or drinking water from- 
the well, fountain, or refervoir,) are lawftd to tkk aid fm alike^ 


* That is, 
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The reafbns of this diftJnflion are twofold. First, people in general, 
in the appropriation of a revenue, intend only the relief of the needy, 
whereas, in that of the other articles, the accommodation of rich and 
poor is equally intended. Sbookolt, the articles of drink and 1^<^~ 
iiig are "requidte, equally, to the rich and to the poor; but in the 
article of pecuniary ailiftwce the rich are not neceifitous, on account of 
their wealth, whereas the poor are neceBitous. 



Dciidtieii if 
the teimt 
v/ed in fide, . 
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B ee Y A, or fiib^ in tbeSmgaage of the tAW fignifies an exebangr 
if pri^ty for frcforty with tie mutual emfent of the forties. 
SUrrafiffxiietfoircbife. The icikr is termed B^eev the purchafci; 
Moifoterrett the thing feU Mutea: and the price Simmhu 


Chap. L Introduftoiy. . 

** Chap. ni. Of Optkm ^ In^ie^on. 

Chap. IV. Of Option of DefeA. 

Chap. V. Of mwslidf uuS, and a^omoM^Zr Salm. . 
Otap. VI. Of jiUtUot or ^ Sfoham of Sales. 
Chap. VII. Of Sales of IvV/ud of 
Chap.Vin. ’OfJ{«Ma»orI^. . 

Chap. IX. Of Efjfi&rj vcA Afftttiufftr 
I Chap. X. Of Claims of Right. 

ClMqp.Xl. Of Sales. 
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S A ; L E. 361 

Sale is completed by declaration ami acceptance, the fpocch of Saip i, cori. 
the JirJt fpeaker, ot the contracting parties, lieiiig tcrineii the dcdara- and 

tiotty and that of the lajl fpeaker the acceptance. Thus, if ZeiJ fhould 
firft fay to Omar “ I have ibid to you a particular article belonging to 
“ me for ten dirtns," and 0«war Ihould then fay “1 have bought 
“ that article belonging to 3«)u for the faid price,” the f peech of ZeiJ 
is in that cafe termed the Jeelarationy and that of Omar th‘e acceptance. 

If, on the contrary, Omar fhould firft fay to ZeiJ “ I have purchafed 
“ a partipular article belonging to you for ten Jirms," and ZeiJ fhould 
then fay “ 1 have fold the lame to you for the laid price,” the Ipecch 
of Omar is in this cafe termed the Jeclaratiwy and that of ZeiJ the 
acceptance. 


It is a necefliiry cenditi^^j^ the dedaration and acceptance be exprrirrd el • 
^prefled in the prefent or preten^ tenfe indicative; for if either yr«^!"rortho 
be expreflcd in ’the imperative cir future the contraift is incomplete. 

Thus, if the feller fhould fay to the purchafer, “ Buy this article bes 
“ longing to ntc for ten Jirmsf and the purchefer reply, “ 1 have 
«* bought the laid article for ten Jirnuf—^Ky if the feller fhould fay 
**' I have fold this article to you for ten Jarmsy' and the purchafer < 
reply ** I will purch'afe the faid article for ten Jkrmtf — in neither ^ 
cafe would the fale be binding. 

It is to be obferved that in the fame manner as a fale is eftabliftiS^ ir A*«ay *x- 
the words, “ I have beughtf or “ / havefoiJi** lb alfb is it 
blifhed by any other words cxpreflive of the fame meaning; — as if 
either of the parties, for inftance, fhould fay ** I am contented witl\^ii;|g;. 
this price,” or “ I have given you this article for a certain price,” or* 

Take this article for a certain price becaufe, in fale, regard is 
had to thcj^/V/V of the contra^:, and the particular ufeof the words"; 
bought zaAJolJ is not required ; whence it is that fale may be contradted^ 
limply by a fadta or mutual furrtttJery where the feller gives the* 
article fold to the purchafer, and the purchafer in return gives thb 
price to the feller, without the interpofition of fpeeeh. Some havo 
VoL. II. A a a alleged 
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alleged that this mode of fale by a mutual furrender is valid with re- 
lation to things of fnudl value ; but not otherwise. It is, however, 
certain that fale by a mutual jurrender is valid in every cafe, as it efeai 
blilhes the mutual confent of the parties. 

Objection. • It would appear that the fale, as recited above to be 
rendered complete by the words ** ^ake thist* icc. is not valid, 
as it was. before declared to be a neceflary conation that both 
dedaratio/t and aeceftaacf Ihould be expreffed in the prefent or preterite 
tenfe indicative, and neither od them in the imperative. 

Reply. — In this cafe the words “ Take^* icc. are not of them« 
fetves a declaration, but merely indicate the exiftence of a declaration 
in the preterite tenfe; — as if the feller had firft faid “ I have fold this 
“ thing,” and were then to add ** Take this,” &c. for the command 
is confequent to the declaration. 


If either of the patties rntdee a declaration, it is in the power oi 
the other to withhold his accej^ance or refufel until the breaking up 
of the meeting ; and this power is termed the option ef acceptance *. 
The reafon of this is that if foch a power did not reft in one of the 
parties, it'muft necelferily follow that the ifale would tidce elFe£t with- 
out his confent. It is to be obferved, in this inf^ce, that as the de- 

contract, the perfon 

liking the declaration is at libe^to ^ 


If either the buyer or feller foould fend a letter or a nieffageXo the 
other, that other has the power of folpoiding his acceptance or re- 
fufel until he leave the place or meeting where he received fuch 
meflage or letter. 

1f the purchafer make a declaration- of his purchafe of merchan- 
difeat a particular price, the feller is not in that cafe entitled to con- 
ftrue his acceptance as limited to a part of the merchandife only at a 


* Anb. 


rate 
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rate proportionate to the declaration for the whole;— and, in the fame 
manner, if a feller Hiould make a fimilar declaration, the purchafer is 
not at liberty to conftruc his purdiafc after that manner becaulc 
this is a deviation from the terms proftered ; and allb becaulc the de- 
clarer has not exprefled his aflent thereto. If, however, the ptyion- 
who makes the declaration Ihould Ipccify a particular 'rate, oppolcd 
to particular parts of the merchandife, the acceptance may be limited. 
Thus if a perfon (hould fay ** I Nx ill fell this heap of grain for ten 
dirms” the purchafer, if he declare his acceptance, is not in that 
cafe at liberty to limit his purchafe to half the grain for five dUrms ; 
whereas, if the feller fhould lay “ 1 will fell this grain at the rate of 
one fnan for a dirm” the purchafer, after declaring his accept- 
ance, may limit his purchafe*to what quantity he pleafes. 

Nk ' 

If either a feller or purchafer make a declaration, and one of the 
parties quit the place before any acceptance be exprefl^, the declara- 
tion fo made is void. 
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When the declaration and acceptance are abfolutely exprefled, DecUratim 
without any ftipulations, the fale becomes binding, and neither party 
has the power of retrading unle%in cafe of a dcfea^m^ejgjjjjfe^ 
thy py lyfpefted. According to Shtfft'i., each of the 

parties poiiefles the apthn^ the — (that is, they are each-af ’ 

liberty to retpaA until the meeting break up and a ieparation take 
place,) becau& of a faying recorded of the pn^dict ** 7’he buyer and 
** feller has each oh optmu until they feparate'' Our dolors argue that 
the diflblution of the contract, after^being confirmed by declaratioii 
and acceptance, is an injuiy to the right of one of the ]>arties ; and 
that the tradition quoted by Shefei alludes to the option of acceptance^ . 
as ^eady explained. 


If, at the time of concluding a contrail of fale, cither the mer- 
ohandife, or the price, or both, be prefent and alhided to in it, (as if the pricr ue 

* Arab. Kbiar-ol-Majlii. 
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the feller (hould fay “ I have ibid this wheat to you for thefe dirms” 
or the purchafer, “ With thefe dirms now prefent I have purchafed 
fuch an article belonging to you,”) in this cafe the fale is valid, al- 
though neither the quantity of wheat, (fuch as “yS manjf loadst" for 
inftance,) nor the amount of the money (fuch as “yi dirms'"^ 
be mentioned; for the reference made to them is fufiicient to afeer- 
tain the fubje£ls of the contratSk, and does not leave room for any 
difpute. 


If, at the time of concluding the contract, the dlrm br deen&rs 
be not prelent, ib as to admit of being referred to; in this cafe the 
general mention of them, without a fpeciheation of the numbers or of 
the quality f is not valid; becaufethe ddivery of them on the part of 
the purchafer is requilite ; and as the, general mention of them would oc« 
caiion a contention between the purchafer'and feller, (the one wilhing 
to give a few and of a bad quality^ the other inlifting on a greater 
number and a better qtudity,) the delivery would therefore become 
impradlicablq. (It is here proper to obferve that every fpecies of un- 
certainty whicU may prove an occaiion of contention is invalid, in a 
contra^ of fale.) ** 

A SALE IS valid either for ready money, or for a future payment, 
provided the period be fixed ; becaufe of the words of the Koran, ** ab- 
SOLUTE SALE IS LAWFUL ;” and allb, becaufe there is a tradition of 
the prophet having purchafed a garment from a ym, and promifing 
to pay the price at a fixed future period, pledging his coat of mail for 
the performance of it. It is in^peofably requifite, however, that 
the period of payment be fixed, as an uncertainty in this refped might 
occafion a contention, and be preventive of its execution, fince the 
leller would naturally demand the payment of the price arid the 

buyer would defire to it. 

) V' 

A SALE| ftipulating a payment of idPnwr in an abfolute manner, 

(as 
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(as if a perlbn fliould fay “ I have fi)Id this for /r« is valid? 

provided ho^^'ever that all the diHerent i'pecies of d.'rmt be of the 
fiime value : and in that cafe the purchalcr is entitled to pay the price 
in any of the fpecies he pleafcs. — If the diderent I'pecies of dtrms be of 
difierent value, the (ale then rells upon that which is mod generally in 
ufc. If, however, the different fpccies be of different values, and it 
be impoilible to afeertain the one of muff common ule, the abiblute 
expreflion of Jirms in this cafe renders the lale void, l)ecaufc Ute price 
being thereby rendered uncertain, a contention mull neceflarily en- 
fue ; ftill, hotvever, if the parties choole to remove the caulc of con- 
tention by voluntarily fixing the rate, the fale is valid. 

X ^ ^ ;■ • 

It is lawful to fell wheats or other kinds of grain, either by means 
of meafures of capacity, or by conjecture •, provided it be in ex- 
change for a different kind of grain ; becaufe the prophet has faid, 
** Sell any thing that is in exchange for a different kind^ in whatjoever 
** manner you pleofe and without regard to the quality''* andaUb, becaufe 
the uncertamty in this cafe proves no bar to its delivery. lt,is not law- 
ful, however, to fell grain in exchange for the fame kind by con- 
jecture, becaufe this is of an ufurious nature. 

X / i 

It is lawful, in fale, to ufe the meafure of a particular veffel, of 
which the exaCl capacity may not be {ifcertaincd, — or the weight of a 
particular done, the exaCt weight of which is not afeertained,— be- 
caufe the u^njcmainty in this cafe cannot be produftivc of contention, 
fince either of thefe inffruments of eflimation may be ufed and the 
delivery take place immediately after; and it is not probalde that the 
veflel or done fhould be lod or dedroyed in the interval between the 
meafurement and the delivery, the only cafe in which a contention 
could arife. A meafurement of this kind, however, is not allowed in 
Sillim fales (that is, where the price is advanced, and the merchandife 
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delivered afterwards,) becaufe in fuch cafe there is a probability of the 
vcflcl or llpne being loft or deftroyed during the long interval that . 
takes place between the conclulion of the contraft and the delivery of 
the goods ; in which cafe, as the parties had no other criterion (during 
the cxiftence of the ftone or vcflel) than their eye-fight to judge from, 
a contention might afterwards arife as to the fi%e or weight of the 
ftone or veftel. 


A I'ale fixing 
u particular 

part or por- 
tion of ^ods, 
in the grofsj 
only 

toflaTfuch 
paft:' ^ 


z 


/i 


// 


If a perfon fell a heap of grain, by declaring “ I have fold this 
“ heap at the rate of one thrm for every Kafeex*^' in this cafe (ac- 
cording to Haneefd) the fale takes place in one Kafeez only; nor can 
it extend beyond that quantity, unlefs the feller ftiould explain, in 
the fame meeting, the fum of theJCj/rra’s.— The two diftiples are of 
opinion that the fale of the whole is valid in both cafes. The rea- 
foning of Haneefa is that it is imprafticable to extend the fale to the 
whole of the heap, becaufe both the goods to be delivered and the 
price to be received are in this cafe uncertain : it muft therefore be 
conftrued aa exiiting in one Kfeez, the only afeertained quantity. 
It is rendeted valid, however, with refpeft to the whole quantity, by 
the removal of the uncertainty,— -that is, by die feHer either ex- 
plaining the totaU or afeertaining it by meafurement during the 
meeting. The argument of the two difciples is, that the power of 
removing the uncertainty refts with the parties : and that the uncer- 
tainty % in this cafe, ought not to be deemed a bar to the validity of 
the fale ; in the fame manner as it is not a bar where a perfon fells 
one Jlave out of two, leaving it in the option of the purchafer to fix on 
either of them. 


andafal^ex- 2 perfixt fay ** I have loM my flock of goats at the rate of one 
** dirm for each,*’ the f& in diat cafe is atogether invalid, — in other 
tuj, in thU it 15 ^Qt extended even to wiegmif,— according to thtneefax 


and 


* A meafure conttini»g about fix^aliMir pounds weight. 
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and in the fiime manner, the falc is altogether invalid if a perfon fell 
cloth at the rate of one dStrvj the yard, without explaining the number ’ 

of yards: and the lame ot every other article, fuch as wood, pots, or imountoftho 
*the like. — ^The two diiciples arc of opinion that, in all thele cales, ^e- 
the fitle is valid with refpeA to the whole quantity ; bccaufe the re- 
moval of the uncertainty is in the power of the parties ; and' allb, 
becaufe fuch uncertainty does not prevent the validity of the fate, 
as is demonftrated in the preceding cafe. The arguments of Ha- 
netfa in fupport of his opinion are allb the fame as thole advanced by 
him in the preceding cafe; — in which, however, he has admitted the 
validity of the file with refpe^ to one Kafeeu of wheat, becaufc all 
KefeesiO of wheat being the fame, no contention can arile ih the 
delivery of it,-— whereas, in the cafe in quellion, the dilferent articles 
comprehending in themfelves unequal unities, the delivery could not 
be made without contention. 


If a perfon purchafe a heap of grain for one hundred dlrms, on the 
condition of the heap amounting to one hundred Ki^eez's, and it 
be afterwards dilcovered to lall Ihort of that amount, in this cale the 
purchafer has the option of either taking the actual amount, at a rate 
proportioned to the terms of the contrafl, or of undoing the contra^ 
entirely; becaufe a breach of the terms takes place before the deed is 
rendered complete, fmee, in order to render the deed complete, it is 
necellary that the aflual quantity Hipulated be taken poficlTion of. 
If, on the other hand, the heap be afterwards found to contain an 
excefs beyond the ftipuhted amount, the fale is valid with refpeA to 
the amount of the one hundred Kafeez%, and the excels continues the 
property of the feller; becaufe the fale is reftriflcd to a fpccific quan^ 
tlty; and the excefs is not included in the defeription, lb as to be a 
dependant thereof, and not a feparate article. 
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^ Ijgiindjjed <//>««, . on condition of its meanluring one hundred yards, — 
faU ihort. the and a deficiency afterwards appear, the purchafer has in that cafe the 
‘ option either of cancelling the bargain entirely, or of taking the ground, 
tm or cloth, thus defe£tive, at the llipulated price ; for the Ipecihcation 

^li**:^*”**^ of yards is a mere defcription.of the length and breadth ; and no part of 
•r . "the price is oppofed to the ^feription of the wares; — ^in the iame 
manner as in cafes with refped to animals % — ^in other words, if a 
perfbn purchafe 3. goat ^ which afterwards appears to yirajat an ear^ he 
would have the option of taking the defe£tive goat for the price flipu- 
lated, or of undoing the bargain > but he would have no right to dimi- 
nilh the price on account of fuch defeat, becaufe no part of the price 
' is oppdfed to the ear in particular, fo as to admit of any fixed dimi- 
nution on account of its deficiency and lb alfo in the cafe in quef- 
tion. It is otherwife in the preceding cafe, relative to wheat ; be- 
caufe there the deficiency comes under the head of the qumtiiy and 
not the defeription of the wheat ; and the price being oppoled to 
quantity, a proportionate dimhiution is accordingly made from it. 
Still, however, the purchafer has the option of undoing the contradt 
if he pleafe, on account of the difference from the terms ; his conlent 
bat if it fx. having been given to the purchafe of one hundred Kafeez's. If, 
cud, the fate however, the ground or the cloth fhoulid prove larger than the deferip- 
tLaB^t tion, in this cafe the exepfs becomes the property of the purchajer^ 
^reed for. option remains to the feller^ becaufe (as has been already ex- 

plained) the fpecification of yards relates merely to defeription and not 
to fubftance. The cafe, in fhort, becomes the fame as if he had 
fold on the fuppofition of his beiifg.defe^ve, but who after- 

wards proves to be perfedt. 


ifthequanti- If a perfbn fell a piece of cloth, by declaring ** 1 have fold this 
p^c^aTto ** piece of cloth, which meafures one hundred 3 ranls, at the rate of 
relate both to “ one </trm for each yard,” and a deficiency fhouM afterwards ap- 
: pear, in this cafe the purchafer has the option, 'either of taking it, 

d Bwv*eiSer^ ^ ptopoitional dedudUoh finom the price, or of dif&lving the 

contradt 



contract entirely ; bccaule, although the f|iecification of yards co ro^ 
under the head of defeription^ yet in this cafe the 3rards are cotilideM 
as relating to the fubjlance^ the feller having oppofed the price to each 
of them, which renders each (as it were) a Jiparate piece of cletb^ 

Belidcs, if the leller fhould take the defc 6 tivc quantity at the rate proi^tefifetwi 
pofed for the wbolct it would follow that the terms of the contra«ft 
(namely th^jpaYApot o^^ did not take place : — if, 

(ut the other hano^he amount of the clom exceed one hundred 
the pucchafer has the option, either 'of taking the nuhohy at the rate 
of one dirm for each y-ard,. or of diflulving the bargain ; tor altliough 
he has an advantage in the 'receipt of more cloth than he had con* 
trailed for, yet this being tempered with a lofs, in the necellity it 
lays him under of paying an additional fum^ he is therefore left at 
liberty either to abide by the contra^ on tbefc conditions, or to 
undo it. 


If a perfbn purchale ten. yards of a houfc or bath mcafuring one faieofa 
hundred yards, fuch purchafe is invalid, according to Haneefa., whe- 
thcr the buyer may or may not have known the meafurcroent of the of a trnemtmt 
whole houf^. The two dUciples maintain that it is valid. If, on the ,1,* 
contrary, a perfon purchaile tmjhares of a* houfc or bath containing f»ie of 
one hundred Jbares^ it is valid,, in the opinion of all our doflors. The 
argument adduced by the two diiciples in fupport of their opinion is, 
that ten yards of a houfe 

the fame as ten Jhares out. of an hundred jhares, Haneefa^ in fupport 
of his doctrine, argues that a yard., in its original meaning, is a flick 
applied to the purpofe of meafurement ; but it is alfo ufed to denote 
the thing meafured, and the thing fo meafured muH be relative and not 
an abfiraii idea ef the iwW„fuch as zjhare now it is impolTible, in 
this caie, to render fuch yards relative, fince there exifts an uncertainty, 
as no mention is made of the particular fide of the houfe from which 
they have been meafured ; and fuch uncertainty would occafion con- 
tention between the parties. It is otherwife with refpcil to Jhara, ' 

Voi . U. B b b for 
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jgjr-th efe are abilra^l ideas of the mind and not undefined relatives ; 
andalthough, of a>nlequence, an uncertainty cxift with refpeft to 
them jqpt fabh uncertainty cannot occafion a contontidt^ fince 
^the pofieilbr of ten /haw oi the houie may either enjoy them i^lltfi- 
%itely, or may receive hi^ (hare according to the mode prefcribed in 
the divifi<m of joint property^ 

If a perfbn purohafi: a package containing cloth, on condition 
of there being ten pieces in it, and it afteifwards appear that there 
are nine or eleven pieces in it, the {ale is invalid, becaufe of -the un- 
certainty, with regard to the ^rw, in the one caie, and to the mer- 
cban^e in the saber \ for in cafe' 6f there being pieces, as the 
price of the piece wanting is unlmown, that of J^e Training nine is 
of confiiquence idlb unknown; and where, on the otho* hand, there 
is me too tuanyt it is unknown which are the ipecific ten that ought 
to be delivfsred. If, however,^ the feller ihould explain the price of 
each piece of doth, atd there be tte fevo^ the fide is valid ; but the 
purcbaler has the 6pti<Hi unddhg it if he pleale; whereas, 
if there be* fM is invalid, hedM* of the uncertainty with 

refpeft to the goods, as it would be impofiiible to afeertain the 
par^cular ten that are included in the fide.'~i 9 Some have .faid that in 
cafe of ^cieitey alfo. the fide is invalid, according to Hmeefa. 
But this is unfounded. * 


A We • If a perfbn fell two ^eces of cloth,' on the condition of their being 

deferiptionof HerStee, and one of tbelh aftervvards prove to h« ildhrwdffir;*, in that 
the goods be is Completely iftvalid> that is, 9odffM)^l^d'good'evcn 
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wkh fefpeA to the thee nni j ilrliiiin^h tin nilhr f^ified 

the prices ol'both; for^w^en the fener j<iihe^’*i|^aii«^ bofh pieces in 
• the declaratiop of a fakfjlif Her0ee pieces,*liiSi as It dbblifhed a 
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eonditionithat the purchaler fhould accept a piece of Murwiffttt vrljich 
beings Jifalf e condition the fale is therefore annulled. 


a- perfoo purchaie a piece of cloth, on the cun4htion of its mea> of the ' 

Airing ten yards, and at the rate of one £rm for each yard, and 
xneafurement afte(wards prove to be ten yards and a half, or nine 
yards and a'fiaHi^n thisoafo'^he’ pui'^^ (according to Hanerfa) ' 

muft pay ten ^rm in the JirJi infbince, and nine in the fecoad\ Aill 
having the option of undoing the contrail if he pleafe. jiboo Toofaf 
alleges that if the purchafer,chuie to abide by the contra^):, he mull 
pay eleven Srm in the Jirfl inftance, and ten in the ftcond. The 
opinion of Mobammtdhf that in cafe the purchaier (diules to abide by 
the contra^, he mtift pay ten and a ^If eSv svr in the firfl inftance, and 
nine and a half in the ficomi ; becaufo the meafurement of a yard having 
been fixed at oh* dit-m, it necef&rily follows that half a yard muft be 
rated at half a dirm. The reafoningoF jfioo Toofi^’io that y^the price 
of each yard was fixed at one eKrm, it follows that each yard becomes 
virtually a diftinA piece of ck|th}, .and as one of thefe proves defe^ive, 
it follows that the purchafe haethe option either of undoing the bar- 
gain, or of taking the goods according to the terms of the contrafl. 

The arguments adduced by Hanerfa in fupport of his opinion are, that 
the Ipecihcation of yards is confidered as referrhig to the defer iftion^ 
and not the real quantity of the thingf excepting only where the 
price of each given meafiiMlii«ua> iS^f^e^cally ftip ii i dt< i^ a s iWMidi- 
tion of the contrad. Now as, in the cafe in queflion, the rate is 
oppoi^ to each eotnfkte yard, but not to veey fmaller quantity, h fol- 
lows that fueb^amir^quantity mufl be confidered as remaining in 
its original ihgt is, as applying merdy to defeription, and 

therefore ;|^t|^inyj^e an additional payment. Some have obferved 
that in coaffe pptfoii cloths, of; which the etl||eme and interior parts 
are of a fimilar texture, it is not lawful for the purchaser to take any 
excels b^ond the terms of the contraA; asit may be cut ofF and re- 
ftored to the feller without any injury to the piece, in the manner of 

B b b 2 things 
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thiogs cAlmable by atid hence the learned deem it lawful 

to fell even a Jingle yard of it. 


If a perfon &11 the place of his abode {in other words, his htd^e) 
the foundation and fupeFftrufture are both included in fuch fale, al- 
though they may not have been fpecified by the feller ; becaufe they 
are^t^mpr^ended in the common acceptation of the term; and alio, 
becaufe, bdng joined to the ground in the nature of fixtures^ they are 
oonfidpred as dependant {MUts of it. ^ 




U 


In a fale of land^ the trees upon it are included although they^be 
not fpecified, becaufe they arb joined to it, in the fame manner as 
foundation and fhpefftrufhire in th^ (ireceding dam. 


In a fale of ground, the graid then Rowing on it is not included 
unlefs particularly fpecified by the Tellef; becaufe it is joined to the 
ground, not as t jUxture^ but for Uie purpbfe of Being cut away froth 
it, in the fame manner as goods of imy kind which may have been 
placed upon it. 


Sb alfo, if a pcrlim Ihould fell a tree on wluch fruit is growing, 
the fruit belongs to the unlefs it had been fpecificidly included 
in the fale; bc;»ufe the preset has find “ per/on/ell a date tree 
“ with fruit upon it y jbe hehngs to the feller^ unlefs the pur- 
“ cb^er Jhould have fiip^atid^its delivery to him as a condition gf 
“ fale'' Befides, altho'ii^^the fruit he, in fa^, a part of the tree, 
yet as it, is intended to Be plucked anll^'g^efi^,'’ ^ not to 
be fufFcrcd to hang Oil tree, ft is therefore thq^j^me as grain. 
It is to be obfei^ed,"’1ic^|:ye^ Jthfh in >tl^ i&le w a tree with 
fruit, or of ground' wm^feid^ thf f^Jer muft be immediately 

defired to clear them^aw^.^and deliver the jproperty to the purchafer; 
becaufe, in thefi: cafes, the prfl|Kcrty of jpurchafer and fclleif being 
^ " imolicated 
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implicated together, it becomes incumbent on the iefleir to clear 
what belongs to him; in the feme manner as if he had pbe^ any of 
•his ^g0fkis upon the ground, in which cafe the clearanfM^ii thetn 
would have been requiiite. ma^taina that in both thefe 

cafes the grain and the fhiit anufe be fuffered to remain until they be^^ 
come ripe, becaufe tj^ere ought to . be a pe;riod ftipulated fpr the de- 
livery of the things, fold,* and that period ought to be extended to the 
complete growth' and maturity ^ thefe vegetables; in the fam<> 
manner as in the cafe of a leafe of ground, where if, at the expira- 
tion of the leafe, the grain on the ground be grens, it is fuffer^ to 
remain until it ripen. Our dolors, on the other hand, argue that 
the obligation is the feme on a kff€t% and if he be permitted to extend 
the leafe on account the unripenefe of the grain, he mull, however, 
pay additional rent for it, which is a fubftitute for the delivery ; and 
the fubftitute is in effedt the feme as the thing itfeff'. It is to be ob- 
ferved that in the fele of a /rrr, the fmit is not included, whether 
it be of an appreciable nature or otherwife, unlefe it be Specifically 
mentioned. 

If a perfon fell a piece of ground in which feed has been fown, In the fate of 
but of which the growth has not appeared above ground, in this cafe 
the feed is not included in the fale. If the apparent growth Should 
have taken place, though not in fuch a degree as to render the vege- 
table of any value, in this cafe there i^ a d^rence of opinioti. Some 
allege that the vegetation is rmt included in tl|e fele; and others, ^hat 
it is. This difierence of opinion has its foundation in the ditferent 
fentiments which the parties entertain with regard to the validity of 
the fele of vegetation, pnor to its being fit to be cut down by the hook, 
or ufed by animals in the way of forage: ^ tjhofe who confider the 
feparate fele of fuch vegetation to be ^d are ,«f pj^ion that it, is 
not included ; whilfl thofe who confider the of it as invalid arc 
of opinion that It is included in the fele of the ground. 
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Oraik and fruit are not include in a iale of gfoiind, or of a tree*, 
although the purchafer and feller fpecify the ri^ts and appen- 
dages, (in other words, although the feller declare ** I have fold this. 

ground, or this tree, with all its rights ai^ appendages,*') beamfo 
grain and fruit do not hiU under thefe deferiptions. (The rigbti of a 
thing suu tjiofe without which it cannot be enjoyed, and which form the 
principal of pofleflion, fuch asa water cwrfe or^ rsa<(:— the appen-- 

(iages are things from which we derive ufe, but which are more par- 
ticularly conhdered as dependant parts, fu^h. as a coak^roomy or a houfe: 
for keeping water .) — ^In the feme mwner, if the feller ihould fey “ I 
** have fold this tree, or this piece of ground, with every thing fmall 
and great of its rights and appendages which I poflefs in it,** ftill 
neither the fruit nor the grain is included in it.— If, however, he 
ihould fey in a general manner, I have fold this tree^ (or this piece 

** ofgroundy) with every thing great and fmall which 1 poiTefe in it,’* 
in this cafe the grain and the fhiit are neceiferily included in it. — It 
is to be obferved that grain which has been cut, or fruit which has 
been plucked, cannot by any conilruAion whatever be included in the 
fele, unlefs exprefsly metitioqpd as fuch. 

The fele of fruit upon a tree is valid, whether the ftrength of 
the fruit be afeertained or not that is, whether it may or may not 
have reached fuch a degree of ilreugth as may preferve it from com- 
mon acciduits ;—becaule'^^fihut is a property of certain value, cither 
immediatefy, in cafe of its bring r^, or bererftery in cafe of its being 
in an unripe feate: — (fame have feid that the fele of fruit in a We^ 
ilate is invalid: the hrfi doArine is, however, the nudl authentic:) 
and the fele of fruit in an abfidute maimer bring valid, the purchafer 
muft immediately take it from the tree, whether this be particularly 
exprefled as a condition in the fele ot otherwife. If, however, the 
condition of fuffering the fruii to remain on the tree be llipulated, the 
fele is null, becaufe fuch a condition kj^gal, iince it implicates toge- 
ther the right of property of the two jerries, which is repugnant to 
4 the 
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the nature of fale; and every condition of this kiitd invalidates the 
fale. Befidcsy in this cafe it muft ncceflarily follow that one deed is 
interwoven with another t in other words, that either a loan or a leale 
is implicated with the fale, which is unlawful. In the lame manner, 
the f^e of grain, with a lUpulatlon of leaving it on the feller's ground) 
is unlawful, and for the lame realbn. The &me rule allb obtains 
(according to Htoutfa and jBm where the fruit or com has 

attained its fuUghi^tby as this implicates the rig^t of property of two 
parties. Mtbammti is of opinion that, in this inlhnce, fuch a condi> 
tion is lawful, becaule of the exillence of the vobtle of the thing in 
<]^uelllon; whereas, in the former cafe, the part of the property 
which afterwards vegetated was not in being at the time of the con** 
clufion of the deed; and the llipulation of a condition with regard to a 
nonenpty . being illegal, the lide is therefcve null. 

i 

If a perfon purchafe fruit upon the tree before it bad reached its tdd)- 

foil growth, in an manner, (that is, without IKpulating the 

condition of its remaining upon the tree until it become ripe,) and M 

. •«.* i* . i- .. <• rt- • I ■ ^ . t«e,irfulFer> 

afterwards, with the permiuion of the leller, luner it to bang on the cd toconti- 

tree, in this cafe the additional growth becomes his lawful property. JTcSt rf 

If, however, he ad in this manner witboat the confent of the feller; “* ^**^‘ “ 

he mull then bellow the difference in charity, as being the produce of of tL pir- 

the property of another without the confent of that other.-^If, on the ' 

other hand, the f;de Ihould have taken place when the fruit had at> 

tained its full growth, and the purchafer fu^r it to remain until it 

become ripe, he is not on th|t account required to bcHow any thing 

in charity, bccaufe in this Uillance a change from oiie Ibte to another 

takes place without any increafe being made to the fubllance. 

If a perfon, having b an abfolute manner purchafed fruit which mdro aifo.ir 
had not attained its foil growth, Ihould afterwards fuHer it to remain 
on the tree till it became ripe, taking a Icafc of the tree till that *>»« vec; 

• . period, 



376 SALE. BcpsXVL 

* . 

period, in this c^e the increaie of fubfUnce is lawful to hiin, becaufe 
the leafe is null, on account of a want of precife knowledge with re* 
fped: to the period of it,— -and alfo, on account of its not having been 
warranted by abrolute neceffity, fince it was in the power of the 
leflee to have purchafed the tree itfilf r— -and the leafe being null^ 
there remains only the confent of the feller, to which regard muft 
dwnoVhoW It is otherwife where a perfon purchafes grain upon the 

with rerpca gn^nd, and having then taken a leale of the ground until the grain be 

to grain pur« , . 

chafed upon capable of being cut down, luirers it to remain until that, time; for 
the ground, increafe of fubftance is not in fucjb cadfe lawful to him, lince the 
leafe fo made is invalid, and an inv^,leafe i&. the occafion of bafey 
nefs and abomination. 

• 

Any Ip a perfon, in an unccaiditional manner, purchaie fniit upon* a 

nay grow in tree which had not completely vegetated, and afterwards, before 
i»*he pro^* received a formal feizin of it, new friiit Ihould grow, in this 

invalid, becaufe of the impra^icability of delivery 
ihtftr, th^ part of the feller, from the impoiHlNtity of diftinguiihing between 
what vjos the fubjed of the fale and what was »oAr But if new fruit 
fhould appear t^ter the feizin of the purchafer, luch fruk is in an 
equal degree the right of b^tby becaufe of its intermixture with the 
property of both. The' afleition of the purchafer y however, with 
regard to the quantity ia credited, becaufe the fruit is in his pofl^on. 
(The fale of artichokes or melons which are growing is fubjed to the 
fame law as that of fruit growing upon trees.) 

Rule in the Ip a perfon wifh to purchafe fruit, artichokes or melons, and after- 
Jcgmbie^ wards to have it in his power to let them remrin until they become 
ripe, or until they (hall yield a new crop, lb as to have a lawful claim 
to the property, the expedient to be praeiifed, in order to render fuch 
condud legal, is to purdhafe tke trte or M ii/eff", and after clearing it 

of 
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of the fruit when ripe, to undo the contraA of file with regard to 
the tree or bed*. 

If a perfon fliould iell fruit, with a refervation of a fpecific num- 
ber of Rails of it, the fale is invalid, whether the fruit be upon the 
tree or off it ; becaufe although the refervation be itfelf fpccific and 
known, yet the refidue is «/;known. It is otherwife where a refer- 
vation is made of a fpecific iree ; becaufc there the remainder is known, 
being obvious to the eye. — Our author remarks that this do^flrinc is 
conformable to a tradition of Hafan^ adopted by Tabtivee: but that 
fuch a fale is valid, according to the Zahtr Rawdyet, and allb in the 
opinion of Shafeiy bccaufe it is a rule that whatever may be lawfully 
fold, feparately, may alfo be lawfully excepted from a deed of fale. 
Thus the fale of one Kqfeez from a heap of grain being lawful, the 
exception of it is alfo a lawful aft. — It is otherwife with rcfpefl to a 
foetus in the womb, or any particular member of an animal ; bccaufe 
as the feparatc fale of fuch fubjefls is illegal, fo alfo is the refervation 
of them. 

The fale of wheat in the car, or of beans in the hufk, is valid ; 
and the law is the fame with refpeft to rice or rape feed in the hufk. 
Shafei is of opinion that the fale, of green beans in the hulk, or of wal- 
nuts, almond, or Piflachio nuts in the fhcll, is not valid ; but with 
refpeA to wheat in the ear, he has given two oppofhe opinions. All 
thefe fides are, however, valid in the opinion of all cur doftors. The 
reafoning of Shafei is that the fubjcfl of the fale, in thefc cafes, is 
hidden within a thing of no value in itfelf, namely the huflty and that 
therefore the cafe becomes the fame as if a goldfmith fhould fell a 
heap of earth mixed with particles of gold, in exchange for another 

* The confent of the rdler is here prefuppoTed for neither of the parties can undo a 
iale without the confent of the other. This expedient i.t therefore fuggefted on a fuppofi- 
tion of the future undoing of the file being equally agreeable to both parties. 

VoL. II. C C C 


377 

he {bid on rbe 
tree, with 1 
any 


Craintnavhe 
fold in tiie 
ear, or pulib 
in the 


heap 



37 ^ 


The fale of a 
houfe in- 
cludes the 
fixtures and 
their appen- 
dages. 


The filUr 
mail defray 
the Mpence 
of nA0eigbirs» 
ulkrsp mea* 
/urfrst and 
mo/tey^tjaytrsi 


? A L E. Book XVL 

• 

heap of a fimilar- nature, which is invalids ' The arjgutnents of our 
doftors upon this point are twofold. First; the prophet has faid 
“ The fale ofjruit upon the tree, or of grain in the ear, is inva/iJ, un~ 

“ lefs it. approach to ^.jiate of ripenefs^. Seconoly, wheat is an ar- 
ticle capable of yielding advant^e ; ai>d h^ce the fale of it in the ear 
is valld.in the fame manhetr'aR that of tarky, the one being an appre- 
ciable article as well as the other. It is otherwife vhh*go4d*daft;’^ * 
for the fale of that, mixed with earth, is unlawful from thej^^bilfty, 
of its being ufurious. 

I» a perfon fell a houfe of which the locks are not of the hanging 
but of the f}^d kind, in this cafe, the keys of fuch locks are confidered 
as included iif Iheialo; becasde the locks themfclves arc included in 
the hquie, in c<mfequence of their fixtures and the fale of a 
lock includes the key, without hs being exprefsly ftipulated, becRufe 
it is confidered as a conftituent part of it, fmee a lock without a; key 
is of no uie. 

The wages of the meafurer'j' of the goods, or of the efi^yer of the 
money, muft be paid by the feller : — the wages of the mafurer, be- 
caufe, as aaeafurement is edential to enable the feUer to deliver over 
the goods, the payment of the expence attending that fells properly 
upmi bm ; (and fo alfo, the wages <rf weighers or W/rw:)— and the 
wages of the effi^er^ bccaufc of a tradition,, delivered by Ibn Raefiimf ' 
that fuch is the dofirine of Mohammed', and alfo for this reafon. that 
theeffey of the money takes place after the delivery, when it becomes 
the bufinefe of the feUer to have it ei&yed, in order that he may dif- 
tinguilh what is his right and what is not ; and that he may afoertain 
the bad coin in order to rejeft them. Ibes SoomSi relates it as the opi- 

• Whence it may he inferred that the fale, in the tar, or upon U>c tree, is admiffiblq; 

t Meamng, properly, fens perfon who is employed at xpnarn or prtfejfed meafurer. 
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jiion of Mohammed that the purcbafer (hopld defray the wages of the 
eflayer, bccaufe he ftaiids in need of afccrtaining the good dtnus 
which he has (lipulatcd to deliver, and the good dims arc known by 
means of an ej^ayevy in the fame manner as quantity ^ by means of a 
meafurer. 

of weighing the price is due by the pmrhafer, bccaufe butihechurge 
is^Hc the neceflity of delivering it to the feller, and the dc-' 
liveryts completed after the afccrtainmeiit of the weight. In a falc fti- 
pulating immediate payment, the purchafer muft lirft deliver the tUfir. 
price to the feller, b^ufe his right (nanoely the goods fold) is of a 
fixed and determinate nature, whereas the^price is n^*(b; and it is 
therefore incumbent on him, *hf>M6Hlhkt*^h*j^rtB»^ay be on a 
par, to deliver the price to the feller, which fixes and determines it ; 
for it cannot be determined but by delivery 

In a fide of goods for goods, or of money for money, it fs neceflary in barter or 

that both parties make the delivery at the fame time; bccaule being 

on a par in point of certainty and uncertainty, there is no noceflity 

for a prior delivery. p»rtic» »t the 

^ ' lame lime, 

* Thus if Che price ftipuiated be ttn dirmsy ami the purchafer be in pofleflion of a Mie- 
fanddtrmi (for example) in this cafe, although the number ten be dttirmneUy yeC the tfhits 
TO compofe that number and to be taken from a great number, are not ^Mscific and deter- 
minate, until actually delivered. This do&riac is froqucutly and particularly enlarged 
upon in the frquel of this book. 
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CHAP. ir. 

Of Optional Conditions * 

An optional condition is where one of the parties ftipulates it as a: 
condition that he may have the option, for a period of two or- three 
days, of ann ^^ g^e i f he^pleafe 

Thk ftipulation of a condition of option, on the part either ofthe 
feller or purchafer, is lawful; and it may be ftipulated to continue for 
three days or lefs; but it mull not be extended beyond that term ; be- 
caule it is related that Hoebdn having been defrauded in leveral of his 
bargains, the prophet addrelied him thus, “ Hooban, when you make 
“ a purcbafe ban deceit^ and Jiiputate a condition of option'* . 


♦ Arab. KhUr-al-Shiri, In contradis of (ale there arc five different options. Thcfc 
are, 1 ft. Option of acceptance. 2. Optional conditions. 3. Option of determination* 
4. Option of infpeflion : and, 5. Option from defed^. A^opthn of acceptance is liberty 
which either of the parties, in a contradi of fale, has of withhdiding his acceptance, after 
the tender ofthe other, until the breaking up of the meeting. An optional condition is 
where one of the parties ftipulates a period of three days before he gives his final affent to 
the contract. An option of determination is where a perfon, having purchafed one out of 
two or three homogenous things, ftipulates a period to enable him to fix his choice. 0^- 
tion of infpeeiiony is the power which the purchafer of an iinfeen thing has of rejedling it 
after fight. Option from defe£l is the power which a purchafer has of diftblving the contract 
on the difeovery of a defed on the mcrchandifc.— The tranflator has thought it proper, in 
this note, tabring into one point of view an explanation of the fevcral kinds of option, as 
it may poffibly tend to give a clearer idea of them than what could be colledlcd from the 
fcattered definitions of them as they occur in the courfeof the work. 
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An optional condition, (fipulated to remain in force for a period 
exceeding three days, is unlawful according to Hatuefa ; and Ziffer 
and Shqfei are of the lame opinion. The two difciples, on the con- 
trary, m^itain that it may be (Ifipulatcd to continue to any length of 
time whatever ; becaufe it is related that Ibn Omar extended it to 
month* \ and allb becaufe k»i» ordainedk by. tbc i-Aw, for the purpolc 
of anfwering'thc ncceffities of man, in enabling him to conlider and 

afldc 'v^at is bad ; and as a period of three days may not be fuflt- 
cleiit fof this purpofe, the indulgence is therefore extended with re- 
fpeft to the merchandife, in the fame manner as with rclpeft to the 
price. The argument of Haneefa is that an o^vtional condition is re- 
pugnant to the nature of the ad, which fixes an immediate obligation 
on the parties, and is allowed only becaufe of the fayip^of the pro- 
phet already quoted ; whence it cannot be extend^dtoa piSrioJ beyond 
what has been there fpeciiied. 

Although a conditional option beyond three days ly not per- 
mitted, flill if fuch a condition be ftlpulated, and the perfon making 
fuch flipulation, before the lapfe of the three days, declare his accept- 
ance of the contrad, the (ale is in that cafe valid, according to Haneefa. 
Ziffer, however, is of a different opinion; for he argues that the 
fale being invalid from the beginning,^' oil account of the illegality of 
the condition, it cannot be afterwards rendered valid by the removal 
of fuch condition. 7'^® arguments of Haneefa on this point are two- 
fold. First, as the accept.atice of the fale was declared before the 
lapfe of the three days, the caufe of its invalidity has not began trt 
operate. Secondly, the invalidity takes place on the fourth day; 
and as the acceptance is declared before that pcricxl-, the fale is conlc- 
quently kept free from any caufe of invalidity. Fnwn this fecond ar-» 
gument feme have confidered that the invalidity of the fale does not 
take place until the commencement of the fou/th day ; — whilff others, 
(founding their opinion on the frji argument,) hold that the contra>it 

wa » 
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was invalid from the beginning ; bnt .is afterwards rendered valid by 
the removal of the caule of its invalidity previous to its operation. 


I r is lawful for a perfon to make a purchafe on this condition, 
that “ if, in the courfc of three days, he do not pay the price, the falc 
“ thall be null and void.” If, however, inftead of three days he fti- 
pulate four^ the falc is not valid, according to Haneefa and Aboo Tot^if. 
Mohammed\% of opinion that it is valid, whether he ftipulatc four days 
or more. All our doctors however agree, that in cafe of fuch a Aipu- 
lation having been made, if the purchafer, in the mean time, pay the 
price, previous to the laple of the third day, the falc is valid. The 
rcalbn of this is that a condition of this nature is of the lame nature 
with an o^wttal condition^ becaufc, in cafe the purchafer cannot fur- 
nifti the price, filler ftands in need of a power to annul the a£t. 
As, moreover, Haneefa holds that a fale is invalid, where the condi- 
tion of option extends beyond three days, but may afterwards be ren- 
dered valid by a formal conftrmation previous to the lapfe of the third 
day, fo alfo, in the cafe, in queftion. As Mohammed^ on the contrary, 
holds that the extenfton of the condition of option the third 

day is lawful, fo alfo in the prefent. inftance. Jdm Yoofaf on the 
other hand, although (contrary to analogy) he hold the extending of 
zcondiUou of option beyond three days to .be lawful, becaufe of a tra- 
dition which he quotes to this effect, yet is of opinion that the fame 
extenfiou is unlawful in the prefent inAance^ (a^ingfrom analogy,) " 
as there is no tradition in fupport of it. There is another explana- 
tion, from analogy^ with refpcfl:.to tlus cafe, which has been adopted 
hy Ziffert to the following effect, that, in the fale in queAion, an inva- 
lid diffolatioa. has been.Aipulated, (for the diilblution U invalid, as it 
depends upon a condition ;) and as a fale is rendered vojd by the fli- 
pulation oT a valid di^lution, it follows that by th(%Aipulatiqp of an 
CNva/it/difTolution it is r^dered void ofortiorL ^The reborn, however, 
ibr a more liberal couAru^ion in this particular is, that the condition 

here 
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here Aipulated is coniidered as an equivalent to a condition of oftwn^ 
as has already been explained. 


If the feller flipulate a condition of 
over tlie goods does not in that calo 
completion of the Ikle depends on the mutual confent of the parties, 
and the condition of option evinces that the Icllcr has not completely hi» property 
conlciited. If, therefore, under thefe circumllaiices, the Icllcr IhouM 
emancipate a flavc whom he had in that manner fold, the emancipa- 
tion would hold good.— Neither is the purchafer in fuch a cafo en- 
titled to ufe or employ the goods, although he Ihould have taken 
pofleffion of them with confent of the feller. — If, after tHe purchafor 
had poffcfled himfclf of the goods, they fliould perilh or be deftroyed 
previous to the expiration of the period of optional condition, he be- 
comes in that rale refpunlible for the value ; becaufc by the de- 
ftrudtion of the g(xxls the fale is annulled ; (for the exception of it 
refted only on the confent of the feller \ and where the I'ubjcdl of it is 
loft, the execution of it becomes impra^ieable ; and it is null of 
courfc;) and as the goods were in pofteinon of the purchafer with' a 
view to purchafe, (which circumftaucc reiuteraa purchafer rerponfibic 
for the value,) he is refponfible accordingly. If, on the other hand, 
the goods be loft in the poft^on of the fetter, the deed is an- 
nulled; and no payilient is incumbent on the purchafer, in the fame 
manner as in the cal^f an abfolute fale, that is, a liile where no con- 
dition is ftipulated. 


option, the right of property TheyfAVr, by 
fhift from A/w, becaufe the condllion^of 


If the condition of option he ftipulated by the purchafer, tlic right bnt Af pm. 
of property over the goods ftiifts from the feller, becaulc the fale is 
rendered cornpletc on his part. The right of property, Jiowever, tilt' puitliiiitft 
although it Ihiftflrom the feller, does not veft in the purchafer, ac- 
cording to /ft/nrr/?/. The two difoiplcs have.iaid that the purchafer - ■ 
be^mes the pyopUctor ; for, if this were not^the cafe, it mu ft lie- L, toiifo 
ceflarily follow that, after it moved from the feller, it ^vould remain 

lubjc-a 
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th^o&ofjhe fi.ibjc(5l: to perfon ; and this is a ftate not foppofed hy the law. 

The arguments of Haneefa on this point ja-JS twofold. First, as the 
•right of property with refpeft to the price has hot fhifted from the 
purchafer, it fi^ows that if the right of property with refpeft to the 
goods alfo veil in him, the property with reiped both to the thing 
purcht^edf and the return for it is concentered in one perfon, which 
is abfolutely illegal. Secokdly, If the right of property with refpeft 
to. the goo^ were to veft in x[\& purchafer^ it might frequently hap- 
pen that the .goods would, in the interval, before the completion of 
the fale, be made away, without any intention on the part of the 
purchafer ; (as if the purchafer had bought a flave related to himfelf 
within th^rphibited degrees*;) wdas the fde objedt of the referve 
of optioii,^is)lhe ify purchafer ^ in allowing him time for con- 

iideration, !k follows, that if the right of property were to yeft im- 
mediatdy in him, he mi^t be deprived of the advantage which is 
the pbjeA of the refcrve « opti^ 

If the par- 1 f. the merchaodife, where the ihpulation of option is on the 

Jhir%doii! of the purchafer ^ perilh or be deforoyed, the purchafer is in that 

and cheg^i cafe anfwerable for the price. In the fame manner alfo, if the goods 

be injored or . . . .1 ? . 

deAroyed in licceive an mjury^ Xat purchafer is refponuble for the pnee ; becaule the 

fuftaining an injury, cannot be returned, and the fale con- 
fibie for the fequently becomes landing. The purchafer, therefore, is refponlible 
for the price m either in^ance; for deflr^wn aecelTarily implies pre- 
vious injury ; and hence in a cafe where the purchafo is utterly de- 
freyed, the &le firf becomes binding and complete, and the dekruc- 
bntifitreft tion takes ph.Q.^ ^terwards.% and as, in a cafe of injury, the payment 
^epw^alfe? becomes obligatory, fo alfo in a c^fe of de^dlton. It is 

ii refpcmfibie otherwife where the merchandife periihes in the pofletHon of the 
chafer when the option had l^n ftipulated bjhthe yr/Zer ; for in 

» III viViicVi cafe tVvt bteome ImmftfiiMely ftcc. See Y 6 L !• p- 431^^ 

this 
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ca^e the purthaier is anfwerabl^'oqlj for the vahu*\ hecs^uft the 
•circumilance of the injury does not render the reftitution imprafti- 
cable, iince the feller, in that caie/ has the option either of taking, 
the merchandiib«i^us injured, or of rgedting it, if he pleale, as the 
o^uonal conditi^ remains with him : and hence, as the iale does not 
become binding on the occurrence of th)^ injury^ if .the ieller chdfe to 
confirm it, the' purchafer in that <»fe on^pays the indue of the in- 
jured merchandiie^ 
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If a perfbn purchale his own wife, with a referve of o^ion for Right of op. 
three days, in this cafe the marriage fubfifts dunng that interval^ as pw^l^e^ofa 
the right of property docs not take place hecaufe of the ^iiotud candid 
iion: and if he have carnal connexfoh with her during that interval, 
the condition of option is not thereby annulled ; becaufe he has it ftill At in^m 
in his power, after fuch connexiem, to undo the fele, Iince his coha- ®^*P**®"* 
hitation with her is the exercife of"« right m virtue of his matri<^e, 
and not of his right property.-— however, his wife l^a virgin^ 
his cohabitation with her annuls the Condition of option, and efta- 
blifhes the fale, as it is a damage to Ifer, and a diminution of her 
value. — This is the doifkrine of The two ^feiples are of 

opinion that the huibahd becomes iihmec^te proprietor of his wife by 
the optional purchafe, whence thC forage is imimediately annulled. 

If, therefore, he (hould. have cohabitation with her, he i^not after- 
wards rejed: her, although ihe may have been a woman f; becaufe, 
the marriage being hull, the cohiibitation was not in virtue of mar- 
riage^ but of property.— ^hm difierence of opinion between Haeu^a 
and the tw^^fciples, ref^fling the property vefting immediately in a 
conditional purchafer, ‘ hiis given rife to oppofke d^ifions in a variety 
of different cafes. Of this number are the following. • - 


*' At)d tut fat the frue let upon it in the utdraiK 
t That is to fay, not a virgin. ' * 
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If. * perfon make ah optional purchafe of a flave related to him 
within the prdiibited degrees, the emancipation, in the opinbn of the 
two difciples, takes place immediately; whereas, according to 
iuefa, it does not take place nntil after the confimnation of the con- 
tradt.-""If, alfo, a perfon make a vow to emancipatcr^ flave whenever 
he becomes proprietor of one, then, according to the two chfciples, 
if he make a conditional furebafi of one, the emancipation takes place 
immediately; whereas, according to Haneefoy it does not take place 
tUl after the confirmation. If, 4fo, a pcrlbn make an optional pur- 
chafe of a female flave, and her monthly courfes happen during the 
term of option, thefe courfes arc included in the preferibed term of 
abftinence*» acconfing to the two difciples; whereas, according to 
Btmeefa, they are 9fit included. And if the purchafer, avaUing him- 
felf of hi* optional condition, fhould return her to the feUcr, the feller 
need not obferve the preftf&cd term of abftincncc, according to Ha- 
whoreas, the two difciples hold that fuch obfervanoe is in- 
cumbent on him— If, on the other hand, a perfon make an optional 
purchafe of his own wife, and if Ihe, during the interval of option, 
bring forth a child, fhe is not an to the purchafer, 

viBtQHantifb* whercss, aQcor<hng to the two difciples, fheiafo.— 
If, alfo, a perfon make an optional purchafe of mcrchandifr, and 
having, with the confeht of the <elkr, received pofleffion of it, after- 
wards give it in depofit to the feller, and it be loft in the interval, in 
this cafe, according to the truft is nuU and void^ as the de- 

p^t was not the property of iho purchafer, and therefore he is of 
opinion that the fofs refohs to the feUer; whereas the two difciples, 
holding the laid depofit to be valid,, are of opinion that the lofs refults 
to the purebaftr^ agreeably to the law of dcpofits.— If, Ui the other 

* The purchafer of a female flave is required to abftain from carn^ coimexion with her 
until flic Ihall have had three different courfes from the periodUr her booming his property, 
that it may be afeertained vriiether flie be pregnsat or not. (See £dit.) 

hand. 
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battd^ a privileged (lave make an optional purchalfe^ and the fellerr 
during the interval of option, exempt him f^om the pa/ihent, in this 
cafe,' according to Haneefat the condition of Option remains in force ( 
becaule if he (hould return the merchandife, it .follows that he does 
not chufe to %cept of the property, and a privileged flavc has the 
power of accepting or rejeAing as he pleaiM:'~-but, according to the 
two diicijdes^ the condition of option is annulled by the exemption of 
payment; becaufe (in their opinion) (he property having veiled from 
the beginning, it follows that if he were to rettirh the merchanchie to 
the (eller it would be in efle^ a gjfl to him, and .a privileged ilaye has 
not the power of making a -gift.-r-lf, moreover, a Zimmee purcliaie 
(pirituous liquors from a ZimMett on a condition of option, and the 
-purchaler, in the interval, become a Mttffulmant in this ca(e, ao 
cording to the two difciples, the conditimi of option reimuus no longer 
in force, becaule the purchaier having (agreeably to their tenets) be* 
come proprietor of the liquor, it fallows that if he were permitted to 
rejefl it, he would create in another a right of property with refpefl 
to liquors which no Mttjfulman is aUowed to ufe.— According to Ha* 
neefa^ on the contrary, the fale becomes vead, becaufe the purchaib*, 
(agreeably to his tenets,) not being then the proprietor, and the cir* 
cumdance of becoming a Mujfulnum putting it out of his power to 
become the proprietor 1^ removing the condition, theiale is of necef* 
ilty annulled. 

In cafe of a fale on a condition of option, it is lawftil, according 
to Hamefa and Mobamtaed^ for the party pofleflSng the option to annul 
the contrail within the dipulated period, or to confirm it; which 
latter he may do without the knowledge of the other party: but it is 
liot lawful for him to annul it without the knowledge of the pther. — 
Aboo Toofaf alleges that the party poflefling the option may aiuaul the 
contract without the of the other; and fuch, alfo, is the 

opinion of Shafei. — The argument of Aboo Toofaf is that the party 
podefling the option is empowered, on the part of the other, to annul 
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thecontradl; aadthat, therefore* fuch annulment cannot reft upon 
that other's knowledge of it; in the lame manner as his knowledge 
of it is unneceflary in cafe the pofleflbr of the option canfirm the con- 
trail ; as in the calc of an ag:nt for fak^ (for inftancej)'- who may 
lawfully ai^ in every matter to which his agency extend* without 
the knowledge of his conltituent* in ^rtue of the powers g^ven to 
him on his behalf.-— The arguments of Haaetfa and Mohammed vtt, 
that a contrail of fale involves the rights of both parties; and that the 
annulment of the lale by one party only is an exercife of a right partly- 
belonging to the other^ udiilft at the fame time fuch exercife may 
eventually be attended with a Utfi tp the other: for fuppofing the 
pofleflbr of the option to be- the filler ^ and that he annul the fale 
without the knowledge of the purchaler* and the purchafer, in the 
mean time* in the confidence of the fale being complete, take pof- 
feflion of the merchandife* then* in cafe of its deftruilion* he muft 
of conleq^uence be refponfible for k:— or* fuppoflng the furchafir to 
be the pofleflbr of the option^ and that he annul the fale with- 
out the knowledge of the feller* then an eventual lofs may refult to 
the filler , as it' is poihble that* on the [U’efamption of his goods being 
already {bid*, he may enquire out another purchafer. Hence* as 
fuch an exercife* on the part of either, of the right of the other, may be 
attended with an eventnal injury* the annulment of an optional (ale is 
therefore made to reft upon the knowledge of the other party. — 
This cafe, in (hort* reiembles the difmiflion of an .agent : for if a 
pcrfon* having appointed an agent* (hould afterwards difmifs him 
without his knowledge* it would not be valid until the agent was 
himfelf informed of it ; and (b alfo in the cafe in queftion. — ^It is 
otherwife with the confirmation of a fale ; as the exercife of fuch a 
right by one party only does not entail an injury.— The afiertion of 
Aboo Toofaf that “ the pofleflbr of the option is empowered to make 
“ fuch annulment on the part of the other,” is pot admitted; for how 
can the other, who does not himfelf poflefs fuch power* beftow it 
upon the polfcflbr of the option ? 

Is 
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If the perfoa po0e/nng the option annul the £de without inform* 
ing the other party, and luch knowledge, neverthelels, reach him 
before the expiration of the ftipulated period, then, becaufe of his ac> 
quirementof fuch knowledge, the annulment is rendered complete. 
If, .on the other hand, it Ihould not have reached him until the expir* 
ation of the fUpuUted period, then the annulment is rendered com- 
plete, becauie of the expiration of the ftipulated period. 

If a perfoii pofleffing the right of option in a fale Ihould die, the 
iale is then complete, and the right of option becomes void, and does 
not defeend to his heirs. — Slx^n maintains that the option defeends to 
the heirs, becaufe, being a fixed and eilabliihed right in fale, it may 
be inherited, in the fame manner as an option in cafe of defed, or aii 
option of determination. The arguments of our doctors are that an 
option is in reality nothing but defirt^ or which is not capa> 

ble of being transferred from one to another; and nothing but what 
is capable of devolving from one perfi)n to another can be inherited.’—* 
It is otherwife with refpe£t tq. option in cafe of drfeU^ as that is 
granted to the heir, becaufe of his right to obtain pofieiTion of a thing 
whole and complete, in the fame manner as the deceafed, and not 
becaufe of his right of /»i6rr//<inrr, fmee option is incapable of being a 
fubjefi: of inheritance. It is otherwife, allb, wjth rel^eft to an option 
of dtUrmnat 'm., as ' the heir becomes the proprietor in that infiance, 
becauie of the mxture of property^ and not becaufe of his right of in* 
hcritance. 

If a perfon, in purchafing any article, ilipulate the option of an- 
other perfon, in this cafe, provided either the purchafer or the pol- 
fefibr of the option confirm the fale, it is valid ; or, if either of them 
annul it, it becomes void. — The reafon of this is, that the ftipulation 
of the option of another is admitted, upon a favourable confiru^lion . — 
Analogy would fuggeA that it is inadmifiible, and fuch is the opinion 
of Ziffer^ becaufe option being one of the articles of the cuntra«A, it 

follows 
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follows tliat the ftipulatioft Of it fbi* atmfhtff who is not otie 0^ the 
contracting parties, is illegal^ in the faxtie tmUnd as S' it were (H- 
pulated that fome other than the purchaler Ihould pay the price.— i 
The arguments of our dolors are, that the eftaUilhmeht of the fight 
of option, in one who b not a party to the contra^, b by way Of ap-* 
pointment from him to aft as his fubftUute. — ^In thb cafe, thetefere, 
the option is veiled both in i^e party and in his fnbftitnte} sbidctAtfe-i 
qucntly it is lawful for either of them to confirm or annul the contradt. — 
If one them Ihould confirm, and the other annul the contradl^ in this 

cafe the firji of thefe B&**wbich may have been performed beconEies 
■ valid. If both ihould have been i^p^formed at the fame time, then 
(according to'one tradition)' the aA of the eontraSing party is valid;— 
or (accordmg' to another) the validity of the oHHubnent b preferred to 
that of the cit^trmatum^ The principle on which the firll tradition 
proceeds b that the aA<of the contfading party b of iiiperior force to 
that of a fubflitute who danves hb authority from him ; and the prin* 
ciple on which the fecond tradition is founded b that annulment b of 
fuperior force to eodfirmatidli, ibecaufe annulment may take place 
after confirmation, but confirmatioa cannot take pbee after annul- 
ment. Some have alTerted that the firll tcadition is conformable to 
the dofkrine of Mabamnud^ and the iecoad to that ofjdboo 
arguing from their difipent decilionf in the cafe of an agent of Ikle and 
hb conllituent : for if both of them Ihould at the lame time fell the 
fame thing' to dillerent peffons, the lale of the conllituent is valid, ac- 
cording to Mohammed i — whereas, according to Aboo Toofaf^ bothlides 
arc valid ; but the article fold mull be divided between the two pur- 
chafers. 

Cafe of fell- If a pcrlbn fell two Haves for a thouland dirm^ llipulating an op- 

'aMciTwitha thmal condition with relpeft to one of them, the cafe admits of four 
condition ^ different llatements.— I. Where the fellef does' not oppole a foecific 

option with . i ...... r n- t i 

refpeAtoMf pncc to each of the Haves, nor fpccify the one refpeamg whom the 
**^*""' optional condition b to operate; and this b illegal, becaufe of the un‘ 
6 certainty 
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certainty both as to the fubjeA of the ftle an<l the price ; for as the 
flave, concerning whom the condition of option is ftipulated, is not (as 
it were) included in the faky and as he is not ipecified, it follows that 
the other, who is the fu^e^t of the fide, is alio unknown.-~ll. Where 
the feller fets a particular price upon each of the (laves, aitd alfo fpcci- 
(ies to which the condition of option rebates ; and this is valid, be* 
caufe of the certainty with refpe^b to the fubjeSt of the (ale and the 
price. 

Objection. — It would appear that thefale is in this cale illegal; 
becaufe the (lave who is the fubje£t of the conditbn is not, in efieA, 
included in the (ale ; and as both are joined together in one declaration, 
it follows that the acceptance of the fide with relation to what is net 
the fubjeA of it, becomes a condition of the validity of.the fale with 
regard to what is ; it being the (ame, in (hort, as if a perfon (hould 
join a freeman and a (lave in one declaration of (ale, which is illegal, 
becaufe the acceptance of the (ide with regard to what is not capable of 
being the fubjed of it (namely, the^ssmen) is here made a condition 
of the validity of the fide with re(p«£); to Htueficeoe ; and this conditum 
is the caufe of annulling the (sde : it therefore follows that the (ale is 
in the fiune manner invalid in the cafe in queftion, as the (aroe con- 
dition (which occafions an anaulmient of the fidp) ia equally induced in 
this inftance. 

RsPLY.—The fain, in the cale in qucflHon, is lawftd ; becaufe, 
although the acceptance of the fale, with re^d to the (lave concern- 
ing whom the option is (tipulated, be a condition of the validity of 
the fide with refpeA to the other (lave alfo. Hill fuch condition does 
not annul the fide, fince the optional (lave is a fit fubjeH for fale : it is 
therefore, in fa£t, the fame as if a perfon were to join a Medabbir and 
an abfilute (lave in one declaration; and as the (ale is in that indance 
Ysdid, lb alfi) in the cafe in queltion contrary to where a feller joins 
a (lave and a freeman in one declaration ; becaufe a freeman is not a fit 
fubje£t of (ale. 


-III. 
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Where the feller oppoies a particular price to each flave, 
but does not fpecify to which of them the conditioa of option 
relates. — IV. Where the feller fpeciHes the Have to whom the condi- 
tion of option relates, but does not oppoie a IpeciHc price to each of 
tiftm.*— In both thefe cafef the fale is invalid, becaule of the un- 
certainty of the fubjeH of thff&le in the one inftance, and of the frke 
in^he<flr<6tfr. 

♦ 

If a perfon purchafeidRfe'of two pieces of cloth for ten dirms^ on 
the condition of his being at lihe^y for three da^io ‘determine on the 
particular piece which he may approve, fuch iale is valid; and the 
condition fo ftipulated is called an option of determination A fale is 

in the fame ifianner valid, where' a period purchafes, with a relerve 
of option, one out of pieces ; but it is not lawful to purchafe in 
that manner one out of fiur What is here advanced proceeds 

upon a ^vourable conllru£tion.‘^;^»<t/o^ would fugged that the fale is 
not lawful in either of thefe thriu cafes ; becaufe the fubjedt of fale is 
uncertain ;-~-and liich, ^Ib, is the opinion of Ziffer and Shtfn.—~li\xt 
realbn for a' more favourable conftruftion isi that optional conditions 
have been ordained for the benefit of man, -in order that he may 
thereby he enabfed tolfet afide the bad, and to chufe the good for 
himfelf : — ;it is, moreove^ evident that man Hands Jn need of con- 
trails of this nature, hi' order that he may be enabled to Ihew the 
merchandifc to feme perlbh ii^hofe judgment he confides; or, if an 
agent be employed, that he may Ihew it to his condituent ; and this 
the feller would not permit him to do unlefs fuch a condition were 
ftipulated.— This fpecies of fale, therefore, being in elfeil the lame as 
an optional mCt it follows that it is in a fimilar manner lawful. — This 
neceflity on the part of man, however, is fully anfwered by means of 
three pieces, as this number comprehends the three qualities o( goody 


body 
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ia4» and medhimi^ and there cant be no uncertainty with reiped to 
the fubjeA of the fale, in this fpecies of contract, to occafioh con- 
tention, as regard is had folely to the price on which the ptirchaler 
vdotermines. 

Objectioji.— W hy then b it not lawful with refpefl to four 
■pieces, as in that cafe'alfo no cohteiitlo%would take place ? # 

Re'pi.y.— A lthough, in this ca(e alro, there would be no uncer- 
tainty with tegard to the fubjeft of the fale, to occalion contention, 
ftill the efficient caufeof the legality (namely, the nlceflity of man) 
does not here exift; and it is therefore u^wful. 

Some have obferved that, in a cafe of option of determination^ a 
condition of option is alfo indifpmfable ; and this is recorded in the 
Jama Sagheer. Others again, (following the Kabeer^ fay 

that the condition of option fo not requifite; ^nc^ence it is inferred 
that what has been recorded in thc^ama Sagbeer is that fuch a con- 
dition often takes place \ not that it )& eAfoluttly necejfdry. It is to be 
obferved, however, that if, in a lide ftipulating an option of determi- 
nation, it Ihould not be thought neceffiiry to ipfert a condition of op- 
tion, the period for detenniniilg the choice muft in that cafe, accord- 
ing to Hanerfat be limited to three days : but according to the two dif- 
ciples it maybe fixed to whatever period th|y pltele. It is a^fo to^be 
obferved tbat^in a cafe of option of determination^ the fubjed of tHe fale 
is one piece of cloth (for example), and the other piece is a depofit 
In the hands of the purchafer 14 therefore, one of the pieces bc 
lofl or fpoiled, the fale takes place with refpe£t to it iniexchange for 
the flipulated price ; and the other price is as a Jepoft ; becaufe it is 
impoilible to rcje£t the piece which is loft or Ipoilcd. If, on the other 
band, both pieces be loft at the fame time, the purchafer muft in that 
cafe pay the half of the price of each, becaufe the determination of 

* And confequendy (according to the laws of dtptft) he is rcfponftble in calc of aci. i- 
dents, for om piea cnly^ 
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purchaie not having been maae with to tithw df tltb pieces, it 

follows that fale and tnift operate indelhiitefy wMi rdpeft to eiujh. 


^nd both may Jp, befidcs the optlon of deternaination, a conditional option bb 

in cafe'l^a allo^flipulated, the purchafer is in that caife at liberty to return both 
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If a perlbn ]k}irening ^ .option of determination Ihould die, his 
heir is empowered to retuie^fone of the articles ; for an option of de- 
termination (as has been before explained) neceflarily defeends to an 
heir, bccaufo of the implication ofhb property with that of another ; 
whencohe is not, in bis option of ^determination, reftrifted to 
days.-— If, on the contrary, a perlbn recently poflefled of a power of 
option die, his heir^s no option, as was before explained*. 

' * 

If a pciTon purchafe a houfo^nder a condition of option, and the 
adjoining hbufe be after^vards fold before the expiration of the period 
of option, and the purchafer under the condition of option claim the 
right of Sbaffo, in this cafe his aflent to the firft fale is thereby vir- 
tually given, and bis jight of option exifts ho longer; — becaufe his 
claim of Sbaffa preii0|^pofes him to be confirmed in the adjtuning pro- 
perty, otherwife he wood have no right to make fuch a claim ; and 
it is therefore inferred, that^^ie firft tacitly annuls his condition of op- 
tion, and then urges his claim. It is to be obferved that the ncceflity 
of this expiration arifes from the doftrinc of Hmeefa ; for, by his 
'tenets, a purchafer under a condition of option does not become pro- 
prietor of the article of fale during the interim of option. The two 
difciples hold, on the contrary, that he becomes immediate proprietor 
under the condition of option ; whence this explanation is, with re- 
gard to their dodrine, unneceflary. 


* Becaufe a condition of cation is not inheritable. (See p. 389.) 
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If twaperfoits purchafc a Have, on tJits condition^ that both pur- 
chafers £^|1 have the optica of psjpdiag him, and one of thetp after- 
wards exprels his coaieiit* the other cannot rejeift him, apeordiug to 
Haneefa. The two difciples allege that if the other chufe,. he may 
rejj^ bis Jharf in the (lave. The (amc difagreement fublifts with 
to two gurchafers iti a pf option of 'mjpedion or of tm from 

dfeii. The argument of the two dilciples is that as the power of 
reje^ion was veiled in botJ) the purchalers, it confequently operated 
in e<zri6 of them ; and the rejeflion of one cannot abrogate the right 
of option with re£pcCt to the other, as thitt would be a dellruflion't)f 
his right, which is not lawful. The argnthent of Haneefa is that the 
fubjeft of the fale, when it iflued from*the tenure of the^ieller, was 
not injured by the defe£l dbpartkifation ; but if o»f of the purchaiers 
have the liberty of lejefting his fiortion fingly^ it neceflarily follows 
that upon the rejeflion the feller holds the aiticln^in partnerfhip with 
one of the purchafers ; ^and this deje&'wx Bifc tenure, to which he 
was not before fubjeft, ♦ 

Objection. — It would appear that the rejeflion of o>k of the 
purchafers is valid although attended with an injury to the feller, 
fince the feller has himlelf virtually aflentcd'to it, becaufp ki giving 
Atch power to tvoo perfons, it is evident that hP afTents to a poflible 
rgefHon by o»r of them. 

Reply. — -The confent of the feller to tiR injuiy is inferred from 
from a flippofition of his having confentech^hat one might rejeft where 
the power of rejeflion was given to tyoo. This, however, is not the 
cafe in the prefent infrance ; for it is to be fuppofed that the feller 
underftood that both fhould declare their rejedion together \ and oir 
this flippofition his confent Was given, not on the other. 


An option of 
determina- 
tion, veiled 
jointly in IWO 
perfons, is 
determined 
by the fub- 
fequent con> 
feiu of either 
to the pur- 
chafe. 


If a perfbii purchafe a flavc on account of his being or a 

baiery and he prove to be neither of thefe, the purchafer is in that del' »«e <ie- 
caie at liberty either to abide by the bargain, or to undo it, as he pX’w be 
plcafes ; becaufe the deferiptive quality being the objcfl he had in e 

Eee a ilcw, 
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th« puixhalar view, and being fpecified as a condition in thccontrad-, is thettfore 
his right; and the want of it givei; him Ae power of diflblution if 
he pleafe, becaufe his aflent figjiifi^.was on this- con^itioh, and not 
otherwifc. ♦ 

Objection.— -It would appear Aat the fale is .in th^ cafb inva^, 
in Ae fiune manner in the cafe of puichaling a male Have who il|^> 
wards proves to be a femak. " 

Reply.— The fale in Ae cafe quoted .is invalid becaufe dt differ- 
ence of fex, which does nc^ exift in the cafe in queftion. Thus a 
perfon that h a hAer or.iSfl^ a baker is of the lameyex'and differs only 
in the qua^y, and hence the analogous application the one cafe to 
the other >4 onfoundeidir') It is to be. obferyed that a difference of the 
fe;ic (Iocs' nm invAdate the fale, ui4efs it defeat the purchafer’s olyeA 
Thus the objeft ^ the purchafe of a titan (for inllance) is different 
from that^iv the^purchsife of a tuornemy aqd therefore the fafe is invalid 
in cafe of a difference : if^ qn Aqcoq|rary , a n^ Ihould purchafe a ht-^ai 
on the feppefition of its being a femaley the fale would not be invalid, but 
it would remain with the purchafer to abide, by it or not, as he pleafes. 
It is to be olffst-ved, however, that, in the ciy(e iq, quefHon, if the 
purdhafer Aufe to Aide by the bugain, he muff pay the whole of the 
price ; a^ no dinnni^po is admitted on acc<)junt bfjthe defeat pf quality^ 
which (as has* been befole explsuued) is of a Jk^ndant nature. 


C H h V. III. 

.* ■ P 

Of Option of In/pediion*, 

A puKhafer If a perfon purchafe an article without having feea it, the fale of 
” *wtn u|[Mm -f^ch article is valid, and the. purChafer after feeing it has the option 


of 


* Arab. Khidr^ai-RpipaU 
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of accepting or receding it as he pleafes. Sbrfel maintains that 
4 a fale of this nature is . wholijr. invalid, becaufe of the uncer> 
tainty with regaird to the objedk) of it. The arguments of our 
doctors are, — first, a faying of the prophet, that “ ivhofoever pur^ 
“ eSafts a thing without fieiug it, hat the liberty rf reje&ioH, after^figbt 
” SBCoiti>i.r,* the uncertainty wirfi refpeft to the objeft can- 

not occafion litigation, fmee, if it be not agreeable, the purchafer is at 
liberty to reject it. 

.4 

- If a perlon, having purchafed an aiticfe ihould fay, ** I 
** am fatished with it,” in this cafe alfo he is at liberty, aftof fight of 
it, to rejedt it if he pleafe, for two reafbns. First, as optkut tf 
infpeSiim, (according to the tradition already quoted) refVs entirely 
upon infpcQion, it follows that it becomes eflabKfh^ by the infpec- 
tion, whereasbeforethat itwasnoteflablifhed:. aadas tBeacq^iefcence 
iignihed to the mfpeflion isiiOt repugnant to this,, it confe- 
qucntly remains eftablifhed. , ^ •' i *■ 

Objection. — If the right of option do not exifl previous to the 
a£tual fight of the article of fale, it would follow that the purchafer, 
before infpeflion, has not the power of ahtiulliafe ^e contract; — 
whereas we find; On the contrary, that he Is jdhila^'^flefled of this 
power infpeft ion. ’ ’ 

Reply. — His right to diflolve the corttraft, previous to this in- 
fpeftion, proceeds from the contrail not being then binding; and not 
from any reference to the tradition Rbove quoted. 

Secondly, The purchafer’s acquielfeence in the article before he at- 
tains an a^ual knowledge of its qualities, is perfeflly nugatoi^;- and 
hence no regard is paid to his acqiilefbence prcvioufly fignified :• — con- 
trary to his rejtSiion, which is regarded, becaufe the contrafl has not 
as yet. become binding. 

"If a perfon fell a thing which he himfelf has not feen, lie has no 
' option 
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infptaiott »f. option, of tnfpei^ion * ; becaufe the tradition before cited limits this 

ter file. ^ , 1 r • • 1 1 t 

option entirely to the moreover,' -it is related that 

fold a piece of ground belonging to him at Bt^a to ^tlha-Bm-Ahtei' 
doolu\ when a perfou find to Tfiljba^ “ you have been injured in this 
matter but he replied, I p^els the liberty of Dejedtion» bming 
purebafid a thing «fter which another feid to Ofmdnt*^6\x 

“ have been injured in this fale^" and he replied, “ I have the liberty 
“ of retraftation, having fold a thing which / had not feeni** upon 
which Mazim was appointed arbitrator between them ; and he de- 
creed that the right of oj^on refted only with Ttlha% and this decree 
was given in the prefence of all the companions of the prophet, none 
of whom 'objefted .to it. 


Theoptionof 'Xtxs. xv^K. ^ Option of infpeBton is not, like an optional condition^ 
coSiei in confincd to a particular period: on the contrary', it continues in force 
SlbuiMof’^ until Ibmething take place repugnant to the nature of it.— -It is allb 
time after the to be obferved that whatever circumftance occafions the annulment 
IdSdcftroyed of an Optional condition^ (fuch as a defeft in the merchandife, or an 
ftancMi of right on the part of the purchafer,) in the fame manner 

. occafi ons an annulment of the option of infpeftion. If, therefore, the 
fuch as would exercife of right be %ph as cannot afterwards be retraced, (fuch as 
aStlS the emancipation of a%ave, or the creating him a Modfthbir,)— or, if 
option- jj be fuch as to inyolv.e the rights of others (fuch is, abfolute fak, 
mortgage, or hire,)—t\iki option of infpcfljpn is immediately annulled, 
whether the thing have been feen or not ; becaufe thefe a£ls render 
the fale binding, and the exiftence of the option is incompatible with 
the obligation of the fale. If, on the contrary, the exercife of right 
be not fuch as to involve the right of others, (fuch as a fale with au 
optional coition, a fimple tender to purchafe, or a gift without dc- 


* That is, he has no power of rttraBetim, if, upon infpe£tion of the article fold, he 

"Ihould happen to repent of the &le. ' » 


livery,) 
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lively,) — the option of inipe^iion is not tmnulled previous to the actual 
fight of the article ibid ; becauie at9:s of this deicription are not of a 
ftronger nature than the purebafer's acquiefcence x and as the pur- 
chafer’s expre/s acquiejetnee to infpe£tion is not the caufe of annullin g 
the lotion of infpeftion, (as has been already demon ftrated,) it fol- 
low^hat the ads above deicribed do not annul it, a fortiori ;~whcrc> 
as thoie ads efter infpedion annul the option of inipedion, as they 
indicate an acquieicence, and an acquieicence after the light of the 
thing occaiious the annultncnt of the option. 

If a perfon ihould look at a heap of grain, or at the outw'ard ap- Option ofin- 
pearahee of cloth which is folded up, or at the face of a female (lave, f^iiroy^’by 
or at the face and pofteriors of an animal, and then make purchafe of the 
fame, he has no option of inipedion. In Ihort, it is a rule that the tide, where 
light of all the parti of theiherchandile is not a necellary condition, be- at a£im^le*of 
caufe it is often impradicable to obtain it, and therefore it is fufficient 
to view that part whence it may be known how far the objed of the 
purchafer will be obtained. In the purchafe, therefore, of articles of 
which the parts are limilar, (fuch as articles Ibid by weight or tnea^ 
furement of capacity, and the mode of afeertaining the goodnefs of 
which is by prefenting a fample to the purcha&r) the fight of a part 
is fufficient ; that is, no option of inipedion can afterwards be claimed 
unlefs the other parts of the article fhould prove inferior to the part 
which has been feen. In the purchalc, on the other hand, of things 
of which the individuals are not limilar, (fuch as cloths or animals,) the 
fight of one does not fuffice;— on the contrary, the purchafer mull fee 
each individual article. Of this kind are eggs and walnuts, according to 
Koorokhee. (The compiler of this work oblcrves, however, that thclc are 
of the nature of wheat and barley, finee their individuals are nearly alike.) 

— Now fuch being the cftablilhed rule, it follows that the fight of a 
heap of wheat is fufficient, as the quality of what is hidden may be in- 
ferred from what is feen, wheat being an article fold by meafurement 
of'capacity, and the quality of which may confequcntly be alcertained 
* 5 - by 



by means of a famfle : .. and in the . inanneri tKe of 
theoutiidc of a piece of cloth fuifices, uitlefs there be a particular 
part within the folds nece^rjr tobe known, fuch as. (in fiam^td cloths) 
the pattern^ in which cafe the option of inlpeftion is not annulled until 
the purdialer fee the infidc of the piece. In the cafe of a man op the 
other hand, a light of t^e jSire is fufficient ; and in animals a light m-the 
face and poJleriors.—^m& allege that in animals a fight of the fore and 
hinder legs is ncceflai'y.’ What was ifirft related is on the authority 
oi'jiboo Toofaf. In goats ^urchafed on account of their flelh it is ne- 
ceflary to fquecze and prefs the flelh in the hands, as that afeertains 
the goednefs of it. But if purchafed ioc breed, or for giving milk, 
it is necefliuy to k)ok at their dugs. In purchaling visuals ready 
.drefied k'is neceflary to tsfle them, to afeertain their goodnefs. 

I ■ . 

Optinn of If a perfon look at the flioqt of a houle, and then purebafe it, he 
th^^rehafc has no option rfinfpeSlion, althblig^ he fliould not have fecn the apart- 
otibtufi. ments: — and lib alfo, if a perfon view the back parts .of a houfc, or 
,*thc trees of a garden from without. Ziffer has laid that k Is requi- 
litc th^t the purchafer infped the apartments of the houfe. Our au- 
thor allb remarks that what is here advanced with refped to a light of 
the' front or ^dci part of a houfe being fulfleient, is founded on the 
chftoms of .former times, when, all their buildings bfeing of an uni- 
form nature, the light of the front or back parts fufliced to afeertain 
the interior parts; but that' in the prefent time it is very neceflary to 
enter in, as buildings are in thole days vafioufly conflrufted, whence 
a view di the eo^skis no flandard by which to judge of the in/ide ; 
, and this is approved. 

, I . 

An ttgttftr The infpe^ion of an agent appmnted to take pofleflibn of an ar- 
tide purchafed is equivalent to the infpeaion of tho purchafer, and 

* Meaning a flevt to file. 

confequentfy. 
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(ponieqtieiiUjr, after the of fuch a|^t, the^piircbM^hu 

no power of rejeding tho^artkle |>nzciniM» unbft m 
feS;. 'r^infpeftiant hoWeper^ of z oBrlhe pert 

chafer t$ not eqeivi^f^to hi»A|cw ^ta it tho ^^fMne 

Htm^a. The. two dimple* ibold t^at an egtm/ «nd a ntefi^pr i^ 

in^lS^ft the iPk of neither is equivalenf fo 

thai of tke pQiKliA(eF^)«fi4 <^% dut ib#fpurchafer hasafterv 
wards the Uberty of rgeflion in both infbiie«i.< Tho argument they 
adduce in fupport of their ofniiion is, that , as = tbs oon^tuent bat ap* 
pointed the a^t merely to takf to aiiii«d.'hiioptioil> 

it follows that fuch annulment, does not holqpg to hhn ;-*-|iij>^ rhy 
nianner as holds with refpcA to tt^km .in 'other tppds* 

if an agent ihould knowingly tako poflG^dn t^. a djifOlSfimr a^ 
option of the purchafer is> iim thereby, iannuUedir^'a^ thefaiair 
manner, alib, as holds with refped to a e«»t&>/M ^^I|iii!lt 4 v.that is, if a 
perfon fhould purciiafe my article* With a referae (^optieoi, and his 
agent* in the interval, take pofle^Mi c^Abe article* the purchafer’s 
right of option is not annulled ir--4utd tn the ianm m alio* as 
holds in 'tW aiinu^aent of im option. of; in^peftion: as if;a% 
agent fhould take pofEeflioiti of an artiele conccajedfi and after infpe£tioa 
epprefsly dedare thc jiiption to be null; in which .|ale the purchafer's 
right of option would heverthelefs ftill cbntiaue ht force.— 
on the other Hand, argues that jjtiwn^ or the aft of taking poffeJSwt is 
of two kinds.— I. Pet^H^ whidi is the fbzlo oftfio srticle with fight 
and knowledge. B. laferfeSt which is l&e feizin.of it without fight, 
that is, wki0 it is CMCti&fJ. is termed petft&t and thd 

{ccooA imper/eSf bemufe the COmpiet(m^pfi,^i^ depend upon the 
completeneft of the bargain*, wWch cannot be cbiqidete whilft an 
option of infpeftion remains; and; as, in thtjarmer inftance, this 
option has been done away* it ftdlows A|iat tfaie bargain iS in that in- 
fiance complete imd perfeft; but as, in the tatter h^nce* on the 

* Arab. literali]^ the »St nfj^rUtHg hands, in making a bargain. 

Vot.II. Fff contrary, 
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it iHll continues in ibvo&» it fiiUbw* tintt ^ Ip^aio >i$ in 
. ttAt ihltohce iaein|K>«*«eBea to tako 

pbiTefiloh in either VSf’ th«& inodes, ‘ it MeVrs that- equalijr 

etnpbwered, fihcehk conflittMnthSdS|lfteMnte^hllliV td^ni^voaxi* 
tier, his- Whe^e, howevei^i ' an agot^ takes poffitlioiL 

of^n^'iitkSe tvidUnit feeing It, hk power is temnoated 
pdr&d fieiaiyiv itndilk ISoidb^uaidy cannot afterWin<ds^ exert ain optioa 
of kil^e^^niDi fo ts to that privilege on' the past of h»<.confti<!> 

taent by tny exprek decktiation. la is e^erwife in the cafe of an ep» 
tiimftm becaufe^ lliliitt k ho bar Co coa^letenefs-of the 

bargain, the feizin iainlhalri^^ fe*fe&y notwitfaftandiog the con- 
tHnifeice ^ fhe^q^iea of AefeA^^Ccfe^ caf&nf nndkim ^ 

<pl«M tjlMrd k a^Affiteotfee of o>^Mon>~Adnutttiig, however*, that the 
agent hal M^flle ptwaer of annidSkg itichr option,,<it is becaufe the 
k vnoc ha thk cafe ofBpowered to make a p^feA 
feizin, in an naueh1fe the;ii^i^#ihch eonidki(Hial optical is 
and iriaty which can only iw^ptdyd ; and as the confti- 

tueaC hinifetf iii^iiot enpowored'no make a perfeft feizin, it follows 
that his agwik'caattbt be. fo.— >Wi!lfo lefpeft jto a he poflieiies 

lio power, bring barriy Commii8<med to deliver a mefl^e, and 
cannot of taking forit^ poffeffioa of any 

thiiq^'P;'' ' ' 

Xkt inrpec- Saxs or piirdhaic; oiadO a dAn/ perfcm, k valid: and after 
l^diafe, he has ftill an optibnj. *as having parchafed an article wiA- 
nadebyMMf.^, out feeing it; which option is. delerinined by the /e»ri6 of the article, 
(mttfcttaftr, it tlie touch inay lead to a kuow- 

ledge of it; or%y. the k be of a.nature to be known by the 

fmcU; or hy the ta!^, if the article be of an efculeni nature;— in 
the fame manner as all thefc inodes detrimine the option of a perfon 
Ipoffefled of fight. 

The 
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Tvs optioa of ft Uind fpribn, in the {wrebaie o^1and» is not de> 
tosttined until a doferiptiol^ of iha qiaditict of.it bs ^ven cq^faioi : be^ 
cauie foch a definipidm is equivalent to of the ob|ed» as in the 
•cafe o£SiJ/m &hnk<~^ is n»afd<^ fcoo jdita that if a;.by(id 

perfim, iu purchafing land, ihoold ibnd on a ipot whence# if Jhe 
p^ibfied his fight, he iDi^>tin^e& die whole, and fliould then decMho 
1 «n contdtt with ^wund whidli 1 luwe j^tardiafed,*’ the tight 
«f option is annulled; heeaule the fiandmgan the ipot in this manner 
is andogous to the eihuU view of it; anA tte ie mb lancc is «(|iii«alcitf 
to the reality where the reality is unattauidbte ; as in theeaie of a dswd 
peribn, the motion of whole lips is deBoged equivalent to die reading of 
the Aere»; or, as inthe caieof a AiAf perfon#.with refpedlr to vshom 
the motion of the razor to and fio over hk head ts deemed equivalent 
(in cafe of his nuking a pilgrimage lo' M'«*)^tP e^has^ 
HeoJn-Bin-ZetyAd has laid that a ilini petfba tnuA anoint an agent 
for feizin, who may infpeft and take poflfeifion of the article on hk 
behalf ; and this is conformable to Ae dodtrine' of who k of 

opinion (as has been already explained) tikt die infpe&aui of an qgmr 
is equivalent to that of hkevq^i/»fler> 

Ip a peribn, having feeti one of twO gamients, Ihould purchafe 
both, and Ihould afterward^ fee the other, he has then the optkn'of 
rejedling both ; becaufe, as gannents differ eflentially from one an- 
o^er, a fi^t of one is not equivalent to a fight of hetby and there- 
fore his right of option remains with rafpeSt to the one he had nop 
fecn. He has it not in his power, however, to rejed that one fingly; 
for in filch cafe an aheratiem in the bargain would take place befiire 
the completion of it*, as a bargain k not complete whilft an option of 

mfpefiion 

* A contraft of fale, when fetded hf the paitiei, 4om not hamw eonpicts vatH the 
execution of it ; yet it cannot admit of anp alteration of die terms of it in the interval 
Inriius, if two bidhclt of wheat be Ibid for two dfrmr, and die pudei, before the execution 

Fffa 
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‘ , iafp^^Hon ranaios : atiii »ii K dtafjiittfurcldilee^ina^ the 
; article, independant of an ohl^ i^f rh e 

feller; and fuch reje&ioa is adilStotiqii he* 

ginning,— iftothertWOTdsi it beccanes the faiihe^» if the^c^ 

never exi^iedi ' ' ■ '.‘s.!--.' ■•!.;•: , ■.•■■•■• 

■ ' :... ,. ■ .’ • 

The option is 'I# t^pesfeh^^ilkfling^^ the Oj[^ton of mfpe£hba^l^^ die^ theop- 
th^^nafe^ ttODf in fuicsh cafo becoiuea nulh^'f^ (iucording to our dodors) it it not 
a hereditament, as. has aheedy beeQ> apdainedin treating of 
icreSeiL Conditions. :. 

If k peii^r hiwbg^tKiice feen an article, Ihould- afterwards, at a 
difhin4^k)dv fiOfelMift -and' ^e article, at die time of porcbafe, 
exift inithe^rni'and defciip which he fir& Ikw. it, be has not in 
this cafe tiny option, becaufe he is poflefled of a knowledge of the 
qualities from his former, infpedion ; and an option is allowed only in 
<^^of fuch knowledge.— 4^ however; the purchaler fhould not re* 
C(^ife or know it to be the lame article, he has in that cafe an op* 
tion : becaufe under fuch circumftances his confent cannot be implied: 
or if, on the other hand, the nature of the article be changed, he has 
an^tkm'; becanfethe qualities being changed,^ k becomes in fad the 
’^tine as if he had never feen it. 

If a purchafer and feller diipute conc^ing any recent* change 
in the nature of the article, — the purchafer aflerting thk circumlbnce, 

of the contra&i mutually agree to reduce the fide to mt bufliel for m# Srm^ diis agree- 
ment, ^ aft aiterttioDof the terms previoui to their fulfilment, would be unlawfuL 
In (hort it is requiilte, in this inftance, either that the parties previoufly difiblve the firft 
contraft, and then enter into a new contraft of fide of one buihel for one Mmi or that they 
formally complete the Trft contraA by mutual feizin, and d&at the purchafer then icll one of 
the buflteli to the feller for one d/traik v 

* Arab. HSdis^ [or Haditb^] meamii|^ tbi cwtraH. 

* i ■ '■ ♦ 

and 


Cafes of in- 
fpediion pfi- 
ntitus to pur- 
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«hd tikie ’feller Heftying lt,i-4n4bis ole the allegation of the leHer, 
confirmed faf^an oath, mnft be4Mdfit»d$ beoufe th^ interval between 
the light mtd tte pordfiafe being flkort* the probability is in ^vour ot* 
the afibtion ofv^the IcUery that fiich change ^ not happen till after 
the'purchale had taken place. If* however* a /ffag period Ihould in> 
terrene between’ the light and the purchale* our dolors are in this 
cafe of opiakhr that the afiegatijoa of the /kero^ftr is to be credited; 
beeaufe, as it is the nature of every thing to decay in courfe of time* 
it follows that fats aflfertioai is fuf^rted by probability. 

Ip the parties dilpute concerning the period when the ar- 
ticle was infpe£ted* the feller aflerting that the purchaler had f rll 
leen and then purchaled the article* and the purchafer denying 
this* — ^in that calc the aIlegatljCfiS*'df upon oath* is to be 

credited. 

If a perfon purchafe- a bundle of clothes of a Zoota* with- 
out feeing them* and afterwards fell or ^ve away ^art of thom: 
in this cafe he has not the power of rejecting any of thofe that re- 
main unlefs they Ihould prove defective.' In the lame manner, if 
he purchafe a bundle of clothes of a Zoote^ Aipulating a con- 
dition of option, and afterwards fell or^ faeftow in gift part of 
them, his right of option is annulled ; becaufe It is not in his power to 
reje£t what he has no longer any property in if, therefore, he were to 
rejeft the remainder^ it would induce a deviation from the bargain beforp 
the completion of it ; (^for the exiftence of an option of inlpe«ftion, or 
of a condition of option, is a bar to the completenefs of the bargain.) 
It is otherwile in an option from defe£i\ as the bargain, notwithftanding 
the exiftence of fuch option, is completed upon Icizing the article 

* A ^be of black Jrah.^** Zoaf.— A tribe of Arabs who formerly inhabited the 
fenny region lying between fFadis and Bafra-, they were defeated and rMuced to fervi- 
** tude by the eighth /f«r^r4»/.) 
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ftM, although it Ise not caifii 

proceeds on the fnppolkion 6f y>ffiaffi y fa* ifa »i h yU tilOeiS;,^ If^, 1lo!ir>*i 
ever, the fupervenidit deeids of -^de or die 

purchaser, be rendered' mulU H die 

undo the bar^h on accouiit dftlte the 

purchafer bunlelf fhdald rec<^e from Via g^;) in tbia otfe the t^pdoil 
of infpedion ftfll refBda8.-^TliiB is frotn'^ - ^ 

iated, as an opinion cH^AhtaYotfif^ fbhtan tuition of ur^ieiution OBce 
annulled cannot again revive, anjr tik<h» tlhairorMiiiirMtt^optum 
Kadoore has adopted this dodrine. 


C H A P. IV. 


Of Option from DefeB* 


ApBrciufer, 1 f a peHoU purcha& and take pefieili<»i of an article, and fltould 
aii^criiiK a dUcover it to have been defe^ive at the tinw of iale, it is 


defeA in 
article pur- 
chafed, is at 
liberty to re 


at his option either to take it for the full pri^e, or to rgeA it ; bocapie 
one requilhe, in an unconditional contiaft [of ^e,] is that the fub* 
to tiie jit be fiice from defeS; — ^when, therefore, it proves othcrwifc, 

the purchafer has no option; for if tho»contaraft were obllgatoiy upon 
him, without his wiU, it would be wju^us to him. He is not^ 
however, at liberty to rethin the article, and exau a compenfation, 
on account of the defed:, from the felter; becaufe, in a contra^ of 
4ide, no part of the price is oppo]^ to the jrsMi!r(v of the ^icl6 <tnd 
alfo, becaufe the feUer does not confent toibe dWefted of^the property 

for 



for « leis price dun dut whid^ he ftipuliitee^— if» thctefbrcr the 
fii^diaitf were to retain, the de%j£d»earticl«r and ex9i^ a compeuia* 
don hem the iidkr.oa account of die defeat it would be injurious to 
thebttec^~4l1ltitis•pQ0ible to obviate the injury to the purchafcr 
without oitaUing an injury od’thoieUer, by permitting him either to 
retain the article^ if he approvb-ofit with the defe£l» or to reje^ it.— 

If,- however, puachafer, at tlic time of hJe, or of Caking ^fleh* of cbc* 
hon,. be aware of -die deie6t, and neviertheleis knowingly and wilfully 
make the purchafe,. or take pi^flion, no option remains to him ; be> 
caule when he thus purchalbs or takes pofleilion of the article,, it is 
evident that he allents to the defeft. 

WH'ATEVkr may. be a. cauie of diminiihing the price amongft wiutewr 

im • a rf* a ^ ai PCflOS tO 

merchants is couudered a» wawwtor h a cau fe injury is occalioned by fruiMi an 
deficiency in point of value ; and deficiency in point of value occafions ” * 
deficiency va. ^ieei and die mode i^certaining this is by con- 
fulting merchants who are praidUed in eftiouting the value of 
articles. 

A DISPOSITION to jAfcdnd,' or to mala urinfe -upon carpets, or to 
commit theft, are defers in children during their nonage, but not ^enaflfenthe 
after they attun to the age of maturity. If,- therefore, any of thefe during in- 
defers appear in an inbnt fhive during childhood whilft tothe hands 
of the ieller, and. afterwards appear in him during chddhood whilft in turity. 
the hands of the purehafer, he [the purchaler] is in that caie. at liberty 
to return him to the feller, in virtue of option from defeiii becaufc 
this is the fame defeft that exifted whilft in tlie pofteffioa of the feller. 

If, on the other band,, any of ’thefe defefis fhould occur in him, in 
die purehafer^ hiuids,- after be attaiiia to maturity, the purchafhr is 
not at liberty to return him by optitm from defe ^ ; becaufe this defeA 
is different from that which appeared during chil<ftiood in thcr hands of 
die feller, fince diefe efteds proceed from difierent cau&s in the pe- 
riods of chUdhcod and maturity; for the making of urine upon a 

c » carpet' 
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carpet (for inftance) during the tiociB iof childhoody H owing 
weaknefs in the bladder, — whereas* after, xnaturitj* it arires^ftoi||.% 
difcafe in the interior parts i and* in die ftune manner* the. 
awajf of a child is from a deiire of play; and the commiflion of theft 
from tboughtle^iufi\ but theft* where they occur after maturity i nxc 
the effedl of innate wickedn^s, — By a child is here meant one in its 
perfeR fenfet% for a child not in its perfeft fenfes is incapable of run- 
ing away ; whence it is that the term uftd in that caft is loft or ftrayed^ 
not abfconded u— ‘the running away* therefore, of fuch a one is not a 
defeR. 

j^unacyoper- Madness during infancy operates as a perpetual defeft. ; — in 
petuiJde^a,' Other words, if an infant flave be fubjeft to lunacy in the hands of 
ew occur fclleri and the lunacy recur whilft in the hands of the purchaftr, 
after the fale- whether during childhood or after maturity, the purchaftr is at liberty 
to return him to the feller; becauft this madnefs is in efTeft the fame 
as had originally exifted whilft the flave was yet in the feller’s hands, 
as being occafioned by the fame cauft* namely, ah internal malady.-— 
It is not, however, to be underftood (as fbme have imagined) that the 
return of the madnefs is not required as a condition to enable the pur- 
chafer to diflblve the bargain ; for God Almighty, as being all power- 
ful, may rerhove the madnefs, although that feldom happen. Hence 
it is neceflary that the madneft return, to enable the purchaftr io dif- 
folve the bargain; for, unlefs it aftually return, he has not this privi- 
ledge. 

Deftas A BAD ftnell, from the breath or armpits, is a defeft in regard to 

rwfnthfftje female flaves, becauft in many inftances the objeft is/o JUep with themj 
exiftcncc of fuch defefts is a bar to the acoomplifhment of that 
not^ rntda. objeift. — ^'Fhefe, however, arc not defefts with regard to male flaves ; 

becaufe the objeft, in purchafiug them, is merely to ufe their ftrvices ; 
and to this theft defefts are not obftacles, .^ftnee it is poflible for a flave 
to ferve his mafter without the necelfl.ty4tf‘ the mafter’s fitting down 

with 
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with him, fo as to receive annoyance from thefe defc<as.~If, l»ow- 
cvcr, they proceed from dileafe, they are confidcrcd as dcfcdts with 
regard to male flavcs allb. 

Whoredom and bajlardy are defeats with regard to a female flavc, 

but not with regard to a tnale ; becaufr the obyefi:, in the purchale of 

a female flave, is cohabitation and the generation of children, which 

muft be afFe«Sted by either of the above circumfrances ; Whereas, the 

obje£l in the purchafr of a 7naie flave is the uft of his ferviceSf the 

value of which is not depreciated by his committing whoredom. — If, 

however, a male flave be much addifled to whoredom, our lawyers are 
« 

of opinion that it is a defeat, bccaule in the purfuit of women he negle^s 
the fcrviceof his maftcr. 

Infidei.ity is a defc£l in both a male and female flave *; becaufe Infidelity ii • 
the diipofltion of a Muffulman is averfe to the Ibcicty of infidels ; and and ft - ' 
alfo, becaufe as, in the expiation of murder, the emancipation of an 
infidel flave does not fufficc, it follows that the pofleffion of fuch a 
flavc is not w'hat is defired, fince a part of the objeft is thus defeated. 

If, on the contrary, a pcrlbn fhould purchafe a flavc, on condition of 
his being Tin inf del , and he afterwards prove a Muffulmany the purchafer 
has no power of diflblving the bargain, fince the exemption from infide- 
lity is no defedl. 

A TOTAi, fuppreflion of the courfes, or an cxceflive evacuation of Conhito 
them, arc defers with refpedl to a female flavc, as they proceed from m'itics arc- 
internal maladies. It is to *bc obferved, however, that the want of j” 
the courfes is not confidered as a defcfl until the extreme period of ma- 
turity be elapfed, which in females (according to Haneefd) is feventeen 
years ; and this knowledge mufr be had from the information of thc 


* That is, fuppofing the flave to be purchafed as a MuffulmoHy and he prove to hart 
been an infidel at the time of purchafe. 
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(lave heifelf.— therefore, a peribn purchafe a female flave ar- 
rived at full maturity, (that is, feventccn years of age,) and 
learn from hcrfelf that her courfes have not app^ed, he is then 
entitled to return her to the feller before taking poflelTion ; and 
even ^ter taking pofli^on, provided the feller limply deny the cir- 
cumft^ncc, and refufe to confirm it with an oath. If, however, the 
feller deny the circumllance upon oath, the purchafer is not entitled to 
return, her. 

ifenritiedw article, after being Ibid, Ihould receive a blemilh in the 

compcnfauon hands of the purchafer, and the purchafer ihould afterwards learn that 
in an article it had alfo a blemilh at the time of fale, he is, in that cafe, entitled 
Marned**” reccive from the feller a compenfation for the defeft ; but he is not 
further bie- permitted to return it to him, as that would be attended with an in- 

mift in his * , ^ . it /y i • • • . 

hands; but jury to the feller, fince it would neceffitate him to reccive again into 
ti^'cafc?re" his property a thing with two blcmilhcs which, in iffuing from him, 
feller*'****** therefore, the return of the article is in this cafe 

imprafticable, and as it is neceffary to remove injury from the pur- 
chafer, the expedient of entitling him to a compenfation from the 
feller for the defeft has been devifed : unlefs, however, the feller 
fhould confent to receive it with the two blemifhes, and voluntarily 
acquiefee in his own lofs. — By the phrafe compenfation for dfe&, is to 
be underftood, throughout this work, the difference between the 
value of an article in its perfeSl (late, and the value it afterwards bears 
in its defedive ftate. 

A pofcWer If a pcrfon purchafe cloth, and cut it up, and then, before he 
com^*fe^«* had begun to few it, difeover it to be defeftive, he is in this cafe cn- 
for«def«a titled to a compcnlation for the dfefcdl from the feller; bccaufe al- 

diicoverea r 

after the «• though, in confcqucncc of thc cloth being cut, a bar be oppofed to 
cut'up” ****** the returning of it to the feller, (as thc cutting is a defcfl which the 
purchafer himfelf is the occafion of,) yet the return is eventually pof- 
fible, by thc feller’s acquiefebg in it, which he may do if he pleafe, 

fuicc 
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fiucc the bar is oppofed only in tenderncis to his right ; and this right 
it is in his power to forego. If, however, after cutting the cloth, the 
purchaler (hould {ell it to another, he is not then entitled to any com- 
penfation for the defed ; for although, after cutting the cloth, the bar 
to his returning it to the feller may be eventually removed, by his 
[the feller’s] acquiefcence; yet when the purchafer afterwards dif- 
pofes of it to another, he himfelf fixes a bar to the polTibility of its 
being returned to tbe feller, for which reafon he is not entitled to a 
compenfation for the defe<5l;. 

If a perfbn purchafe cloth, and, after cutting, either dye it or lew 
it,^ — or purchafe flour, and mix it up with oil, — and afterwards dif- 
cover the article to be defeftive, he is in that cafe entitled to a com- 
penfation for the dcfe£l ; bccaufe the return of the article to the feller 
is in either of thofe inftances impra«fticabfc, as it has become implicated 
with a thing which cannot be feparated ; it is therefore impofliblc to 
return the article limply by itfelf ; nor can it be returned witb tbe ad- 
ditiotti fince the addition was not in any rcfpc£t a fubje£t of the lale ; 
and the feller, moreover, is not at liberty to receive it back with fucli 
addition, becaufe the obftacle to the return, in thefc inftances, is not 
in right of the feller, but in right of the law*. If the purchafer, 
therefore, in atry of thefe inftances, fhould fell the article, after dil- 
covering it to be defe<ftive, he is ftill entitled to a compenfation from 
the feller ; becaufe, as the bar to his returning the article to him ex- 
ifted previous to the fale of it on bis part, he cannot by fuch falc be 
coniidered as the caufe of detaining it from the feller. 

If a perfon purchafe cloth, and cut it out for clothing on account 
of an infant Ion, and after haviflg lewn it up difeover a defeat in it, 
he is not entitled to a compenfation for the defeCt from the feller. If, 

• Becaufe the law (meaning the text of the Ktran) forbids u/ury, under which 
head this tranladfion falls, as being the receipt of an adtUtunt With the trigina/. 

Ggg a Ii0^vcvcr, 
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however, the fon in this inftance be an adult, the purchafer is en- 
titled to fuch compenfation. — The reafon of this diftindtion is that, in 
the former inftance, the right of property, with regard to the infant, 
takes place immediately on the cutting of the cloth, and previous to 
its being fewn j and confequeiitly, as the purchafer by this a£l invefts 
the infant with a right of property immediately upon cutting the cloth, 
he becomes the caufe-of the detention of it from the feller previous to 
its, being ft wo, and is therefore not entitled to the compenfttion : — in 
the latter inftance, on the contrary, the right of property with regard 
to the adult does not take place upon the ftwing, nor until he adlually 
take pojfeffion of the garment ; and hence, as it is by the fewing^ and 
not by the invejliture in the adulty that the return of the cloth to the 
ftller becomes impracticable, it folbws that the purchafer, by making 
this inveftiture, does not detain the cloth from the ftller, and confer 
quently,. that he is entitled to a compenfation 

If a perfon purchaft a flavc, and afterwards emancipate him,— - 
or the Have die in his hands, and the purchafer then become ac- 
quainted with his having been defedtivc, he is in either cafe entitled 
to a compenfation from the ftller : — in cafe of the flave dyings becauft 
death renders his property in the flave complete and perfect, and the 
imprafticability of returning him does not arift from any a£tof the 
purchafer^ but from an unavoidable calamity and alfo in cafe of his 
emancipating the Have,, upon a favourable coaftruftion of the law.— 
Analogy would fuggeft that in this laft caft the purchafer is not 
entitled to a compenfation, becauft the obftacle to the return proceeds, 
in this inftance, from the ail of the purchafer : the cafe, therefore. 


* As an infant R incapable of taking poiTei^bn in a cafe of gifty the property veils in 
him immediately on the declaration of the donor, or on his [the donor’s] performing Tome 
aft which manifefts his intention, as in the cutting of the cloth by the purchafer in the 
above cafe: in the cafe of an adulv perfon, on the contrary, a{lual ftmn is requifite to 
an inveftiture with right of property. ^ 


is 
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is the fame as if he had killed the (lave ; and as, in that caffc, he wouijd 
not have l)een entitled to any compcnfation for defcfl} lb in this 
inllance likewife. He is, however, fo entitled, upon a favourable 
eonftruclion, becaufe by the emancipation his property attains to it^‘ 
height and completion; for man is not, in his original nature, a fub- 
je£l: of property, all men being originally created free ; nor can any 
right of property cxift with refpedt to him but under re(lri£lion, and 
of limited duration, continuing in force no longer than until he be 
made free : emancipation, therefore, like death, occalions a comple- 
tion of right of property, and it may conlcquently be laid that a right 
of property ftill remains in the fubje<5t of the falc, riotwithftanding the 
imjjoflibility of returning it, as a thing is rendered fixed and unalter- 
able by its completion.-— It is to be oblervcd that conliituting the Have 
a Modabbir or an Am-JValid is^ in this particular, equivalent to eman* 
cipatlon. 

Ip a perfon purchafe a flave, and afterwards emancipate him in re- 
turn for property •, and then difeover him to have been defeftive, he 
is not entitled to a compcnlation from the feller, as the detention of 
the return is, in effe^l, a detention of the cmftderation. — It is recorded, 
from Haneefa, that the purchafer is in this cafe alfo entitled to a 
compenfation ; bccaufe an emancipation, whether it be gratuitoufly 
made- or otherwife, occafions the coinpletioJi of the right of pro- 
perty. 

Ip a perfon purchafe a flave, and afterwards put him to death, and 
then dilcover him to have been defeilive, he is not entitled to a com- 
penfation for the defe£l:, according to Haneefa.—'TYm alfo is agree- 
able to the Zdhir-Rdwayet. — It is reported, from Jboo Toofaf^ that 
the purchafer is entitled to a compenfation ; becaufe the law annexes 

* Sec ManumiJ/ieit for a Cmptnfat'.m, 
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ijo worldly punifhment to the murder of a flave by his mailer •, and 
the cafe is therefore the feme as if he had died ft natural death. The 
principle on which the Z^bir-RAuieyet proceeds is that murder^ 
wherever it takes place, occafions refponlibility ; and as, in the cafe 
of a mailer killing his (lave, the refponlibility is remitted only on ac- 
count of the mall<r*8 right of property, the mailer confequently, as 
it were, takes the relponfibility "f* in return for his right of property ; 
Hhe cale is therefore the fame as if he had fold the flave. It is other- 
wife where he emancipates him without any return, as that a<A does 
not occalion refponlibility, any more' than where a poor perlbn eman- 
cipates his portion 10.0. par tnerfljip flave J. 


A purchafcr 
of fMd is not 
cniitlcc] to a 
compenfacion 
for defefl af- 
ter having 


If a perfon purchafc any articles of food, and eat them, and be 
then informed of a defeft in them, in that cafe, according to Ha- 
neefay he is not entitled to any compenfation from the feller. — Ac- 
cording to the two difeiples he is entitled to a compenfetion.— The 
lame difference of opinion fubiills with relpe<Sl to the cafe of a perlbn 
who, having purchafed garments, and worn them until they had be- 
come ragged, then difeovers that a defe£l had formerly exilled in 
them.-— The arguments of the two difeiples are that the purchafer 
having performed no a£l with rcfpe£l to the fubjedl of the fele bot 
what is agreeable to the obje£l of the purchafe, and what is cullom- 
ary, the cafe is therefore the feme as if he had emancipated a Have.— 
The argument of Haneefa is that the return of the food to the feller is 
impracticable, becaufe of the purchafer having performed an a£l with 
regard to it which induces refponfibility; and the cafe is therefore the 
feme as that of fele or of murder. The aCl of a purchafer, moreover, 
although it be the objeCl of the purchafe, is neverthelefe difregarded: 
whence it is that the purchafer is entitled to no compenfetion for a 


* That is, it only fubjefls the murderer to expiation by charity, fafting, or other re- 
ligious pennances. 

f In otlier words, btart tbt UJu" ^ See Vol. 1 . p. 440. 
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dcfea, after having Ibid the goods, notwithftanding^/ir be one of the 
objefts of purchaft. 

Ip a perlbn purchafe certain articles of food, and eat part of them, 
and then difcover them to be dcfe^ivc, he is not, according to Ha- 
neefa, entitled to return to the feller what remains, And to demand 
from him a compenfation for the defeat in what he had eaten ; becaufe 
provifions are in the nature of an unity ; and the cafe is therefore 
the fame as if a perfon were to fell part of goods purchafed by him# 
and then to difcover a defedt in them ; in which cale he would not be 
entitled to return the remainder to the feller, and demand a compcnl^- 
tion for the defeat; and fo allb in the calc in queftion. — There arc 
two opin'ions of the two difciples on this cafe. — According to one 
opinion, the purchafer may retain the remaining part of the provifions, 
and receive from the feller a compenfation for the defeat of the 
whole: and, according to the other, he may return the remaining 
prt to the feller, and receive a proportionable compenfation for the 
defeat of what he had eaten. 

If a perfon purchafe eggs, mulk melons, cucumbers, walnuts, 
or the like, and after opening them difcover them to be of bad quality: 
•in that cafe, if they be altogether unfit for ufe, the purchafer is en- 
titled to complete reftitution of the price from the feller, as the falc 

is invalid, becaufe of the fubjed of it not being.in reality property. 

If, on the other hand, notwithftanding their badnefs, they be ftijl fit 
for ufe, the purchafer is not entitled to return them to the feller, be- 
caufe the opening of them is an additional defed of his own creation : 
he is, however, entitled to a compenfation for the defetft; as by this 
means the injury he would otherwife fullain is remedied to the greateft 
poffiblc extent. Shafe'i has- laid, that he is entitled to return them 
after opening them ; becaufe that is the cxerclfc of a power committed 
to him by the feller. In reply to this our dodlors argue, that tlic 
feller has empowered him to open them in virtue of his becoming the 
5 proprietor. 
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proprietor. Hence the cafe is the lame as where a perfon purchafes a 
garment, and, after having cut it, difeovers a defeat in it ; in whiqh 
cafe the purchafer is not entitled to return the garment upon the feller’s 
hands, although he [the feller] had authorized him to cut it down. — 
In ihort, if the articles prove defedive only in ^Jtuall part, the fale is 
valid, upon a favourable conflru^tion, bccaufe it is incident to wal- 
nuts, and fuch other articles, to be bad in a fmall part ; (by a fmall 
part is meant what is commonly the cafe, fuch as one or two in a 
^undred ;) but if, on the other hand, a great part prove bad, the fale 
IS invalid, and the purchafer is entitled to a complete reftitution of the 
purchafe-money ; becaufe in this cafe the fdier has united together 
entities and non-entities with regard to value ; and the cafe is there- 
fore the fame as if a perfon were to fell together freemen and 

» 

Jlaves. 


Cafe of a 
purchafer 
Jelling what 
he has pur- 
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him in con- 
feipience of a 
defeat. 


If a perlbn, having purchafed a flave, fhould fell him to another, 
and that other return the flave to him on difeovering him to be de- 
feftive, and he agree to receive him back, on the Kdzee'% ifliiing a 
decree to that efFeft, founded on the proof of the defed by witnefles, 
or on the refufal of the iirfl: purchafer to confirm his denial upon oath, 
— in that cafe the firft purchafer is entitled to return the flave to the 
feller; becaufe, although it bCiOOt lawful for a purchafer, after the 
fale of the article on hil part, to return it to the feller, flill in this cafe, 
fhe fecond fale having been annulled by the Kdzee, it becomes the fame 
as if no fuch fale had el^r'exifted. 

Objection. — As the firft 'purchafer denied the defed, and ob- 
liged the fecond purchafer to eftablifh the fad by witnefles, it would 
appear that he is not entitled to return the flave; becaufe, if he ground 
his right on the defed, he is guilty of prevarication, fince he firft de- 
nies the defed, and then ajferts it. 

Reply. — ^I'he difproof of the denial by the Kd%ee*i decred, 
founded on the proof of the fad by ^witnefles, renders fuch denial of 
no validity in law; hence the apparent contiaricty of his denial and 
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Bileition is reconciled, and as the firft iale continues in force, and the 
defeA is at the fame time proved, it follows that he is entitled to re- 
turn the flavc to the ieller.-*~lf, therefore, he chufe to return him, it 
is a valid rejection: — but if he ihould rather chuie to keep him, the 
fale continues in force.-— It is otherwiie where an agtm Jin- fak dif- 
pofos of an article, ai^ the purchafor returns it to tho agent ju conle- 
quence of adefo£t;-«dbr this is in reality a return to the conflituentx 
and the agent is not required^to return the article to his conftkuent, 
becaufe, in this cafe, there is only one &le, whereas in the cafe 
queftion there are two^ whence the difiblution of the feamd foie does 
not diflblve the Jirft. — In Ihort, if the jeemd purchafor, on the dif- 
covery of a defeat, return the Have, #nd the firft purchafor receive 
iiim back, in confoquence of a decree of the Kaue^ he [the firft pur- 
chafor] is in that cafe entitled to return him to the original feller. — If, 
on the other hand, the firfo purchafor agree to receive him back with- 
out a decree of the Kdzett he in that cafo is not entitled to return him 
to the original feller, becaufo, although^ the fecond fale be annulled . 
with regard to himfelf and the fecond purchafor, ftill it is equivalent 
to a fale de novo with regard to all other perfons ; and the original feller 
is another perfon.— It is recorded, in the Jama Sagheer.^ that when the 
fubjetS; of the fale is returned to the firft purchafor, without a decree of 
the Kdzee, on account of fuch a defeA as verj rarefy happens, (fuch 
as an additioned finger^ for inftance,) the ftrft purchafor has not the 
power of returning it to the original follert kadtthis (as our author re- 
marks) is a direft proof that the effoft is the>iaGnC in both cafos ; that 
is, whether the defefl be of fuch a nature as may have recently hap- 
pened, or fuch as never recently happens.— In ibme traditions it is 
mentioned, that in the latter cafo the purchafor may return the 
fubje£t of fale to the orig^l foUer, as there is then a certainty 
that fuch defed did exift whilft in the hands of the original 
foller. 

Hhh 
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Sob^vtj ** perlbn porchafe a flave, and take po^l^^^oa of bim, and thca 

bjr the ma- aflcit a defeat in hkn* the Kdaec,ia. fuch cafe mufl not enforce the 
«ifeo?a rar* payment of the price on the part of the purehafer until he (hall have 
invcftigated his tfiertum) either by the declaration of the ieller, upon, 
feffion. ai. ' Oath, that thoflave had no defeat, or by the proof of the fa£t on. the 
of the putthafer by witnefies. The fufpenlion of the KAzee'% 
decree with regard to the payment the price ta requifite, left fuch 
di^eelhoteld be rendered vain and uieleft by the fubfequent proof of 
t{fe defeat and alfb, becaufe the tenor of fuch decree is that the 
pvTchafer Jhtdl pt^ the complete price in fulfilment of the fpecific claim ^ 
[the whereas the purehafer, by afterting a defedl;, denies the. 

obligation on him to pay the complete price. The Kazect therefore, 
muft firft proceed to examine into the circumftance of the defeift ; and 
if the purehafer fhould fay that his witneftes are in Syria*, he muft 
then exa£t from the feller his denial upon oath. If the feller fhould 
take the oath accordingly, the Kdzee muft then decree the payment 
of the price ; — becaufe in fufpending the price till the arrival of the 
witneftes an injury would refult to the feller ; and the immediate en- 
forcement of the payment does not in fo great a degree injure the 
purehafer, becaufe after the return of the witneftes from Syria, if he 
fhould eftabllfh his proof, the purchafe-money will be returned to him 
on hts returning the fljAc to the feller.— If, however, the feller fhould 
refufe to take an oath in fupport of his denial, the aftertion of the pur- 
chafer is then eftablifhed, as fuch refufal is an argument in favour of 
the exiftence of the defeA. 

Cafeof ujpur- jp perft)n, having purchafed a flave, fhould afterwards afiert 

legtng the that ** he had run away from him, and bad alfo run away wbilfi in the 
“ pffejfton of the feller** and the feUer offer to take an oath that “ be 
** never run away from hini* [the purehafer,] the Kdzee muft in 
thepurchafci that cafc refufe to receive his depofitioh, until the purehafer firft 

* That is, at fuch a<liftance as readers their appeirance 'in court inpra^cahle. 
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jprovc by witnefles that ** he had run away from bha^* [the Idler,] 
after which the Kd%ee mufl tender oath to the Idler to this pur- 
port, “ by <5od, I have fold the faid (lave and delivered him tp tire 
** purchafer, and he never ran wHuIft be beloMjjed to me:'* {as is 
mentioned by Mohammed in the ^anm or to tbit purport, ** by 
“ God, the purchaier has no right to return to me fuch (lave* on ap- 
** count of the defed which he aflerts :** — or in this manner, ** by 
** God, fuch (lave never ran away whilft he belonged tome.”— ^Uis 
mull not, however, tender an oath to him to /i6Ar purport^ ** by Gbo, 
** I fold the faid (lave at a period when he had not the laid defeat 
nor in this manner, ** by^Goo, I (bid the faid (lave and delivered him 
** to the purchaier, at a period when he had not the faid deled 
^%ecaufe, in taking fuch oaths, the meaning of the feller may be, that 
although he Imd fuch a defed formerly ^ yet he had it not at the 
** identical period <f fide or delivery 't* and thus, without any deviation 
from truth, he may defraud the purchaier of bis right. If the pur* 
chafer (hould'noC be able to prove, witneHes, that the (lave had 
run away from him [the purchafer,] the oath, in that cale allb, (ac* 
cording to the two dilciples,) mud be tendered to the feller. — Our 
modern dodors have differed concerning the opinion of Hanefa upon 
this point ; as fome of them dty that, according to him, an oath is 
not to be adminidered to the feller in thisjiiidance.— The argument 
of the two difciplcs is, that as the aliertiop of the plaintiff is worthy 
of regard, and fuch as would be attended to in cafe of its being proved 
by witnedcs, it follows that in default of fuch witnedes the feller 
mud be required to deny the aflertion upon oath.'— The realbning 
of Htouefa (as recorded by thofe who have faid that, according to 
him, an oatli is not to be adminidered to the feller) is that the form 
of (wearing a defendant has been ordained by the z.aw for the purpole 
of removing any litigation that may happen to arile,— not for the pur- 
pofe of exciting litigation. Now, in the prefent cafe, the exaflion of 
an oath from the feller will only give birth to a new litigation ; be- 
caufe, in cafe he (hould refuie to take it, and the proof of the fa£t bo 
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thence eftabliflied, it will become a new fubjeft of contentibn whether 
the laid dcfe£l did exift or not duiing being in the feller’s poffef- 
lion, and there will, be a.nefceffity for .tendering to him another 
oath, upon this pmnt, for the purpofe of removing this fmfli caufc 
of dilpute^ r 

If a peflixi purclMire a female Have, and having received her 
from the -^ller, flipuld, on the difcovery of a defedl, defire to re- 
turn her, and the feller aflert that “ he bad fold two female (laves to 
the purchafer of which he only produced eire,’* and the purchafer 
maintain, on the other hand, that “ he hUl only fold a3»r,” — ^in that 
cafe the declaration of the purchafer, upon oath, is to be credited ^ 
for, as the difa^eement here relates to the quemtity: taken ppflefiion^ 
of, the perfbn who tmk foffejtott muft be credited, as being the moft 
competent judge;— in the dame manner as holds in a cafe of ufurp- 
ation that is, if Ithe perfon whofe property is ufurped aflert the 
ufurpation of zf articular quantity , and the ufurper deny die quantity, 
his declaration upon oath is to be credited and (b alfo in the cafe in 
queftion. If, on the other hand, the purchafer and feller agree in the 
extent of the feJe, but differ with refpefl: to that of the feizin^ (as if 
both (hould aUow the two female flaves to have been the fubjedk of the 
fitle^-^iht feller afferting .that ** the purchafer had received bothy* 
ind the purchafisTi^on the other hand, maintaining that “ he had only 
“ received one”). — ^in that cafe al(b the declaration of the purchafer, 
upon oath, is to be credited, for the reafon already explained. 

Cafe per- If a perfon purchafe two (laves by one contrafl, and take poffef- 
iS" ^^*'**^ fion of one, and then difeOver the other to be defective, he is not in 
jiava, one of ca(e permitted to retam the one he had taken pofleffion of, and 
defeSive?’'** torelinquifh the other; but )\t has the Option of eiAer retaining or 
relinquiihing both ; becaule until both* bO t^en poffeilion of the 
terms of the contraft are not fulfilled; and- hence, if he (hould retain 
one and lelinquilh the other, it would ihiuce a deviation, from the 
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bargain previous to its fulfilment^ which (as was before explained) is 
unlawful. If the defeat fhould lie in Ae flaveof which polleflioii had 
been taken, in that cafe there is a difkgfeethent among our doAors. 
It is recorded, {rom Yoofi^t that the puf chafer is in fuch cafe ell-' 
titled to return the drfeiiivt flavc only. The more approved db£trine, 
however, is that he muft retain both ot’Velinqui^ both ; becaufe the 
fulfilment of the bai^n' refls upon a complete 'pOfleflion of the fub- 
je£t of the fale, namely the tvso Jlieues. This cafe, therefore, refemo 
UOs a cafe of detention of the article fold, in fatisfaflion for the- price : 
that is^ if the feller fhould detain the goods in fatisfadlion for the 
price, fuch detention cannot be abrogated until he actually receive 
complete pofleflion of the price ; and in the fame manner, in the cafe 
in queftion, the bargain is not perfected, until the purchafer receive 
complete pofie^on of the articles fold. If, however, in the cafe in. 
queftion, the purchafer fhould have made feizin of both, and fhould 
afterwards difeover a defeft in one of them, he is then entitled to re- 
turn the defe^ive one Jingly. Ziffer has given a difforent opinion ; 
l>ecaufe in this cafe a deviation from the bargain takes place ; . and it is 
not free from injury, fince it is an eftablifhed cuftom, in fales, to unite 
good and bad things together : the cafe is therefore the fame as if he 
had reje^ed one before the feizin of the whole,-r-or, as if he had 
made the purchafe under a condition of opuon, or, W'ith an option of 
infpedion. Our doctors, on the other hand, allege that in this cafe 
the deviation from the bargain takes phee after the fulfilment of the 
contrafl ; becaufe the feizin of the goods renders the contra^ com- 
plete; and the exiftence of the option of defoA does not operate againft 
the completion of the ContraA after feizin. A deviation, moreover, 
from the bargdh, after' the fulfilment of it, is lawful, as has been al- 
ready demonftrated : whence it is. that if, after taking pofteflloii of 
both flaves, one of thefn-flioald be found to be the property of an- 
other, the puichafer is not in that cafe at liberty to retofn both to the 
feller ; but muft retain one,:ahd receive from the feller a dedu^ftion of 
the price, on account of the one belonging to another, notwithftand- 
6 Ing 
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ing this be a deviation from the- bargam.:---conttiaiy 
tioHs, or options of infpediont forihe eKifteace of fuch conditions is a bar 
to the fulfilment of tlie bargain, notwithilanding feizin may have 
taken place. « ^ 

If a peribu purebafe articles eftimable by weight t or by meafure (f 
capacity j (fuch as lilver or wheat, for ihHance,) and he afterwards 
dilcover'the article to ’be in part defective, he is entitled, in that cafe, 
either to return the whole to the feller, or to retain the whole ; but 
he has uot the power of returning the drfeStive part only, becaufe the 
.unities of articles ellinuble by. weight or by meafure of capacity are 
cconlidered as forming one individual, provided they be all of the 
fame fpecies. Some have alleged that this proceeds on a fuppofition of 
the articles in quellion being contained in one ve 0 el ; but that, if they 
be contained in twot the one containing the defedive article may be 
returned, and the other retained. 

If, after the purchafe of articles eftimable by weight, or meafurei 
ment of capacity, a part of them Ihould prove to be the property of 
another, 'the purchafer is not in that cafe allowed to return the Re- 
mainder to the feller ; becaufe no injury can refult to him from his 
being obliged to keep them, as articles . of this nature may be ieparated 
and divided without fuftaining any blemifli, and the proof of part of 
the fubjed of the lale having been the property of another is no impe- 
diment to the completion of the contrad, lince. that depends on the 
coniciit of the feiler and purchafer^ and not of the perlbn who is dif- 
covered'to be the proprietor of a part. This is where pofteftion has 
been taken by the purchafo*, brfore a part of the fubjed is diicovered 
to be the right of another fiar if the right of property of the other 
I)c dil'coverc^ previous to the pi^rchaiu taking pofleftion, he is, in that 
calc, entitled to return the remainder, finace a deviation from the con- 
trad takes place previous to compl^don of the bargain. If the 
articles be not fuch as are eftimable by wd^t, or. meafureraent of 

capacity. 



4»3 


CttAr. IV, S A L- E. 

capacity, but for inAance, then the purchafer is entitled to re- 
turn the renoainder to the (eller at all events, as divlilon and ieparation 
of the article would, in this inAance, prove ati injury to it. 

, 0 « 

Ip a peribn purchale a female Have, and difeover t||^t Aie has an A parchafer, 

u/ctr or &me other fuch ailment, and apply a remedy to it.-or,ifa 
peribn purchafe an animal, and difeover it to be defedtive, and ride upon 
it on Ibme buAneA of his own, — the application of a remedy in tine one makingufeor 
cafe, or the a£l of riding in the other, indicate an acquielcence in the bV^^of the 
defedfc on the part of the purchafer, and he is therefore not entitled to P®'*'" 
return either the Have or the animal on the plea of an option from the thriller, 
difeov'ery of a defedl. It would be otherw'ile if he had purchalcd the^ 
animal on a condition of option*, for the objedl of fuch condition is an 
experimental knowledge, which cannot be obtained but by a trial. If, 
moreover, he were to ride Upon the animal, not on his oWH budnels, 
but merely Avith an intention of reAoring it to the leller, no inference 
could be drawn of his acquielcence in the defedl; — and lb al(b, if he 
were to ride upon the animal with an intention of giving it water or 
■forage ; provided, however, the riding Ibr thele purpoles be unavoid- 
able, either becaufe of the animal beitig unruly and ungovernable, if 
not mounted, or becaufe of the purchafer himfelf being incapable of 
walking. 

If a peribn purchale and take poAellion of a Have, not knowing ifapurchafej 
that he had formerly, whilA in the poAeAlon of the lellcr, been guilty 
of theft, and the theft beaAerwards proved, and the Have fu(Fcr am- for a thift 
putation for it in the feller*s hands, the purchafer is, in that calc, cn- wltb*"the'1ci- 
titled, according to Haneefa, to return him to the feller, and receive 
back the whole of the price. According to the two difciples, the ret*™ hirff 
purchafer is Aill to keep poAellion of the Aave, and to receive from back^he'*^ 
the feller the ^fference between the value whilA in his perfeft Aatc, price : 
and that which he bears aAer his hand is cut off. The lame difagrcc- and fo. -life, if 
meat lubAAs in calc of a Aave fuAering death >vhilA hi the pollclfion , 
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of the purchafor, for a-critoe he commuted whMtQ llh$ pofief- 
iiou of the feller; Mvic^a hein^ of opi^toti that the pMrchafer is eu> 
titled toil reftitution of the whole of the price; aud^tbe two dtCe^Hes, 
that he is entitled only to the diflereilce between the value of 
the flave ^g/ooL his blood, has become neutralV and that which, Hb 
bears after it?has been neutral*. In Ihoft, according to 

the exigence of a caufe of mutilation or death is c^uiyalc^ 
\.o a claim nf rightly — whereas, according tp the two difciples* it js 
equivalent to a Hejeih The reafoning of the two dilciples is that the 
caufe only of mutdation or death ocpurrtjd wb:h the feller, bqt not the 
adual death or mutilation itfelf ;<.^n0w the exiftcnce of a caufe of 
death or mutilation is not repugnaiif to the fubjeA being property; 
the flave, therefore, notwithftanding the exiftence of the cauje of mu- 
tilation or death, is nevelthdefs property,, and capable of .being the 
fubjetSt of a falej as, however, a flave ip whom exifls a caufe of 
death or rhutilation is defeBhey it follows that the purchafip’ is entitled 
to receive from the feller a compenfatiqn for the deficiency, where 
the return has become impradicable; and in either of thefc inftances 
the return it impra£licable where he. fuffers death evidently ; apd 
alfo where he -fufters mutilation ; becaufe fuch mutilation is a defed: 
that has taken place in the haiids of the purchafer rin the fame 
manner as where a perfon purchafes a pregnant female flave, being 
ignorant of the circumftance, and the flave dies in labour, in which cale 
the purchafer is entitled only to a compenfation for the diflerence be- 
tween the price which fhe bore when not pregnant, and that which 
fhe bore when pregnant. The reafoning of Haneefa is, that the 
caufe of mutilation and death occurred with th.e felkr; and as a caufe 
induces its efle£b, the death or mutilation muft be referred to the 
period of the caufe. The cafe is. therefcH’e. the &nae as if a perfon 

* That is, has becoiqfe foifmted ty >tiw lAW. awl CQnfeqtteiitly liable tp be fhed 
without tefponfibUitjr. 

t In other words, is the Gune. in eifiift, as if dw flave. after the phrebaf^ flwwM 
^ove to be theproperty of prints. 
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<^mk a cHkieJind ob^sm#^||ifI tHetim^pier then 

Ttftoretiiai <|jMrii4i^; an<lt^ th'iki (iii}t$r dieath or 

‘«ntlt9btk)ft ; for-hi #rtt (^fc thfe be tef^ for the 

tW‘vah^e t<^>l^ Wftef i nianner As he would 

idv^e been Hi c«de cJf the‘ftwi’$1^bg bfifth [liirtto death whiUI; ih his 
,,owivpo(feffioti;*d*f ^e C!iliifei‘ ih ekh^ tnflance, occurred with him. 

With refoisS to theoafe of pregnatfcy; aiddurtd’ by the t«'o difciples', 
it is ttot adiaStti^* By ^ it were admitted, ftili 

iif'ino irtalogy betweertf it and the cafe . in quedion, fince 
prel^iteiey is the^caufo of Jeiivety, atid siot of Jeath^ except in a few 
iiiA^hCCs. ■*■ ■ ■ 

... ■ . 

If a (lave foft commit (Eheft with the foUer, and then, after be- Cafeoraflave 
ing fold, conimit theft with the porchafer, and aftbfwards I'uffer atn- ^Stlon to* 
putstion fhr -both thefts, in that cafe, according to lh4 fwo difeiples, ‘''****. 
the purchafer is entitled to the difference of relative valifO of the Have cd with the 
at the time of ialc, arid after the coriiimifion of the i^oAd^heft. '«her with*'" 
Acconlurg to on <^er hand, the purchafer’ id not eri- 

titled' to retrim Kiifn, urilefs ’-the fellet Ihould of liis own accord con- 
fent to redeive him i hut he is entitled tO a boriineuratioii for the fourth 
'of his value; -and if the feuer ihould^iinlelf a^ee to receive, him, in 
that cafe he mrift reftore to the purchafer three fourths of his price ; 
becaufe the Jbartd of a niari is eftedn^ /ib^ual to half his perfoii -; and 
as, in this citfe, the. hand is forfeited for the commiflioh of ■/wo 
thefts; it follows' that a deduction of one quartel^ught to he made 
on account of the theft comnritted' whitft in the pofleflton of the 
purchafer. 

I!lffi|llWe, haying been feverally fold, and deHveredto‘th|’eri differ- Ctk of • 
eitt pei^S, IKoiiid then fulfor' amputation for a theft' which he had |l2S,g,w 
ootrimitted whilft in the poffelCon of the firft feDer, and of which the ioM.ruffciuig 
.difterent purchafers were not apprized at the period of concluding to^lht^ 
VoL. JL I i i their 
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the« yeiitfftive CT q|»S.^» ia^iL^fe><itMltfl<Prt»«<fc^ 

retiim hin^ for a fuJI |d|pi^tiah ^ the 
price to the perfo^’orn whom ho bou^ W; itf!^ ii'enr 

titled to return hin^ on the fi^^n^tidhtliid fobm whom 

he bought hiin ^ V thip||^her 4he r^u^f^jir be f»^ jfoipug^ 
the differed gra^tlbae of pufchafers to their^ntiniiate fehers, unt^ 
at length the Save be cetutned totbe fettec in whofe hah# hf coon- 
mitted the theft ; — in the &me manner as th a cafe of chim rig&t; 
for the exigence of a catfj^ of amiputa^n is |[accordia^ to- ItimeefaJ[ 
equivalent to a cJaim (f rights a». Was before eXph^iued *. iteeS^Sig 
to the two difciples, on the other halid» thelafi purehafor hnSHtlttled 
to a compenlation from the irmtkSate /elt(r\ but fo ag^ ia not en< 
titled to any eompenfotion from bis immc^te foller; in the fome 


manner as in a cafe of for the exigence ot cauff of ampu- 

tation Is (iiccording to thefa\ equivalent td a iefsQy as wsis- before 
explsuned *.— (It is. to be obfdyecl tbat the n^tfon of the purchafer 
bdiig i^Mirant of the thefo committed, by t|te ikve; is. infilled on in the 
two prececbng exi^ples» on account of the piuticular tenets of the two 
dilciptes asy in th^ dpimdiit the ex^ence of a eaufe of mutila- 
tion is ^f^ent to a it follbWs that if the purehafer had 

preVibus Xn^fod^e of the ex^dhce'dr fu<di caule»he would appear to 
halre iu^\d(i^cdSf in tbd defoi^^nd 'oonlequehtl^ have reltnquilhed^ 
aWy right tpa cotnpenihtibtf. ^' holds the 

exiftence of a cas^e of mu^y^Uion tp be ei^u^lcmt to a clam tf rigbti 
and as the knowledge or ignorance of this circumftance makes no 
diderence with refpefl to the purchaler,, it follows that foch Ipecifi;- 
cationj with regard to dn tenets^ is perfectly immaterbd.) 


Whert tSt I? a peflbn Ihould feB » fla vCf jft iipukting an exemption to him» 
felf of all relponlibility for his defefts* as if he Ihould fiy, ** I|||||^lbld: 
nucr M «f- it this (lave with all his defcas,**-— in that cafe, if the purclmer ..ac> 

ftm ■ 

* See p. sae. 


quielco 




^ to r«urn him t«r|||PoTler on account 

W of the feller may have 
that^Mthput Tped| » PWfer «ames of the 
^efts from the refpJm^l^ of whic|(l^pe?empt8|(®m^^^^ 
is of opinion |hat i^j)»; «:x^ion jj , not valla, unlds the name of 
every defea to lyHc^ it refrrs be fpecified for it is al^le, with him, 
tba^ex^pti^ f^ becaufe txemftm 

t|jp||||||f)f the properties of inveJUtm-tt (whence it is that jt may be 
fej n ft ni i ) and inveftiturc of an undefined nature is invalid.’ The ar- 
gument of our dolors is that the grant of iuch ei^ifottion is in fefl 
a voluntaiy fuirender of oneV own rijght, the unc^intyWith re- 
^ to which can be n^JtMlfe of conten^in, fince deUvery is not 
requifite. It is to be obf(p| tlut Tto/a/h of opinion that the 
exemption, in this cafe, ini^u^ all defers attually exifting at the 
time of fale, and alfo all Which may happen in . the ihtervid between 
that and their deliv^. ^ on the contra^, are 

of opinion that the de^ wliicb may happeii^ .m the iittervai^^e 
not to be included. The ar|^iai»t «?f that the pro- 

bable objeft of fuch fui^dcr on thyj^ rf the purcbder is to len- 
,der the ^e would not be the cafe 

unlefs the defers that way he^^ Ae iaterval between: the laic 
and the feizin weie allb lodudol 



wards return 
the article, 
whatever the 
deftAs in it 
may be. 


lii a 


CHAP. 



Di(Kn£libiif * 
between t 
wttU and an 
imuaiid iade» 


pitfQpaiea 
under a mUl 


Nult^ and * A%c^ihabl^ l^ikyv 

SALE ts IJKVAL.IP VfJ^e it. k 
ht fua witb rt/pe&pf iti 
mt of ^ 

•fttn inffcrw^fl^ ifii^ at u favful 

both in tf/; pasEHCE aHftis4^iyr, vihJb/tmsiremfimf 

f Aaos^i:>fATipw. 



4 SAi)*.W W<^*»|S4»^.f«rwe», fte pprfon of a^#«g<w, 

k nvMi ^vffi .ao^ of. tbsfti pafti b(S!n .tha, f|iuia4ler^^ 

^ p fincc thefe aiticles dt^ 

i)Ot co^t^ pf^p^yrty ^iilb^ fnj pf A fide in exphspseiar 
oj/i^4 (pp t^c other bec»\ire the charac-r 

terj,0ic (}f ^ th(^ i!|iticle> are con- 

va&^ews\ but they do u<A and 

a contrad comprehending thele articles is therefore invalid. 


In a faie that is ««//, the purchaltf is not empowered to perfqim 
any a& with refpeA to the luhjed of the £de, but it remains as a 

»•,.*.- * 

* The word in the original (fidibwing its literal and 

common accepution] has rendcredtflMiW^^. The temi». however, in this work, Is not to 
be imderftood in the ill fenTe in which it is generally einplbyed in the Engltfli language v 
the cafes to which it relates being fuch as are in every ttfpe^ Ipgal, but which bedng at- 
tended with circumftances of impropriety, an abftfiic|^e frm'lbemit recommeiided. 

tnift 
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»p the cu$tra£t athj^f in fnch an inftance, is tota!!|9K^^parded, there purch«fet'» 
remains only of the f^cAefy^ith the confent of the JiMtr: 

asul accordingly, irUuMrtide were to^Milh in tlK^fjcha{a'*s hands, , 
in this injllance, he is wih rdpbniible ng^t. Outdare of (pinion 
that the fubyeft. of llie M .t^ cdk* is a dep^ti but that the 
purchaltf is not re%«ffl3le for it;— (in other words, if it periih in 
the purdbafer’s hands, he is anfweraUe;) — ^becauie the article is as , 
ixiIMkiaillis in this iofhance^ as ari article detained in 

perfbj^khands widi an inteftthn of purchaie,' and for which he is re> 
iponhtde. Some allege that Haneefct is of the frjf o^tooot and the 
twodi&iples df the feeond. The radons for this i^fl%rence of doc> ’ 
trine will be explained in treating of the deeeaie of an jUa IValid or 
in the hands of a purchalar. 


Itta cafe of invaltd fUfty the pnrchafer ba:(mitai {frt>j>rl<ftor of the bnt Ivt pur- 


chafed under 


article upon takiff||; poffefficin of it; Snd iS refponfllde ^Fit ^if it be ^ invM 
loft in his hands.} is ^ a/idiffbtSit amnion, as WiHb^ hbre- ^ebccomei 

« j. ■- hittntiny. 

after explained. 


Ths fide of cambh, "blood, . of the perlbh of a ffeemah, is hull, 
in the fame manner ‘as a fade m rr/nre lof'^ aiti^esls hull; 
bd»ufe,’ ast^nfe ^tidies dd’ tiof cohftitute' property^ they are un* 
faleable. ^ 


A SALE of wine or pork, if in retnrii fpr,,)»^rj|ik ee//; and if in A Me ef/ir- 
return for any other article, (as c/pt&t for inftance,) it is invalid, 

—whence it is that the feller of pork or wine, for cloth, becomes the 5n*he*„Sy of 
proprietor of fuch cloth, although the a<ftud pork or wine dp not be- ** 
come the property of the purchailkr. TUli^ftin^on in thefe cafes ’ 
is, that wine and pork are held by Zimma io be property, whereas 
Mujfulmans confider them as articles from which 'no ufe can be de- 
rived, becaufe the law has commanded the contempt of them, and 
6 prohibited 
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|lfK)hibited Kb^-# a!> JI£^/. 

ntdv’s purchaiinj^ii^er of ,thefe for i^ic impl%{4t'iregard<to tbein» 
bccaufe it is not, , (wh«(^|f COt|(|^tot!es. the pp^Qo) that 
jcift of theiale, as^A.is (nereis fthe mftrnooent ptifcquirmg the objefl; 
for in faA it tJpe or fwk that i&^e objedt; and as theie 
articles are not ajppfeoial^ with rp,fpe^ tp JHuJf$^hums^ it fpUows that 
the lale of them is nulh It is otherwife if t<^ufulmqn purchafe cloth 
fur pork or wine, becaufe tl»t can adnut of no other , conihni^ion 
%hnn that he >regards the ckt& as ihe.objcft of the tranfadtum, coafi- 
dering the pork or the wine Only as the^eans of attaining fuch ob- 
ject, and not (as in the other cafe) as the obje& itielf. The fpecid- 
cation of the '^pork or wine, therefore, is regarded merely that the 
purchafer m^y become the proprietor pf the ckth^ and not in order 
that the feller may become proprietor of the wine (n* pork .; and hence 
the nie|ition of thofe articles is invalid,, and the payment of the price 
rf tHciotby and not the deliveiy of the^^ or liquor^ is incumbent 
on the purcl;ai!er (^d fo aUo, where a petfon foils wine or pork 
for cloth, (or, as'clo^h is a muft, in this 

infbnce, coniidered as the fu^edi: of the ^e ; for wluch reafbn 
this is an imsalid and not a mil fide ; beeauie where, in a.contradb of 
fale, the iubji^ on jboth fides confifis of .(btnjtthtng elfe than 
either may yrith et^ual propriety be confidered .as the fubjeft of the 
fale. (This Ipecies of fide is termed a M»kdye% 9 ^ qf larter.) 

A' 

The fale of a . • The fide of an a HudaUnry or Mekdtiby is null:— 

hecaule an Am^WaM bas a dsuth to freedein, as the prophet has find, 
is “ ffer child batlflffll her JreCt*** (that is, her child is x caufo of free- 
' dom to her ;)— and the cayfe of freedom, with ralpedt to a h/kdabbir^ 

is not eflabliflied ufm the deceaft vf bis tnsmer^ but muft be confidered 
as actually extant .in hin^a/ prefent^ as the owner is incapsdde of 
emancipating him afte r^jMf and a Mfiidtib, on the other 
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hand* u poflefl^ of his own petfbn as a right efiaUiOied in him, 
and banding tipon his owner, tnfonnuch that the owner cannot of 
himielf break or infiringe upon it:— ’if, therefore, tho lale of any of 
thefe were valid, thi^ which is eftabliOied in them would be rendered 
null;~hencb the fide of them % nulU— Refpef^g a cafe where a 
Mokitib himfelf acquieifees |n being fold, there are t#o opinions re- 
corded. According to the ZiAhr Rawfyety the iale in fuch cafe is 
valid. It is to be obferved that by a Modabbir is here meant fuH^ as 
is ebftlMaefy fo, and not one whole 'condition of freedom is rellrit£ted 
to the non-recovery of his mafter from the iUnefs under which he 
laboured at the time of granting the tadbterK 

■s 

If, after the fide of an jint'-JV'atid or Modabbir^ arid the fotzin of »»<* the pur- 
the purchafer, one or other fhould die, in this cafe, according to Ha- 
netfa, the purchafer is not reIt>onfible’f*. According to the two dif- 
ciples he is ref^wnfible for the value : — (and there is one tradition 
which reports that coincides with them on^is point.) — 

Xhe reafoning of the two dilciples is,l|hiit as the purchafer took pof- 
ieflion of the Modabbir or virtue of a^r, he is therefore 

refpon^e for the lofs ; in the fome manner as for the lofs of any 
other property after purchafe and ieizin for this reafbii, that an 
jtm-WaRd or Modtdbhr may be included % in a contraA of fale ; 
whence it is that any article united trith them in a contra A of fale 
becomes the a&ual property of the purchafer. It is otherwife with 
refjMsA to a Mokitib^ as the purchafer is not refponfible for the lofs of 
him, becaufe, being poflefied of his own perfon, the purchafor's feizin 
^him is not fully eftabliflted ; and the refponfibility attaches in vir- 
tue of th| feiztn. The argument of Hanetfa is, that adfual fale can- 
not operate with refpedt to what is not in reality a fit fubjeft of it ; 

* 8e« Vol. I. ip. 477. 

t That is, the loft it confidcred as apoa die fdhrytaoA net apen purchafir. 

That is, ** nutj ht jneti witk ttbtr mrtiebt,’* 

and 
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and 'as a MoJabbir or Atti^JValid aranot in tealfty of iate, 

they are therefore cortddered in 'the iaitie light with^a Mokdtib, In 
reply to what the two difciplsSajrge’it may ^ that an 

IJ'iiliiiov Modabbir.ixe not iueluded in -a iale for the Tahe ^f their per^ 
Jons, but only in^jl^fer. tharthe cfFa0: of fale may he eila^riflied with 
refpedl: to fucK articles tcis may have been united with them in the 
con^ft; in theVfame rrjanner as where property of xJxc piercbafer 
happens to be involved in the contraft;-— in other words, if a perfoiv 
: purchafe two flaves by one contraft, and one of thofe (laves happen 
- to be'his propertyi fudh ftave is n^efthelefs included in the con- 
■ tra^, — not indeed for the lake of his perfin, but merely in order that 
the efted of the fide may extend to the other (lave, who is united 
with .him in it. 

The fak is The falc of fifli which is not yet caught is null, as it is not in 
• dewater!’*" prc!|(Wty. — In the fame manner alfo, the falc of a ft(h 

which the vender may have caught, and afterwards thrown into a 
^ large fountain from which ft Cannot be taken without diflRculty, is 

null, becaude there the delivery is imprafticable. (It is lawful, how- 
ever, in cafe the fountain be fo fmall as . to admit its being’ caught 
with cafe.)— if 6(h (hould pf them(e)ves come into a fountain with- 
out the pre^rietor’s having taken any means, by the ere^ion of a 
dam,’ or the like, to prevent their egrefs, they are not confidered as 
property, and the falc of them is therefore null 

. •r of a bird The falc of a bhd in the air, or of one which after having been 

id the air, caught is again fet at liberty, is null ; becaiife in the one cafe it is not 

property, and in the other the delivery is. rendered impradticable. 


or of a foetus of a fcetus in the womb, or of the offspring of that/r/«j, 

in the womb, is null ; bccauft the profdict has prohibited it ; and allb, becaule 
fprkg,^^ there is a probability of frauds frtwtt thett being a want of certainty 
in the cafe. 



Chav. V. 


S A L E' 433 

The fale of milk in the udder is null ; becaufe there is a poffibi- “ 

Hty of fraud, in the udder's hieing perhaps void of milk, and full 06 
wind; or, becaufe there might arife a contention with refped to the 
mode of extracting the milk ; or because it might happen that the 
udder contained more' milk at the time of extracting it than at the 
time of fale; and hence there might be implicated in the fale fome- 
thing not properly the fubjcCl of it. 

The fale of wool or hair growing upon an animal is null ; be- or ofhair (or 
caufe, whilft joined to the animal. It is coniidered as a conllituent 
part of it ; and alfb, becauic it cannot be exaCtly cut away from the 
animal, without cither leaving a part of it or taking away part of (he 
Ikin, lince it is not practicable to pull it out. It is, moreover, re- 
corded in the Nakl Saheeb^ that ** the propliet prohibited the fale of 

wool upon the animal, of milk in the udder, and of butter in the 

milk It is recorded of Aboo Toofaf., that he admitted the le- 
gality of the fale of growing wool : but to this the above tradition is 
an anfwer. 

It is not lawful -j- to (ell a piece of wood fuHaining a weighty The ftfci* 
liich as % pillar or a beatn^ although the piece of wood be fpecilied and any ^de 
determinate. Neither is it lawful to fell a yard from a piece of ^loth 
which is fewed, whether the parties ipecify that the yard Ihall be cut frominfittu- 
off from it or not ; becaufe in this cafe a delivery without injury is '*'* 

impracticable. It is otherwife where a perfon agrees to fell ten drams 
(for inftance,) from an ingot of filver, for thefe may be cut off from^ • 
the ingot without injury to it. It is to be obferved, however, that 
if the feller, before the dillblutioii of the contract, fliould cut off the 

* That is, before it hat been extrade^ by (hurning. 

f By the phrafe “ it is tut lm>fuP' it here (and in die fidlowing examples) to be u:f • 
derftood, it is invalid.'* 

iloL. II. 


Kkk 


yard 
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theqwiii^ 3 rard of cloth, or ptdl away and icparate th^.pioce of wood, the lUe In 
exifknceciin. 4liat cafc becomes complete, fince the^ cauie of its invalidity is re- 
uined, *^*^**^" moved. It is othecwife with rel^d to theiale of the kernels- dates, 
becauie that continues null, although the ftones be afterwards opened 
and the kernels, taken out ; fince (contrary to the cafe of the yardtf 
cloth, on iha piece- vawd") theexiftmce of them was originally un-^ 
certain. 

It is not lawful for a game-cat<^er. to fell “ •aihat he may catch 
“ at one pull of bis net',** becaufetheiubjefb of the fale is uhtertain^ 
and ahb becaufe the purchafer may be' dccdved, as it is poflible that 
none may bO Caught.. 

nVof wMch lawful to fell dates growing upon a tree m exchange for 

only be dates which have been plucked, and which ace computed, from con> 
conj^w^^ jefture, to be equal in point of meaiurement to tbofc that are upon 
• the tree. This fpecies of fale is termed MoesMmat * ; and has been 
prohibited by the prophet, as well as the fale termed Mobdk^a,-^-which 
is the fale of wheat in the ear, in exchange for a like quantity ’’Of 
llheat by conjefliure. The kw is the lame with refped: to the lale 
of grapes on the vine in exchange for raihns. Shtfei holds thele fales. 
to be lawful, provided they be not extended to a quantity exceeding 
five Wit/ks -\ ; becaule, although the prophet has prohibited a fale by 
MovMinat, yet he has permitted what is termed Ordya\ which he 
^ekplains to be a fale od dates upon a tree, provided the quantity be 
than five IViffiks, in exchange for a quantity which have been 
plucked, and which are finular, in point of meafurement, according 
to oomputatioB. Our doctors, on the other hand, explain Ordya in ita 

* Properly, a fide withmt wttgbt tr mtapoh 

t ^le^UterallymeMU a camel’e bdtUwn, iriiicA iaSMiyiited to be fiifty Jhis, (See 
Vol. I. p. 44.) 

' k 

literal 
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literal imfe to mean -a and the nature of it is tins. A peribn 
makes a gift of the dates o£ his orchard to another, who thereupon 
comes and enters the orchard. This gives difguft to the proprietor, 
«as his family refide in the prchaid ; but being, at the fame time', un> 
willing to violate his a ffl e ernd ht# He prc^ibits Che other from entering 
into the orchard, and gives him a quantity of dates which have been 
puUed in eyhange for thofe which were growing in the orchard. 
This is thi9|iroper interpretation of the traditional faying of the. pro* 
phet, quoted hfSht^ei ; and this mode of f^c, which is termed Moo- 
jdr^ is valid in the opinion of our doctors. It is not, however, in 
reality a fcUe^ becaufe the right of property had not veiled in the 
donee, on account of his not having made feizin of the dates, and 
therefore the dry dates which were afterwards given to him is con* 
fidered as a new gift. 

♦ 

It is not lawful to fell goods by the way of Moldmifa^ Mondzibety 
or Alka Hidgir\ — that is, the touch of the goods, the throwing of the 
goods; or the cafiing gf a fiomy—OA where, for inflance, a pcrfon 
having exhibited his goods to another, and fpccified the price, the 
parties agree between themfelves that the contract fhall be binding, 
either on the pfUrchafer’s touching the goods, or the feller’s throwing 
them towards him, or the purchalcr’s cafiing a fione at them. Thcfe 
modes of falu were common in the days of ignorance : but were inhi- 
bited by the prophet. 

It is not lawful to fell grs& growing on a common, bpeaufe it is 
not the property of the feller ; for it is declared in the traditions that 
' “ in graft all men arc alike fharers ^(that is, 'it is common to all.) 
Neither is it lawful to let it out ch leafe; becaufc, as it is not per- 
mitted to farm any thing, where the objeft is the deflrudiion of it, 
even though it be the property of the lefler, it is confequently in a 
fuperior degree unlawful to let in leafe an article of which the property 

Kkka is 


or where the 
fpArgftin Ude- 
terinined by 
the purchaicT 
uuehing the 
good*, 


The Tale ji 
invalid, of 
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common^ 
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is common to all, where the objeA of the l^S:e is the deftru£tion 
of it*. 

* . * . ’ ■ ■ 

The fele of bees U not lawful according to the two Elders. Mo-*, 
hamtned is of opinion that it is lawful, provided the bees be in a place 
of cuflody 'j', and not wild | ; aitd fuch is allb the ojnnion of Shrfe'i ; 
becaufe a bee is an animal yielding good; and as we permitted 
by the law to enjoy the good which that creature yidRy it follows 
that the fale of the animal is permitted. The realbning of the two 
Elders is that, the animal being of an ofFeniive nature, the fale of it is 
therefore unlawful, in the fame manner as in the cafe of wajps. Be- 
fides, the good is derived from its produce^ not from its fubficmce^ 
whence no advantage can be derived from it until the honey be 
produced. If, however, the comb be fold, with the honey in it, and 
the bees, the fale of the bees is fti this cafe lawful, as a dependant. 
Koorbihee is alfb of this opinion. 

It is not lawful to fell Jilk-voorms., according to Haneefa^ as they 
are animals of an ofFenfive nature. Moo Toofaf thinka that if the 
filk have appeared they may then lawfully be fold, as a (kpendemt. 
Mobarmnedv^ of opinion that the fale of them is lawful in any cafe. 


* The objeA of a leafe is ufufruB^ or (in the language of the Mujfulman lawyers) a 
dtJlruRim af the produce of the things but not of the thing itfelf: thus if a perfon (hould take a 
leafe of a piece of ground, or a fruit tree, he would be entitled to appropriate to himfelf die 
produce of dte ground, udiether grain or graft, or the fruit that might grow upon the tree; 
but he would have no right to ufe the ground or the tree (the immediate fubjedls of the 
leafe) fo as to occafion any deftruSion of their - fubftaoce. Hence proceeds the illegality 
of a leafe of a field of graft, of gnun, of the fruit of a tree or the like; for the leafe in any 
of thefe cafes, would be entirely ufeleft, fiiKc'the leflee, being entitled only to the ufe of the 
produce of the fubjedt of the leafe, would not be entitled to the ufe of any of thefe which are 
thcmfcives the immediate fubjed of the leafe. 

t Such as a hivey or bee-houfe. S Literally, not in the air." 

as 
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as being an animal whence an advantage is derived. Honetfa is of 
opinion alfo, that the Tale of their eggs is unlawful. The two dif- 
ciplesy on the contrary, are of opinion that fuch fale is lawful of 
neceflity. 

Tks iale of //geeer. of which the number is aicertaincd, and the 
delivery pradticable, is lawful, as in fuch circumflanccs they conftitute 
property. 

It is not lawful to fell an abfconded flave, becaulc the prophet 
has prohibited this; and alfo, becaufe the delivery is impraflicablc. 
If, however, the purchafer fhould declare that “ the fugitive is in 
** his poflefflon,” the fale is lawful, becaufe the obftaclc on which 
, the prohibition is founded is in this cafo removed. — It is to be oblerved 
that if the purchafer, in this indance, fhould have declared, before 
witnefles, that “ he had taken pofleffion of this flave with intent to 
“ reftore him to his owner," he is not held, on the ednelufion of the 
contraft, to become feized of him in virtue thereof ; bccaufo the 
former feizin, being in the nature of a trujl^ cannot (land in the room 
of that made on account of purchafe. If, on the other hand, he 
Ihould have made no fuch declaration, in that cafe he is held to be 
feized of the flave, in virtue of the foie, immediately bn the conclu- 
fion of the cor.traft; becaufo the former foizin, being in the nature of 
an ufurpation, may therefore (land in the room of a feizin for foie ; for 
both are the fame in eifcA, as they both equally induce rciponfibi- 
lity. If the flave Ihould have eloped to fome other perfbn, and the 
purchafer fay to the proprietor “ fell me your flave who has run 
<* away to fuch an one,” and the follcr accordingly agree, the foie is 
in that cafe alfo unlawful, bccaufo of the imprablicability of the 
delivery. 

If a perfon, having fold a fugitive flave, (hould after the fale re- 
cover him, and deliver him to the purchafer, the fale is nevcrthelcfs 

unlawful, 


The fale of 
toiiie pigeon# 
I# valid. 
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unlawful, becaufe it was originally iluU> in the fame manner as if k 
had related to a bird in the air. It is recorded, as an opibktn of 
neefa^~ that the fale in this cafe is valid, provided it was not undone 
previous to the delivery, becaufe it. was founded on property, and there 
was no bar to its effect except the imprafticability of the delivery, 
which is removed by the recovery of the Have; (and fuch is allb re> 
lated as the opinion of Mohammed the fame manner as if a Have, 
after having been Ibid, fhould run away previous to the feizin of the 
purchafer, in which cafe, if the feller fhould afterwards recover him, 
and deliver him to the purchaferi the fale is binding, provided it w'as 
not diflbl^ed in the interval. 

# 

T HE fale of a woman's milk is unlawful, although it>be in a vejfel, 
She^e'i is of opinion that if it be ih a veflel the fale of it is lawfbl, 
becaufe it is a pure beverage. The argument of our do£lors is that, 
as being part of a hiunan cr^ture, it ought to be refpe£ted ; and the 
cxpofure of it to fale is an a& of difrefpe^. In the Zahir-Rawdyet 
there is a diflinftion between the milk of a female Jleeve and a free wo- 
man. It is related, as an opinion of Aboo Toofaf that the fale of the 
milk of a female flave is lawful, becaufe the fale of the fave herfelf is 
lawful. The anfwer. to this is that the fale of the female is legal, 
becaufe of the bondage, which is a quality of her perfon ; but fuch 
quality does not relate to the milk ; the one being alive ^ and the other 
dead. 

The fale of the briftles of a hog is unlawful, hecaufe the animal is 
elTentially filth, and becaufe the expofure of this article to fale is a de- 
gree of refpeiij which is reprobated and forbidden. It is lawful, how- 
ever, to apply it to ufe, fuch as Pitching leather, for inflance, in the 
room of a needle, as this is warranted by neceffity. « 

Objection. — It would appear that the fale of it is warranted.from 
neceflity , in the fame manner as the ufe of it. 


Reply. 
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Reply.— 'T here is no necefiity for the iale of itf -iince any quantity 
of it may be had gratmtoujly and without purchaff,-^\% is to be ob> 
lerved that hogs* briftles falling into a little water * renders it impure, 
according to ^boo Toofaf.’—Mobatnmd is of a different opinion* be* 
eaufe the legality of the ufe of the article in quefHon, is (according 
to him) an argument of its purity, jiboo Tbofaf^ on the other hand* 
argues that the legality of the ufe of it is founded on neceffity^ and not 
on its purity ; and there exifls no nece/Hty in the cafe of its falling into 
water. 

The fale of human hair is unlaw^l, in the fame jmnner as is the 
ufe of it ; becaufe, being a part of the human body, iKb neceflary to 
preferve it from the difgrace to which an expofure of it to lale uecef- 
farily fubje£ls it. It is moreover recorded, in the Hadees-Shareef^ 
that ** God denounced a curfe upon a Wdfila and a Mooftw(j/ila.**-— 
(The firji of tbefe is a woman whole employment it is to unite the 
Ihorn hair of one woman to the head of another, to make her hair 
appear long; and the fecond means the woman to whofe head fuch 
hair is united.) Befides, as it has been allowed to women to increafe 
their locks by means of the wool of a camel, it may theiure be inferred 
that the ufe of human hair is unlawful. 

The lale of the hides of animals is not lawful until they be drefl^, 
becaufe the ufe o#them, until then, is prohibited in the traditions of 
the prophet.* It is lawful, however, to Icll drelled hides. 

It is permitted either to fell or apply to ufe the bones, linews, 
woof, horns, or hair, of all animals which are dead, excepting thofe 
of men and hogi. The realbn of this is that thefe articles are purej aM 
are not conlid^red as tarrion: befides, death does not alfeA them as it 

* By a UttU water (fiiy the commentatera) ia here meant fuch a quantity as may be 
ceotained in a «r other veflel. 
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^oes the anttnal^ as thefe articles are not pofiefied of life.— It is to be- 
obferved that Mohammed^ coulidering an elephant as effential filthy like ■ 
a hog, holds the lale of it to be unlawful: — ^but the two difciples, con* 
{idering it in the nature of a wild animal, regard the lale of it, or of the 
of it, as lawfuL 

• • 

Iv in a houle, of which the upper and under apartments belong to 
different perfons, the whole, or the upper /lory only, Ihould fell 
down, in that ..cafe the proprietor of Ae upper ftory is not per- 
mitted to fell his right, (name^lT* the right of builduig another upper 
ftory,) becau& this, as ^ing only a right, is not pro^rty. , 

Objectk^.— I t would hence appear that the fele of a right to 
water * (that is, of a lhare in water ufed in tillage) is not lawful, as 
it is not the leller’s property, but merely his right ; whereas fuch a fele is 
allowed, if made along with the land, according to all authorities ; 
and according to one tradition (which has been adopted by the Sheikhs 
of Balkh) the fele of the right to water by itfelf\% lawful. 

Reply.— T he fele of a right to water is valid, bec3.ufe the term 
Shirb means a Jhare in water ; and that is an exiftcnt article, and in 
the nature of property ; — ^whence it is that if a perlbn, in a cale where 
it is enjoyed by rotation, (hould dcftroy it during the term of his right, 
he is refponfible for the value of it; — and alfo, that, when it is fold 
along with the ground, a part of the price is oppofed to the right to 
water. * « 

If a perlbn beftow or fell a road -j- it is lawful : but neither the fele 
nor the ^t of a water-courfe is valid. Thefe cafes admit of twoTup- 
pofitions.— I. The fele may be of the abfolwte right to the road or 

* Arab. term properly fignlfies draw^welis dug for the purpofe of wa- 

tering lands, and the right to the ufc of which is transferable, in the fame manner as any 
other property. 

t By a road is here meant a huie or narrow paflage leading into a ilreet or high-road. 

water-courfc. 
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M'ater-courfc, without defining the length or breadth of either.-— II. It 
■' may be of the right of palling upon the road, or receiving the benefit vrffe. 
of the water -Upon the Tuppofition, the difference between the 
two cafes is that the' road is certain and afeertained, bwaufe the 
known breadth of it is equal to that of a Joor-way : — ^but in the cafe of 
a water-courfe there is an uncertainty, becaufe it is not known how 
much ground the water covers.— Upon the fecond fuppofition, there 
are two traditions with rel^fl to a fale of a right of paflage on the 
road:— ^according to one tradition islaw^l; and according to 

another it is invalid.— The dlifferepce between the fale of a right of 
paflage on the road, arid a rit^ttif benefit rixun the water, (as inferred 
from the firft tradition,) ia ^at a right of pajfage is a point which ad- 
mits of being precifely afeertained, as it is conneded with a known 
objeft, namely, the road ; whereas the right of betufit from the water 
is of a ntf ure which cannot admit of being precifely afeertained,— and 
this, whether the water be conveyed in a trough fupported upon a 
wooden frame, or itt a trench cut in the ground. 


If a perfbn fell a flave as a female^ who afterwards proves to be a a deception 
male^ in that cafe the fale is utterly null.— It is otherwife where a 
perfbn fells zgoat (for inftance) as omakt and it afterwards proves to veiida^thc 
be a female ; for in that cafe the contrad of fale is complete : the pur- but no^ '* 
chafer, however, has the option of keeping the animal, or rejefting 
it. The difference between thefe two cafes is founded on this general 
rule, — that wherever denomination and pointed reference are united, by 
the feller pointing to the fubJcA of the fale, and mentioning its name, 

(as if a perfbn fhould fay ** I have fold this goat, for inftance,)— in 
this cafe, if the article referred to prove eflentiilly different fjrom what 
was mentioned, the fale is fuppofed to relate to the artic/e named i 
and therefore if the article referred to prove of a different fpecies from 
what was naftied, the fale is null.— If, on the other hand, the article 

* Literally, ampni the water t» reWf (by opening a fluke, or lb forth.) 

VoL. n. L 1 1 
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referred tqi prove of the fmu ffecies with the. ertkte oamied, but of % 
different qxiality^ in this cafe the {kie reh^ to the article v^erred 
and where fhe^article r^erred to is, found* the £de is d^Mpkte^: the 
purchafer, however* has in. this inftance an option* ^heirauie' of the 
quality mention^ not exii^ng in the article ;>~-as wh^e^ for inftance* 
a perfiMi fells a fcvc as a bakery and’he proves to be a fcribe.^'^Giw it 
to l>e obfenfed that a male and a female (lave are hot of the fame, bnt 
ot Pm Afferent fexes^ which is accounted^ m this inftance* as eqiiiva* 
lent 4o being of different ipecies* benufe of their difierent hfes; 
whereas in goats the (>b^e£l for purchsife ^paindy* to eat thetr flejh^ 
is the lame* with reQ>e^ ,1^^ ^ *^4 the^/ima/r* and there* 

fore they are nqt held to be of two fjjecieS.— ^ is proper to 

remark* in this place* that* amori^ w/vyers* the unity Or dif- 
ference of the ohjeSI, and not the Uhlty or dii^rcnCe of the ^hee, 
determines the unity or difference pf thej^nVj. Thus vinegar of the- 
grape is held to be of a different l^spS frOm fvieei juice of the 
grape. 

If a per^ purchafe a female flave for a thtniiand dirms, ffipulating 
either Ok future or immSaie payment* and having taken poflellion of 
her* fhoutd fejii her to the perfbn fiom whom he had purchafed her* 
for hve hundred d^Z/nx* previous to his ha^g ffliade payment of ttfe 
thoufeild dirms, this fecond'fale is invalid. Shtfei is of Opinion that 
as the right of property ih the Have had'Vefeed in the purchafer* be- 
caufe of his having tadeen po^lHoh of her* flich fale* on the part of 
the purchafer to the feller* is valid* in the feme rhanner as it would 
have beert valid to any other perfon* — ^br as it Would have been valid 
to the felter in cafe the fecond price had been .equal to or greater than 
the firft*--or in cafe ithadbeen in ext^ahge for other goods* although 
thefe Ihould- have been of a lels value.— T^he arguments pf our dbft'ors 
are, — ^F irst* a Wadhion titax jtyeejb'a, having Heard of a wonian who, 
having purchafed a female Have from Ztyd Bin BAkim for eight hundred 
dirms, had afterwan^ fold her to Z^d (6t&%h\iteddtA dirttis, 

' ^poke 
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fpoke to l^r thqs ; ** TAu pitrebafi and Jak m pkir pmt is hai% hi- 
** farm Zeydy that certainly God w/// render null bit j^pilgrimages 
** tend enterp/rifs acUetoed edangwitb the pro^t unUf be. tepent ^fucb 
** cmduS,''’^wsiwtru'ti if the &le in qneftion be valid, it foUoM^A 
that the hrfl ieUtf remains indebtied to the purchafer for foe hundred 
DiRMs, and^c purchafer to him for me tboufand DiRMit. Now if their 
account ihouldbe balaiiiced» and five hundteididKrmr be ftryck off from 
the debt of the purcha^, in liquation of his claiiri upoit the feller, 
there remains five hundred due by the purchafer, for which he has 
receive no return, and thb is Unlawful. It is otherwife where the 
feller, in the , fecond, ^ei, |^es, the pvmhider goods, in be- 

canfe th^e the didenH^q^^iih^i<i|t : being apparent only with re^ 
ipeft to acliclte o£ 

If a perfbn, having purclufed a. femafe Have for few Iddidred 
DiRMs, and taken pofleffion of her, fhooMiafeerwards, iMfere he had 
difcharged the price, fell her, in conjuuftion with another,^ for fm 
hundred dirms, to the perfbn from whom he liad purchafed her, in 
that cafe the fale is valid with refpe^ to the female {lave whom he had 
not formerly. purchafed ffVNn. that perfe% but nuUwith refpe£b to the 
<>th^« The reafeiit of. this is, that, as;a imtjOf the price is necef&ri|g; 
oppofed to.the,antviUve« it follows th^ he purchafes, a flave, and fe^ 
her again- to the .fam^ perfen for. a lefs. price than, be had pur» 
chafed her for, which is not lawful, , as has been alre^y fhewn.-^ 
No fuch reafen of iUegslity, however, exifting with regard to the 
fale of the other, ilave, it is therefore valid, in a price proportioned to 
her value. 

OBjBCTiQVt — would appear that the fale. of. the other Have is 
alfb invalid* becaqfe the perfbn has ibid both by one contriuS!, and as 
theTale oftbe air isinvaUd,) it wouU.follow that- the fale of the o/>^rr 
is alfo invalid, (accoiding to the. tenets oftiUnegfe,) in the fame man- 
ner- as where a. feceraan. and. a, Have art^EmU by one contra^, the 

Lila fale 


but tbe con< 
trtft i« not 
ioviKd with 
ftTped to any 
othfr fubjedt 
which miy 
be joined to 
the orifiiiiil 
inthniw^fi 



444 



S A JL Bl Book XVI^ 

fate of Hat foot being in that cafe invalid as \vifdl as of ther 
freeman. A 

REpLY.^The £d6 of the other lla<i;e' is vidid ; and the kivsdidity 
of fale with reff>e£t to tine does ncK affe£t the &le of the ; becaufe 
the itpoali^iy, this mftaace, is •uoeakt as there is a diiierence'of 
opinion regarding it atnbngft our doctors; uid allb» becauio it is 
founded on a fhipici(m of the effed of which fufpicion 

cannot extend beyond the Jtu^eB ^ fulpicioa, namdy* the hril 
flavcv t ■ . ■ 


tion oi a 
ci£c tare 
yalidatea 
fale. 


ila- 

fpe- 

in- 


If a per^ paitba&’ on thif it be weighed 

with the vel&l hi which it is con^iil^ 

rails lhall be made on accoum of tne Veflel, iide is 

not'v^; whereas, if the cpnditibh be» vi general terms, that 
^ dalpiDnihaU be made ftn: the wei^t oSf the ve^» * it is validi;— > 
becauiethe conditioa is not eflential fa the contrad, whereas 
the AzZ/rr is eflential* 


Cafeofadif. 1 f a peiibn, having purtdiafed mt in sf leathern bag, Ihould carry 

the feller weighing 
the bag he had car- 

uined the ** ried away with him, asthat weighed only^vr iiATLs ;” in thiscafe 
commodity. avcrmcnt of the purchafer is to be credkid, whether the queftion 
of dilagreement be confidered is relating to the bag being diflereut,—> 
or to the confequent difierence it creates wkhirefped to the quantity 
of oil; becaufe, if the difference be con&fertd as reUtihg to the iden-^ 
itiy of the hag of which the purchafer had taken pofieffion, bis afler- 
tion mud be credited, fince the word of the pofleifiir is Co be credited, 
whether he be, refponfible for the article (as in the ca& of an ufurper) 

. or merdy a confident fy& in thee^ of a irufiee^’—<x if, on the other 
hand* the difference be‘:,f||pdh^ as rehtting to the quasMity of e//, 
this refolves itfdf into a ^^ercQce with Jefpt^ to the^ f the 

frue^ 


it *way with him, and afterwards return a bag to 
orthe veflei - ratls. and the feller afRirt that this is not 
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pricct the feller daimihg and) the purchafer acknowledging lefs: 
the purchafer is therefore the defendant ; and the aiieition^f & de> 
fendant, upon oath^ muft be credited. 

If a Muffulman defne a either to purchafe or fell wine ur 

a hog bn his account, aA accordingly, in that cafe 

(according toJF£ow£^) fuch lale or pufohafe is valid:' but an order of 
a Mulfulfna» to this e^A being in the highefi degree abominable, he 
is therefore enjoined (where it refpe£ts they^ of thpfe articles) to de- 
vote the price obtained for ^cin to the poor.— The twp dilciples 
maintain that the puixlta^ or or a hog by a Chrifiian^ on 

account^ of a ^ j^ahd the farhe diflerence of opi- 
nion alfo obtains with ra^c« to pie cafe of a appointing an 

agent for the fale of the gatnlb hd ’may have cau^t, when it became 
unlawful for him to make Tuc^ *^1^^ argument of the 't we 

dilciples is that the cohf^tuent, as hot having himfeif the power of 
felling or purchafiug thefe articles, cannot of confequence ihvefV 
others with fuch power;— befides, sw all the afts of an agent revert 
to the conftituent on whofe bi^alf the^are performed, it is therefore 
the fame as if the Mu/fulitum were to fell or purchafe tliefc ar- 

ticles, which would be ille^'. Theargurhent ofHanr^ is that the 
cmtraSlir (that is, the purchafer t>x tKey^Z/rr). is/ in this inftance, no 
other than the agent diis reafbn, that Ar is fully empowered to 
perform thefe aft's : the reverting; moreover, of the property Po the 
conflituent is a neceffery and' unavoidable edeft, and therefore is not 
prevented by his in the lanie manner as the articles in quefliou 

may defeend to z Muffulman 1^ /aArr/rawce;— (mother words, if a 
ChriJUaUt whofe heir is a Mujf^numt fhbuld himfeif embrace the re- 
ligion o£ and afterwards die, before riclcafing his hog^ or con- > 
verting his liquor into vinegar, in that cafe they would dbfcend td'^Ms 
Mujfubnan heir.)— It is to be obfeiVcd, however, that although 
ueefa admits the validity of "the purebaje thefe articles hy a Cbrifttan 

agent, on behalf of a Mu£ulmiu$t flill he holds it incumbent on 

Uic 
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If a perfbn fell a male ilave, on condition the purchaler (hall 
emaf^npate hint* or n^e^ luj^j ^ or if a 

perfoa fpU 9 , fm^e, flkyta 

htr i^3]^vi8^4;Tbpcaj^ip tjtps.isa 

0 ^, d co^tio^y—wi. ?{<!!; C9p^mnf4 %; t^^ prophet..->«TThe 

ru|p, in tjiis part^vd^r|. is, t,enft pi|r dpi^ors, that, the 

infcrtionof any c<mdltipn^ which i$ a^a^ei^^y^^ the coptraSt 

(fuch as where ^ li^er targam&t^ ; the pprphialer become 

** proprietor of^ the article i^d|^ ^llfh^n^ way ai^^ 

contrad. fince that wpuld. be d[^hUme4 "^u4ii|he^^ i^pula- 

tion;^ 7 - 4 t|d, bn^the other h^d^ that, t^^mlertaon of an^ condition 

whir ls hot a ncceflBiy rclult oirthe ‘<^ii^raa,7*“\4.h^^^ there is 

an adywtage eit^ef.t9‘'^he hu 3 ter or thejfif^Vi^of the 

laic, if capj^ bf chjoying im sulvant^^^^^ the feller bar- 
ges that “ the purc^fef iKaU to him,”} 

renders the co^trad ^^^4? .heca^fe' extraneous adl 
is, ia thif iufbnce, re(jyired firom the pui^hafer, without, feipulating 
a recompence to him, ahd^whi(^ pf.confeque^ice ls of an ufurious na- 
ture;?— and allb, hccaufe as there^is an a4yantage in th;s condition, to 
xhefubjeS of the lafe, who is capable of t^ain^ It, it follows that a 
conteiilipa mufe nepeflanljr enfue, hence’ the. otged <^, lale, 
fnam^y, the pceyentipa of ll^e), is;fn^ji[at^^^ of this 

nature, are thenefbre u^wful, excej^g where cui^zi.and precedent 
prevail over analogy,; 1 ^ wlfem a jpa^ purcl^i^' unfewed i^oes \ 
icondition of the feUer*8 jfewing, or cau^ig thj^ tp he fevyed for^^h^ 

^he iufertion, on the other hand, of any cbndihpn whidh^ is not a 
necei%y refult of the cont^a^^ an4,which|j morepyer^ is not attended 
whh advantage to anyparti(^iar.^{(^*i2^ ,n^ot^ inv^ate J^^ 
tra^,--Jhi exarnple of this occurs wh^a^rlpp., fe^^^ aid^pfil, on 
condition that “ the puFcha% whifjh condition 
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is kwfuljr Becauie. there is no patticukr pdrfhb wiiole flight it is to 
etaim the Irerfonhahce of it, ((liiiM the SnS^ ^ f6 

doing,) and hence neitJiltf ufiiry hbr ftrife can attei^lhch a ilpdKtbh. 

Now^ having explained the tenets of our doctors, it is pre^r to re- 
mark that the conditions recited ih ^e calles in queftioh are refitig-' 
narft to the riathto bf ithe tontilift^ as th^^ to tb depirive the 

ehalBr of every rt^t to which the ^e etititles hiih ; and they alio 
divolto ah advahfa^ tS the ilily'e^t of the tide, tvhb is hapahle of 
elainungi(:<^hey therefdre ihyaiidite the contrai^;;^— diflehts 
from onf doddb* as. he hokh the fide of a flaley <ta chtt^hbh of hb 
eitt^ic^tiony to be valid» 

Jr a perlbi ihould emancipatoa Have whom he had purchafed on 
that c6hdition» then the fide,; wh'iehv hecaule of fueh condition, was v*aeicy. br 
previoully illegal, become^ valid, Recording' to Wane^a'X and the 
purchafer b relponfible to»the feller for the price. The two difciples 
are of opinion that the «ttbncip«^tioh does not render the falb valid ; >'de p<w- 
and that therefore the payment of the oelWi andhol of thejir/cr; jg 
incumbent on the purchafer } becahfe, as the fide Was originally mi> 
valid, in confeqnence of the cdhdhSoil, it caii^Rk afeerwards be ren- 
dered valid by meana of the toMufteipation, ah}!’ more than by the 
purchaferS warivTbg. or the Have# The feaferiiitg of 
is, that although the condition of emancipating the Have be not, in 
agreeable to the requifites of a contra^ of fale, (as was before 
explained,) IHll it b ib m ^e3i becanfe it conapletes the right of 
property on the part of the purchafer ; and a thing becomes efea- 
blilhed and confirmed by its completion;: whence it b that the 
ejtnancipation of a purchafed Have is no bar to a ri^t of compcnfetkai' 

^m t^ feller in daleof a.defefl. 

Ip a perlon fell a on CQnditbn tbat he fliall ferve Hhri for Sale IS rcfi- 
the fpace of two months after the fiik,**— ora btmfe^ bncii^ition by a referva- ’ 
that *« he fliall rdide in it fer the fpace of two il&^s after the ^""anMe7» 

:^faicr 
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** or* a per&h fell any otKer article, on conditicn of the 

folds purchali^s lending him .a tBrm ((gir inflance,) or making hka Ibme 

prefent,*Ythe i^e Ib fufpended on any of thefe conditions i^. invalid: 
viRST, hecaule thefe conditions are not. agreeable to the nature of a 
fale, and are attended Avith an advantage to the feller. Secondly, 
becaule the prophet has prohibited a i^e on condition of a htmi and, 
THIRDLY, becaule, if any diminution be made in the prke, on ac- 
count of ihe fervices of the Have, or the refidence in the houfe, it 
follows that a contradl of rent is interwoven in that of /ale r or if, on 
the other hand, /wdiflohmtion be tirade in.- price on thefe accounts, 
it follows that a deed of loan is interwoven in the iale ; and hnrh of 
thefe w illegal. * 

«r, tsythefti. , Tv a perftKi fell goods on condition of his being jpermkted to 
Seisin the fufpcnd the ddiv^y for a moiith, the iale is in fuch cafe invalid, 
dMvtrjofiti l)ecauie a fuipeniion with reipe£t to the delivery of goods which are 
extant and ^edfic is an unlawful condition. The reaibn of this is 
that a fui^nilon in point of time has been ordained by the law, 
merely ibr the purpoie qf eafe, and is thcr^bre only applicable to a 
Jebty in order that the debtor mayiutve tuhe to collect the fum within 
the preicribed period and pay it accordin^y;— but with refpeA to a 
thing aAually extant, (fuch ?».cb^bt for inilance,) there can be no 
occaiion for inch lulpenlion. 

a 

The £de of a pregftant Have, with a refervatioh of the foetus in 
her womb, is invalid; becaufe k is e general rule that nothing, the 
iale of which by itfelf is illegal, can be made an exception to a con- 
tract of fide; and of this nature is a foetus. The Iale, therefore, i» 
invalid, becauie of the invalidity of the condkion^ It is to be ob- 
fervedthat a eontraft of Kitdbat, of biret or of pawnage, are the 
fame with a contract of fidf, in this refpeCt, that an invalid condition 
is a means of invalidating the deed, ; the caie of KitSatj how- 
ever, the invalid condition muft aOtuy^^ exift in the deed ; as when a ' 

perfbn 


m, by the In- 
' fertton of an 
invalid con* 
<4iition^ 
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perfbn enters into covenant with his (lave to emancipate him on con* 
dition of his giving him vihuy or a bog. It is al(b to be obwved (hat 
in the cafes of gift, alms, nurriage, Kfmhy and compofltion for 
wilful murder, the exception of the Jatns does not invalidate the 
deed^ on the contrary, the deed takes place in fullrt but the conJitien 
is invalid. In the lame manner, an exception of the fatus docs not 
invalidate a legacy ^ for in this cafe the exception is a valid condition. 


If a perfon purchafe cloth, on condition that the (cllcr lew it uito or of a con - \ 
the form of a veil: on his account, the (ale is in fuch cale invalid ; 1 

(ince this condition, befides being attended whh an advantage to the ^ 

purchafer, is not a rcquilite of the contract of fale. Moreover, this trta-, 
necelTarily fuppoles the implication of terms of two different con* 
trafts ; that is, either of fale and /««*, or of fale and hire. 


If a perfon purchafe one (hoe from another, on condition that the 
feller prepare z fellow to it on his account,— or purchale a pear of 
(hoes on condition of the feller making (traps to them, for the purpolc 
of tying them, the fale in either cafe is invalid. — (The compiler of the 
Heddya remarks that this is according to analogy', for a more favour- 
able conltrudion would fugged that fuch (sde is lawftil, on account 
of its being cuftomary amongft men.) 


If a perlbn (hould purchafe an article, and (bpulate the pajmrient or byaSipu- 

f y X %M-L -a m, latioiioMlic 

of the price on the day of the new year, or on the Mwrjtm^^ or on payment of 
the faft of the Chrifiians-\, or the day of breaking lent amongd the 
Jews, the fale, under fuch conditions, is invalid, provided both parties 
be not informed with certainty refpedling thofe }>eriods. The fale, both parties. 


* This is alfo termed Mrhkm. A fefti.val obfenred by the andeot Ptrfiens on the 
day of the autumnal equinox. t 
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however, is lawful^ if thefe pedods- be albertaiited within, the know* 
ledge of iwth parties. 


or the date of 
the occur- 
rence of 
which ir un- 
certain: 


A SAi'K is not vsdid where the price is ilipulated to be paid on the 
return of the pilgrims^ or, on the cutting of the grain, or on the 
gathering of the gmpes, or on the (hearing of the iheep, — ^becaufe in 
none of thele cafes is the period abfblutely determinate : contrary to 
the ad of batl\ for the giving of bail, until any of thefe pe- 

riods, is lawful ; becaufe a /mail degree of uncertrinty does not inva- 


lidate a bail-bond, in the feme manner as it does a contrad of fale. — 
however, a fale be made in an abiidute manner, and the feller after- 
time of pay- wards agree to receive the price at any of the periods in queflion, it 
by a is lawful, bocaufe, this flipuktion not being included in the contrad 

of &le,.it becomes a Jiipvlatien with regard to payment of debt, (not 
ihz prke) which admits of a fmall degree of uncertainty. 

-a* ’ ' . . . ■ ■ 

A we, tnva- fv a fide be made, ftipulating payment of the price at any of the 

^cMcof fti- periods sdsove flated, and afterwards the purebafer and feller jointly, 
or the purchaler ^one, remove the obftacle of uncertainty *, prior to 
of payment, -the adual occurrence the period ftlpulated, the fale then becomes 
vi^. Ziffer maintidns that,, the iale being originally invalid, the 
oHhe unc». fubfcquent removal of, the obftacle cannot render it valid ; in the 
tainty. fame manner as a marriage ori^nally contraded for a fixed period 
would not become valid by rendering it perpetual. The argument of 
our dod(»s is, that the invalidity of the fale, in this cafe, is merely 
becaufe «f the appreheniion of the litigation, to which the uncertainty 
may give rife; and of courfe, when this uncertainty is removed, the 
fale remains valid. Moreover, as the uncertainty,* in this cafe, re- 
lates only to an accident ai cireunftance^ that is, to the period when 
the price is to be paid, sftid not to the price itfelf which is one of the 


• By paying the prif/, or fixing the time of payment to feme fftdfit period, fuck » 

yirty dajt for infiancc. ** 


eflentials 
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eflfentiats of fale, the uncertainty is capable of be&ig retnowl. it t$ 
otherwife where a peribn fells one £rm for two dirmsy Jind after> 
wards relinquithcs the additional Srm\ for the fale docs not in con- 
lequence of fach relinqaiihment become valid, lince the invalidity 
related to the price itielf which is an ^ential of the fale. It is ilCo 
otherwife in a cafe of marriage for a paitkular period, becaufe this, in 
fa6l, is not a marriage^ but a (eparate deed called Matat *, and by no 
fubfequent a6ts can one deed be tranfmitted into another deed. 

If a peribn expoie to laic a freeman and a Have, and fell them both The ftie of a 
in one contract, ---or, in the lame manner, lell a carrion goat -f, and 
one that has been (lain by the prelcribed form of fuch lale^ 

according to Hatteefa, is utterly ^nvaliMpth relpeft both to the free- 
man and the Have, as in the ^rficzfc, atra^the carrion, and flain goat, 
as in the fscond ; — and this, whither the feller have oppoled a fpecific ^ 
price to each or not : (the two difciples arc of opinion that if a fpcci- 
lic price be oppofed to each, the fale is valid with refpe^t to the Jlavcy bat ifflBlm- 
or the Jlain goat.) If, on the contrary, a perfon unite in fale, an abfo- 
lute Jiave and a Modabbivy or a flave that is his property, and another 
that is noty the fale is in either cafe hiwfol, with refpcA to the ablb- with reV^ 
lute flave, or the (lave which b his property, in return for a proper- 
tion from the whole price flipulated. This is, according to our doc- 
tors, (namely, Haneefa and the two difciplcs.)~.^^/* is of opinion 
that the fale is not lawful in either cafe, with refpe^t to either fubjedl. 

The two difciples argue, that where a fpecific price b oppofed to each 
particular fubjeft, the invalidity of the fale extends only to that fub- 
jeft which contains a caufe of invalidity, (namely, the /reenum or the 
earrton) but does* not reach to the other fubjeds, (namely, the flave 
or the flain goat ;) — in the fame manner as where a perfbn marries a 
ftrange woman and his own lifter by one contraA, in which cafe the 
marj-iage is valid with rcfpeift tp the ftrangcr, although it be invalid 

• Sec Vol. r. p. 91* t Meaning any <Icad goat, not fl^in according to law'. 

M m m 2 with 
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> m V doeV ti« exteSll totht 

ilrar^erslipand fo alfo in the caiem*(|ucfliQQj. It sothei4^ 
where ||he price of each particular fubje£t been fpecifi^l for i^.i 
tbat*/a^'thp invalidity extends to the whole. argues v||h4t 

there' is a material difference between the two cafes;— namdy, thc< 
cafe^of jicming in fide a fveeHtan with a (lave^ and that of joining a Mor- 
Jabiir with a flave; becaufe a freeman, as not being property, is utx 
terly incapable of being included in a contrad; of falej and as the 
comprehenfion of him in the fale neceflarily eftablilhes the condition 
of the acceptance of the £ile with refpe£t to Aim, it follows that the 
fale is inva^, . becaufe (ff the invalidity of the condition: contrary to 
marriage, as that is not rendered invalid by an invalid condition. 
The £de, on the other haiy||tf a flave the property of mother, bi- of 
a MokdtiA, MedoAAiry or is merely fuj^nded, for thefe 

may be included in a contraft of fide, as th^ are property, — whence 
it is that the &le of them may be carried into execution, m the cafe of 
the/ranger's flave, b^ the confent of the proprietor,— in the cafe of a 
MekdtiA by his owe confent, — and in the cafe of a Madabbir or Am-Wa- 
lid (in the opinion of the two Elders), by a decree of the Kdzee to this 
effe^:— but as itis to be fuppofed that the proprietor of the flave, on 
account of his right to the fubjed of' the fale, and the Makdtib, 
idoddbbir, or Am-Walid, becaufe of the claims eftablifhedin their per* 
fons, will repel the fide, the fale therefore is executed only with rela* 
tioh to the abfolote Have in the feme manner as where a perfon 
purchafes two Haves, of whom one dies previous to the purchafer 
taking pofTeffioh of them; in which cafe the fale holds good with 
rcf^ft to the/)thcr. . ‘ 


SECTION. 
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^HBMBVKR the purchafer, in an invalid iale, takes poilefllion of 
^’Hhe goods, with the confent of the feller, then, provided both the 
goods and the price be property*, the purchafer becomes proprietor 
of the article fold, and remains refponftble, not for th e /rwf, but for the 
value of the goods, in cafe they be deftroyed in his poilcflion. 
Sbafei maintains that the purchafer does not become proprietor, al- 
though he take fopjm of the article, becaufe an invalid fale is for- 
bidden, and therefore cannot fubftantiate a right of property : bcfidcs, 
any thing which is forbidden is not {anftbned by the law, fince pro- 
hibition is repugnant to ordinance % an invalid falc, therefore, is in no 
refpca fanftioned by the law; (whence it is that the purchafer of 
goods does not become proprietor before feiaan;) and the cafe is con- 
fcquently the fame as if a perfon fhould fell fomething in exchange 
for carrion, or (hould fell vime in exchange for money. Our doftors, 
on the other hand, argue that, in this cafe, the genital of fale 
(namely, an exchange of pfoperty for property) exifts. The/«^>(Sf 
of the fale, moreover, is property, and is therefore oft fubjeft. The 
buyer and feller alfo arc both competent to the aOc ; — and where all 
thcfe circumftanccs cxift, the fale is duly contraaed. Bclides, the 
prohibition is no way repugnant to the legality of fale itfef ^ be- 

caufe the prohibition relates only to an accejfary circumftance, name- 
ly an «n»aA</ ; the right of property, therefore, after fciiin, 
accrues to the purchafer in virtdc oL xiwfale itfefy which id legal, and 


III an iwwdid A 
Tale, the pur- 
chafer is re* 
(jxinrible, not 
tor the pri€€^ ; 
but for the / 
vtklkt, of the 
siticle» in 
cife of its pe- 
rifliiog in nis 
handle where 

mfiiiitb 


* That iS| be of Aich a nature as to conftitute property. 
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-IvJ flt J.«_p^u e of a n . which is proh^tedj or contrary to the 

rarafeovfl^tKw^c^^^^onae^proprictor of the 
goods ^ 5 ^'Afcizui, for two realbus: — first, bccaufe, although an 
fKy^id-^^NlK a caufe of right of property, yet it is a weak caule, and 
thc ^re r^ Aahds in need of the aid of feizin to ^ve it : — se- 

condly, becaufe, if the purchafer become proprietor jSrwwKj to the 
feizin, it would necellarily follow that a fandiiun is given by law 
to the invalidity,, whereas it is incumbent to remove the' invalidity. 
\Vith relpedl to the cales of a lale of any thing in exchange for car~ 
rtoUi o«' of w/W in exchange for money y the eflcntials of lale do not 
exill in cither of thcfc, as has been'already demonftrated. It is efta- 
blilhed as a condition, in this inftance, that the feizin be made with 
the confent ^ the seller; it is fufiicient, however, (according to a 
favourable confl:ru£lion of the law,) if this confent be by implication ; as 
if the purchafer Ihould make the feizin in the place of faUyZnA inprefence 
<f the feller. I'he realbn for a favourable conftruflion of the law, 
this particular, is, that as the leller, by the contract of lale, virtually im- 
powers the purchafer to 'make feizin, and as the purchafer does fo in his 
prcfencc, witliout his making any objedion thereto, it is therefore con- 
il:ruedtohavebeeumadew//^i6/rce^«/: inthelamemamieras theleizin 
of a gift, in the place where the deed of gift is executed, is valid ac- 
'Cording to a favourable conftru£tion of the law. It is allb a condition, 
that both the goods and the- return be property y in order that an ex- 
change of property for property (which is one of the jailors of fale) be 
ellablilhed ; for if this were not the cale, the lale would be nully in the 
llune manner as a lale in return for carrieny bloody the perlbn of a 
freemany airy or the like ; and hence if, in thefe cafes, the purchafer 
Ihould take pollellion of the goods with the coulent of.the leller. Hill 
andthe valae he is not refpoiilible for them. With relpe£k to what was Hated, that 
in'moDorror the feller remains relponlible, not for the pricCy but for^the value 
accoiSng^to ** goods,” it relates only to fuch goods a$ are of a nature to be 

iche article compculated for by money ; for with relpedt to fuch as are com- 
penl'ablc hyfmtlarsy the purchaler is relpiblible for a Jimilar ; becaule 
7 that 



45S 


Chap. V, SAL E. 

that which is a iimilar ho^h in appeara$Kf aad ia a 
able compenfation than that'^hich js* fimitar * iq ejfe& wXyJt 

In an tttvalid falc, cither of the parties, previous to the has Either party 

the power of annulling the contra^, in order that the inval^ty of wntnS bit* 
it may be removed. The law is aUb the fame after feizin, provided 
the invalidity exift in the body of the contrafl. If, however, the in- 
validity be occahoned by the addition of an imalid condition, the per- 
fon ftipulating the condition is allowed to annul it, but not the other 
party. ‘ ^ ' 

If the purchafer, in an invalid fale, take poiTeiTion of the article, A nurchafer 
and then fell it, in that cafe the fecond fale is valid, — ^as the firft pur- mIW We*" 
chafer, having become proprietor in virtue of feizin, is fully compe- 
tent to fell the article : — and, upon his fo doing, the right of return- tide, 
mg the article to the firft feller expires:-— FIRST, Becauft the right of >■; which cafe 
the inSvidual (namely the fecond purchafer) is conneaed with the ainXythe 
fecond fale ; and the annulment of the firft fale in confcquence of its 
invalidity, i»oa account of the right of God*; but the right of the 
individual has preference to the right of God, as the individual is nc- 
cefiitous, whereas God is ml fb secondly, Becaufe the firfi fale 
is legal in Its ejiencr, but invalid in its quality, — whereas the fecond 
lale is legrf in point of both'; and it follows that the latter cannot be 
bbftrufted in its operation by the former: and, thirdly, becaufc 
the fecond fale is made with the virtual aflent of the firjl feller, as the 

power to that effedt was by him beftowed on the firft purchafer. It 

is otherwife where the purchafer of a houfe, in whicli there is a right 
eXShaffa, fells it to another; for there the perfon entitled to the right 
, of Shaffa has neverthelcfs a juft title to it ; bccaufe it is the right of 
the individual, in the fame manner as that of the fecond purclufer ; is 

• In other words ,— riibt tf the lAW. 


equal 
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to it in point of legality ; and has not been forfeited by any 
power givm by him to the purchafer to make the fale. 


If a perlbn purchafe and take pofleflion of , a flave, in ex- 
articie in re- change for w/ffe, or a iegt and afterwards either emancipate him, 
wWchTs^*- fell him, or beftow him in gift, all of thefe adls are valid, becaufe of 
af^T^poflif^ the purchafer, in virtue of the feizin, having become proprietor ; and 
fiondi^fe he is refponfible to the Icller for the value of the flave. In the cafe 
of emmcipa/ion, as the property immediately ceafes, the flave becomes 
fibVoni^for were) deftroyed^ and hence proceeds the refponfibility of the 

the purchafer for the value. In the cafe of fah or gift^ the refponfibility 

arifes from the right of returning him to the feller being annulled in 
confequence of thele deeds, as has been already explained. It is to be 
obferved that perwnagei or the making a flave a Mok&tib^ is equivalent 
to fale^ and therefore annuls the right of return to the feller. The 
redemption of the pledge, however, or the inability of the Mokatib 
to perform his covenant, reflores the right, becaufe the bar to its 
operation is removed. 


The feller 
cannot re- 
fume the ar- 
ticle until he 
return the 
purchafe-mo- 
ncy: 

and if the 
feller die, the 
purchafer is 
entitled to fet 


Ik an invalid fale, the feller is not allow^ to refume the goods 
from the purchafer, until ' he (hall have firfl*reftored the purchafe- 
money; becaufe the goods, being oppqfed to the purchafe-money, 
are retained in the nature of a pledge until the reftitution of it. If 
the feller fhould die, then the purchafer has a prior claim to the fub- 
jeft of fale ; that is, he is permitted to take payment of the price 
from the fale of the goods, giving the remainder (if there be any) to 


up tke article other ckumants; becaufe, as he has a right in the goods fuperior 

to fale, to in- . , ■ ■ ® v ‘ ^ 

demaifyhim. to any Other perfon, during the lifetime of the feller, he conf^uently 
price he haa has a right preferably to.the fcller's heirs or creditors after hisde- 
ccafe; in the fame manner as the holder of a pawn. It is to be ob- 
ferved, that if the price was paid in dirnut the purchafer has a right 
to exafl from the feller the identical dirm he paid him ; fince the 
purchafe-money, in the cafe of an invalid fale, remains in the hands 


of 
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of the fcJIer iij the Mturcof au .AOjj*le^ji- 

cal iCrm be upt in his poiTefliony tb<^ tbp pyrchal^r to ph 

e<]uiv4cat. 

If a perfon purchaie a Jbou>l4% and afterward? c«fe 

convert it into a mofque, hois in that cafe rei^itfibl^ according to prapcny, m 
Haneefa^ for the value of the hpufe. ‘|‘his ia,airo related by Mw *, 
in the yai*w Saghetty a$ the opittioa but he after* 

warth entertained doubts refpe^ing ft. , The, tvm dtlciples niaintain Ser«ninviiii 
that the houfe muft be reftored to its origiital ft^e» and then returned 
to the feller .*r-The fame difference of opinion obtains; if the pur* 
chafer fhould plant trees id the court-yard of the houfe. The iM’gu* 
mentofthe two difciples is that the, right of. the 4. is- of 

weaker confideration than the right of the/l^er it is that 

the right of a neighbour requires to be fuppprted by a decree of the 
Kd%efy andillfb, that it becomes null, by any delay m the demand of 
it,— neither of which is the cafe with rdpC'ft,*^ tight;) and 

as the right of the neighbour, which is the right, Wouhtnot 

lx annulled by the converfion of the hpufe into a mofque, it follows 
that the right of the feller y which is ranger, is not thereby an- 
nulled a fortiori. The argument of Heme^a is, that the ad of build- 
ing or planting proceeds* on an idea of perpetual pofteftidu; that the 
purchaftr in fb doing ads in Flftue of a poWer to that efted which he 
holds from the feller ; and that therefore the feller has no right to the 
reftitution,’ in the fame mannec as in the cafe of its being refold by 
the purchafer. It is otherwife with the right of a neighbour y as he 
does not give poWer to the purchafer to buUd or plant on the place 
over which his right extends; whence it is that if the purchafer had 
either beftowed it in a or ft>ldit, his fright of neighbourhood 
would nevertbelels ftiH have remained in fprce.'^ Aboo Toofify who 
reported what is here advanced as the ojanion ^ Ijlharegfit on this fub- 

t * Arab. Sbaffin meaniBg the pwfon ent'xlcd to the ngbt of pre-emption in virtue ni 
Shaffit. 

VoL. II. N n n jed, 



45« , ® ^ ^ Boic xn 

a^rwaids AWBoiy, as has 1 nIbiI_i^^ obfivteii 

Mohmmujl^ fiowever, ih 

ferenceof opmionJiere recited :-r-fbr, he lays, ‘*.where a purdbafia*, 
** under an ipyaliid &le, builds upon the ground be has puMchaftd, 
** the nd^b^r has nd ri^t of Sii^a therdn» accnr^g to tilU^ two 
** ^fciplei, any more than previous to die'puithale.** Now !»'£&•> 
ea dre other hand, has fhaintainid that in fuch t^-tlieiko^^ 
hour is entitled to take the place, upoh the ifatue, shttie 
of his ri^t of 5i^^, it de^ fidloers tihat in his opinion the 
of the Keller is anhuUed; bemufe it is m this drctnnftMlee that he 
founds his opinion of the exiftenceof tike ri^ of foice fo long 

as the right of the /filer remains in force, that of theiiw]i^#«irr cannot 
take place ;*>^vriiereas, according to the tOro (Bfoiplea,’ the right of 
the ^ler is not detlroyed by the buil^ngofthe pUtdiaifer, andthere» 
foie the elaim of S6afi does not take place." 

The It a perfon pprdufo %fmak JUf^e (for inlbanCe) by an invalid coh- 

th^nrehi^, traft, aud take pofiedion of her, and the feller take pofleKSon of the 
fiSiwtrtide purchafcr then dirpofe of her, by fale, to 

purchaTed ' aKothcT p^ccO at a profit, k is in that cafe incumbent on him [the 
Sn'"' purchafer] to heftow in charity the profit fe acquired :>**but if the ftrft 
have acquired a proKrt u^n, or by means of, the pur* 
chsrity; chafe-mOncy, he ts ifot required' to fuch profit in charity. 

The reafon of this diKiittdmn is that as the feitu^ j/teoe ^Kdt' in^ance) 
is a i/kite article, tht fecimd contract Of ^ relates kKentlcrily to her, 
and riiej^Ofel. acquired by the fefe of her is acCordkigly ■bt^%-*^rms 
WeA^mmrs^t on tim other Imid, not kW/dcontrafb; and 

as the^ceedcohtradt is Of a Mture, k cj«ifeqtieiti% does not re^ * 

late to riinn identkaUy, akd accordingly liie profit aequked by them 
is not bale. This difiin^on, however, obtainsonly whoo the bale* 
jiefe is founded on the of the for where it is founded 

* In the A0fik * , 


ou 
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I 

<tt thje ab&latfr q£ right of |iiri)|#^»'^U WhfM> ^ andfo >Ubt 

inftmee, 1 i^/cr actiiuiM a pro^t upm tbe prQjjj^/ lit Hm S^Kd^Ma 
ttfar^,)r»tbcre a iu» ififfiirence whoever {-~tbat 'fl#a w wh^dTIw* 
profit ii' obtttm it it uulatrfiil, and lauft bti be* right or pro. 
flowed- in charitp*; bpoeufla^wh^ <bUt »n artteltt the 

ideritk^^^ptopertjrxf lKv^^ (j(ltch m any arikle of 
the contfafl of fide aflual article^ and the profit acquir^ 

byitis accctidingiy.vailawrul;-~where, on the oth^ hand, a peribn 
pnrchafi» a thing with bdon^g to another, although the 
contrafl da not relate to tM ^f^nal money, (fmee, if other mon^ 
were given inflead of U. the contraft nevertheleft holdt good,) ftill, 
however, there it ^ JemHanff of the contrad relating to that par- 
ticular money: fot if he were (o give that actual money to the feller, 
the article purchafld in return would remaiq appropriated to him ; tk 
if, on the contrary, he were only to /ewr to money, and then 
give other money inftead of it, the amount of the price of the artiefe 
is, virtually, in /do/ money for this reafon,' thtfcfore, there is a, 
lemblance of the contrafl relating to that nitmey, and conflqiliently 
that the profit is acquired by means of the property of another perlon. 

Now, as the bafimers occafionad by vHmudiSty of right is of lefl 
moment than that occafioned by the abiblute mm-extjitnce of right, it 
follows that the baflnefs occafioned by the invali£ty in the right of 
property occafions a fenAbmu at balenefl in any thing ii> which 
the abiblute twn-txiftenct of right occafions ^ual balenels ; (and that 
is any thing. of a nature,, fucb as a fi>c inlhmce, as 
in the calc in queflion';)*— and, on the other hand, that it occafions 
an apprtbet^n of a lemblance of balenels in any thing in which the 
abfolttte mn-txififnee of right occfdions only a JltwAlemci of bafe- 
ners;—4nd regard is had to a femblance ef faafeuefi, but net .tp 

* For anexidanatioo of the principle on which riii* proceed*, fee ( Vpl. II. 

p. 3*s.) triiere it is dsclared that “ fnfi» Mtuut h lav^tilfy acfuirti Ufni a pnftrtj cm- 
^ artung which thm u m 

N n n 2 


an 
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«n i^prebeiifioH of jl'ftrtbbnce.^It is to be ol^erred tbatif a 
fi>Q claim a debt: fiom another of a tboiiifibd^ 

. meht of the fame, and both parties aftenvards agree that:the debt Wa^ 
not dne^ — ^in that dafe the profit Which the xlMmant majr in the mean 
time' have ajci|dir^ poflfefSon of the money is ■ laiwful to bbab ; be> 
caufe the in this ih6ance» isoccafioned 

for this r^foti* ' that the debt 'bad been haring in cmf^titaii^ of die 
derpand of the chemantf and the defendant's acknowledgment of it ; 
and it afterwards appears that this debt is mr the ri^C of the etkimant, 
but of the c/iArr, (nanaely* thee^/^Ordamr;) ftdl, hoWevear, the thou- 
fand dirtns which the claimant todr in -hitishidtionr for kls demand have 
become his property^ as the fatisfadtion for a claim becomes the pro- 
perty of dbe claimant^ althoju^ it^be under an invalid right;— <uid as 
the bafehe^s, in this inflance, is occafioned by the mere oiea/r<//i^ of 
righf of property, and not by the abfblute mn-ejir^Mrr^of that right, 
it cotiiequently cannot operate, nor have any e^dk with refpedk to a 
thing of an nature, fuch as moe^, forinihmee. 


S E C T I O.N. 

♦ 

N 

Qf Sales a$id Purchases v>iwb art abomihaele. 


It St abomin- T^* prophet has prohilEted. the pradice of Nyijht — that is, the 

ehhancdUienit' cif she plice of goods, by making a tender for thelI^ 
priceVfmer- without any UitmtkMi to purchafe them, but merely to incite others 
to the oflfff of a higher prkjq. The p^het has atfo prohibited the 
teoaerofa purchafe of a tlung winch has already licen bargained for by another; 

but tins prohilation fuppofes that bot|jb'parties had before come to a 

mutual 


high price; 
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’mutual agivemcnt; for.utherwifii thore' is no -ilt Aidi 

fubl^u^tpurchafe. 

The prophet has aUb pcohibicedan anticipation of the market,-^ or. m antici- 
as where people meet the caravan, at a dhibnce from the city, with 
a view of pumhafiug the ^nih' bmu^t^by the memhant^ in order to 
fell it to t^ people of the city at an. enhance prioe. lliis prohibi- 
tion, however, proceeds on a fuppofition that the foreftallers. deceive 
the -merchants with re^eft to the' price of grain, in the city; for 
otherwife there is no improprietty in this ptuAace.. 

' ... 

The prophet has alio prohibited 'a citizen from fel^ng for e or to enhance 
countryman ; — as where, for inllance, a countryman brings grain or ^ 

other goods into a city, aiutone of the citizens takes care of it, and 
afts as his agent, in order that he may All it at a high price to the forthc/vMri 
people of the city.-^Some have given a> diflerent explanation of this 
prohibition, by fappofing it to allude to Acitincn't lellingAny thing at 
a high price to a countryman:- but in the 'Fattahal Kadeer o( ■Moojtibba 
the former xs mentioned ltS'tKS1l%tt1auinrehtlc‘ezplanation.---lt is to be 
obfervcd, however, that this prohil^ion fuppofes that a Icarcity 
of graun prevails in the city, as btherwile fuch conduA is not ira>> 
proper. 

It is abominable th bdy dr fen on a Frwfey *, after the ciyCr pro- 
claims the hour of prayer, becaule God has iiud, in th/t Koran^ " 

“ When ye are called to prayer, ok the^dax^of the 

**' ASSEMBLY, HASTEN TO THE CpMMBMORATIOK 6P GO0, AND 
** LEAVE MERCHAMnisiNo.**; Morcovcr, if at fuch time purchaie 
and (Ue were allowed, an dfolute duty (namely, attqidsnce at 
prayers) wbutd neceflarily be omitted. It is to he obletved, however, 
that although fudh purchafes and (ales be tAoimnabht.^ (till they are not 


* Friday U the Mdpdmm Sabbadi. 


invalid'. 
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Merchandife 
may be fet ap 
Ibr fale to the 
higbffihiddtr. 


It It idsfliHiiii- 
dtitt to 
tste two tn- 
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ood an «/«//*«) 
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fmaU\ for ibfli inyaliakyy in fii^ ^ 

to points thit 

eJfentiaU of lh|i cont«a, iM»r 











t' V ** 'V*' *i ' •■ 


ii'??" V'-i 


A #A<ots tolbc 

chsM^; for ininandl^^?h2irtti^fltetiira^b to o 

rkfdve liiin a toaditf'fbriiiemi' Initi 


aequidemeof ihonld >feddv« « ^itrt 4emkr -ird^ 

cafe it is not aboimnabte Iia tiUn to fea thoitt lOil^laMi^ 

the prophet ibld^ cOpaod a (heet to a higher bidder; andal^ be-* 

eaufe ii&ea of thia kind are far the inter^ of the /osr. 


It^ is aWun^do for 4 poifon pOffeflSiig two in&nt flavib* rehted 
to each Other Within tho |k^il»ted dtgreea^ to &parate them from 
each other; and tho rule k the. iame where <nie of diem is an uj^t 
and . the other an 4dhh* This dodfion is fi»>nded on a dechration 
the . |^<^phet, ** Whi^^ar cdufis a feparothn hefween a metier 
** mi hin^ tlai^ent. JBtfl Jtm^ be fipar-^ 

etfeiji’mm tis Jriendt Qq1>.*' It is» moreover, related that 
die prophet give two tnhnt bradlm to .and afterwards enr 
qoir^ of concerning them, and being anfwered, him, that 
** he kadji/i one of them,** the prpphet then £ud ** take heed \ 
** if«^^<//** and repeatedly enjcwed lumtq^tidte him back. Jdefides, 
one infant naturally conceiyes an attaf^eoeht to another, and an Mlult 
^rfon paitkdpikes in the f<NTQW of an ihBu^ hemie the frparation 
of them id jdith<^ 5 hfr ^ wimt of tenderMlito achild^ whkh 
has been repikikaf^ ih the t|aihtkms-» whofe h ii declared ** d^bt^tver 
does net JUni tendtrn^ fa a cis%.^ mdr^d te an ynpaa, is not 
^ my peofie** A frpariftiab, theiiftllre* eSdkr between two 
or between an aittk aid an -li^irc^^ It is to bepfalervcd 

that the eaufe of the prohibidon, 40 this inftance, )& affinity emtbin 
fucb a degree only as prebibhs marriage between the flaves in queftion, 

and 
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liidiMt wtuMbficaloii is 

4ar OttO’ ^ folhwigiy ir% tbe 

iftfildeitidtidid: iKrtlM teioftbiimckr 
it tioti»hhiftldie|wdhA«i<d^jfeat^ N«iAar»re«i ^ ^ 
ndvdtd in chit ^tdittiHipni Mlwb^iAiiifiog tbej be hdtlk irifiwfi» 
and akf conft^iMMi^ be- lep«nittd» be^fe tbe tradition wbieh 

comiina thefitAantM^ w^illg«nierar3r.id aiiak»g^^ 
iMemM ki ita diaiyt8« k anft he to fuch only at 

aib wlHim tlM froki^^ Mofeever^vie tl^ afiw:e&id tiadi* 

tiMi, betlijaiilienaMN; rwpiiicd to,be the pin^per^ of etifmafiar: if, 
diere^He, one in&ot . brodier beleag.;to and aupther infant 
brother to Omar, each as at libsr^ to M his re^e^ve ,p|r<>peity« 

It is allowed, likemie, to %arate M^oitini^ to each uBiert int^ 

other, if with a view to fuldl an iocatnbent duty, as where one of the 
two coq^iiits acrime, aud it |iv<nn np,.,^,a coinpein^tipn for fnch 
crime, to the avenger of tbe ,.|^the iinne in.ai^ umtohUUb 

of the two may be fold, for the payment of a debt Incui^ by him 
in thecourfe of pen^ale and. bde* th hit being a pri* 

vileged {hve»‘~or, by tl^s.deiire^^ of the property of another,~in 
either of which that flaye di^arge of ^he 

dcht, ahhougbtbiiioducn iiepamt^^ aj^, it is ^wful to return 
one oflhetO'Oto theftdler.^ in pafe/hc|hould proved^ 

The adjudication, in ^ th^ ca£^, proceeds on this pnuciplle, that 
the objeA of the prophet in this prohiUtiou was to prevent an injury 
to the witbon( d^riihent to the jtroprUtori an ol^eft which, . 

if rile prohibition were extend^ tb thelb cafes, mull necedarily be 
dcf^ed.»*It is to be ob&iycd, however, that if a perlbn feparate o$te but fuch ntc 
in£uit from ano$btr, or an k^ant ffom »a.eJuit, hy/el&^ <^e pf them, 
fuch iale is valid : yfA ihll the zQndJepar^um is abmimibk. It is re- 
corded, isoai A^ Tm^<rft that a ,iaJe of this natnre is invalid only 
where the relation of fmtermty (fuch as imtber and far infbince) 
exiib between the parries; but that in aU other cafes it is valid. 

c Another 
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Anofher^eport, itom JbM WAtioos that of this nature 

We invalid in all cafes where the y5/i»'«i^Biiit |abtB»ina^, ’^^ 
the tradition already mentbned with' refpea U> Jtitet w the prophet 
■po/i(hefy enJoHud him to take back the flavd^ had fold, whence it 
Way be inferred that he ooofideiTd the file as invalid, fmcc a return of 
the commodity h not admitted hut in ^ The maforiing 

diHanetfa and is that, in the cafe in queftion, the fefc is 

tranfafted by acditapetent perfon,. and with refpeft toa fit fu%a ; lt 
is therefore vafid i Mid t«fe‘ abominatton doe# hot apply to ari)r thmg 
except what is merely a feetowfVaii/, effiS of the file, 

namely, the diftrefs occafiohed to the two infants, which is a degree 
of abomination ^a£Wy eqdivilent to that of a perlbn a thing 

over the head of atiother, from whence no invalidity arifes— More- 
over, the order of the prophet i6Alte to take bafck the flave muft be 
cohftru«i cither into a of the fale, or a repurclnife of the 

(bve from the perfon to whom he had fold him. 


It i :»« abooinaile to two «»<i totare 

may be few- withlUndinK they be related within the prohibited degrees , for th 
‘ cafe ^ nob. under the ordinance before mentioned ; and there is 
ah authentic tradition of the prophet having occafioned a feparation 
betwee® Mir/a and two female flaves that were fillers. 
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CHAP. VI. 

Of Akdht or the Dijfolution of Sales. 

4 . 

AkAla litmlly fignifics to eanfch — In the language of the law it 
means the cancelling or dijfolution of a /ale. 

Thk diflblution of a fale is lawful, provided it be for an equivalent 
to the original price, becaufe the prophet has faid whofoever makes 
“ an Akat.a with one who has repented (/ his bargain^ Jhall receive an 
Akala oJ' his /ns from CJod, on the day of judgment 'C " — and alfo, 
bccaule, as the contradl: of fale comprehends the rights of both parties, 
namely, the buyer and the ildlcr, they have therefore the power of 
diflblving luch contrail, to aiifwer their own purpofes. — If, however, 
cither a greater or Icfs fum than the original price be (lipulated as the 
condition of the diflblution, fuch condition is null, and the diflblution 
holds good; and the feller muA return to the purchafer a fum equal 
to the original price.— It is a rule with Haneefa^' tliat a dijfolution is a 
breaking off of the contrail with refpeil to both the parties, but a fale 
de siovo with refpeil to others. If, therefore, the breaking off be im- 
prailicable, the diflblution is null. — According to jiboo Toofa/^ on the 
other hand, it is a filled* fwvo: but if a new fale Ihould from any 
caufe be imprailicablc,' then it muft be coafldcred as a breaking off: 
and in cafe of that alfo being imprailicablc, the diflblution then te- 
comes null. — The opinion of Mohammed is that it is a breaking off ; 
and in failure of this, from imprailicabilily, a fale //r novQ\ and in 
cafe of that alfo being imprailicablc, it is null. — The argument of 
Molxitrimcdh that /Utila, in its literal fignifics dijfolution \ and, 

in its mi/Iru^ive fenfe, fak\ (whence it is a fale de novo with reJaf ion 
VoL . II. O o o to 
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A fale may 
be dilloK'ed 
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to aU others than the parties:) it is therefore regarded as a d^olutim 
breaking of, agreeably to the literal meaning of the term; or, if 
the breaking impradlicable, it is regarded i&zfale\ agreeably tO’ 
the conflrubihe meaning. — The argument of Jtbob Toofrf'vi that Ak&ler 
means an exchange cf property for property with the mutuaLconfent f 
the parties y which correlponds with the definition of faky and is alfo- 
fubjeft to the fame rules ; whence it is that, in cafe of the lofs of the 
wares in the pofleflion of the purchafer after the conclufion of the 
Ak&lay os SJfolutiony it [the is nult; and allb, that the feller 

is allowed to return the wares to the purchafer in cafe of their having 
been blemifhed or become defective whilfl in the hands of the pur- 
chafer and. that the right of Shaffa is alfo eflablifhed by 'it.’^Haneefay 
on the other hand, argues that AkAla means a ehjf^utiony. or breaking 
offy and cannot, by any conflrufUon of it, he fuppofed to tae&n/ale, 
although the breaking ‘off fhould be impracticable becaufe fale and 
diffolution are terms of .oppofite import, which no one word can be 
fuppofed to bear: — if, therefore, the breaking ^ be- impracticable, the 
AkMa is null. With regard to its being a fale de novoy in relation to 
others, this ia a mere matter of neceflity, as to them it exhibits fimilar 
effects with- fale ; that is to fay, the feller, in virtue of the 
becomes again j^roprietor of the wares; and it is accordingly a fale- 
with refpeCt to- all others than the feller -and' purchafer, for r^/V reafon,. 
and not becaUfe of the meaning of the word, which in reality is the 
oppofite oi fale.— -Such are the opinions and arguments of our three 
doctors with regard to Akdla. — ^Hence it appears, that if a flipulation 
be made, that the feller fhall return to the' purchafer a fum greater 
than the ori^hal price, the dijfolutibny agreeably to the tenets of Ha- 
neefoy would hold good to the amount of the origin^ price ; becaufe 
(according^ to his tenets) Akdla is a diffolution i and a -diffolution can- 
not poflibly relate to the excefs, as there is no fale which might be 
oppofed to fuch exce^ ;. and. it is impoffitde to diffblve what does not 
exift : — the conditiony therefore, is invalid, but not the diffolution,. as 
that is not- rendered null by involving att*invalid’concBtkMi.»— It is other- 



SALE. 


Cha>. VL 

wife with relped to is, the fale of efle dikm for twd 

oiRMs, for inftance,)— for if a peribn (hould -fell one ^irm for two 
dirmst fuch fale would be invalid ; nor could it be conftpied as ex< 
Uling with refpeA to ope ^rm, and as null with refpe^t to the addi- 
tional one, (b as to render fuch iale lawful; becaufe the eftablilhmeftt 
of an excels in Isde is poffible, es that is an. eftablilhinent of a matter 
as yet unellablilhed, and it is no way difficult to elUblilh an e/iefta- 
blilhed ijx^t but if the excels dSirw were elbUilhed, it would induce 
£tle of this nature, therefore, is invalid.*— The conclufion 
therefore is, that the di&lution in qucAion is valid, but the condi- 
tion is otherwile. The law is allb the fame where a IHpulation of a 
/mailer amount than the original price is ipade ; that is to lay, the 
dillblution holds good, but the condition is void ; becaufc, the lolc 
being ellablilhcd with regard to the original price, and the deficiency 
not then exiting, it follows that the dillblution can apply only to 
what does exift,— namely, the original price,— lince it is impoflible to 
diflblve what docs not exift.— If, however, this dehciency be ftipu- 
kted on account of a defeA which had taken place in the wares, it 
is lawful. — In the opinion of the two difciples, the ftipulation of a 
fum exceeding the original price, in a diflblution, amounts to a fake 
— according to Aboo Toofrf^ bccaufe (as has been already explained) he 
conliders Akdla as a yb/r;— and alfo according XoMobammed^ bccaule, 
although he be of opinion that a dijfolution is a breaking off^ yet he has 
faid that, in cafe of the imprafticability of a breaking it muft be 
confidered as a fdk i and as the diflblution in queftion is of that nature, 
he is therefore, of opinion it is a fale, — With refpeft to a dillblution in 
which is ftipulated an amount l^s than the original price, Aboo Toofaf 
(proceeding on his general opinion concerning diflblutions,) conliders 
it as a faU: but in the opinion of Mohammed it is a SJfolution with 
refpcift to the whole of the original price; bccaufe he confiders the 
deficiency to be a filence maintained with rcfi>edl to a. fart of the 
price ; and as the diflblution would have been valid if a lilencc had 
been maintained with refped to the wAv/e, fo it is in a fuperior tlegrcc 

O o o 2 valid 
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valid when the filence is maintabed only wkh to ^ part, A 

diflblution, Aipulating a fmaUer funv^an l^ori^nal price, in a caie 
where the yrares have been blemilhcd in the hands of the purchafer, 
is conlidered by' a dtflblution the bebg pp> 

pofed to the hUtn^. 

If a diflblution te agreed upon, ftipulating, in Ueu.of the original 
price, an equivalent of a diflerent kind, it is a breaking off*, accords 
ingto Haneefat for the ori^nal price \ and the flipulation of a difler- 
ent kind is nugatory. The two difciples conflder this ^flbhition as 
a fakt founding their opinion on their ideas of the nature of diflblu- 
tions, as already explained. 

If a ^Ablution of fide take place with relpe£i; to a female flave 
who had borne a child whilfl in the pofleflion of the purchaler, it is 
null, according to Haneefoy becaufe (agreeably to hh tenets) a di(f<h 
luthn is a breaking off’, and the Hrth of the child is preventive of a 
diflblution, as this is a fupervenient addition of a feparate thing; and 
luch addition, after feizin, prevents a diflidution of the bargain. — 
This diflblution, however, is conlidered as a fale by the two difciples. 

The diflblution of a fale previous to taking pofleflion of the article 
fold, whether of a tnoveable or imnwntable defeription, is a breaking 
off, according to Haneefa. According to Aboo Toofaf it is a break- 
ing offw\t\i regard to mvoeabk property only, becaufe a fale of move- 
able property, previous to taking. pofleflion of it, is not lawful, and 
hence a diflTolution with relpeft to moveable property, previous to the 
feizin of it, cannot be cotifidered as a Jak, and is -conlequently a 
breaking off. A diflTolution with refpeft to inrnvueahk property, on 
the contrary, previous to the taking pofleflion of it, is ^ fale, (accord- 

« And conlequently valid, as it con^^y annuls the contra^. 

ing 


4 
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ing to ylhoo Too/af^') as he bolds that the falc of immoveable property, 
previous to the feiziii of it, is lawful. * . 

The loft or deftruftioti of the wares is a bar to the legality of a' 
diflblution, but not the deftrudtion of the price ; becaufe a (S/foluttM 
is the breaking off of fale ; and the breaking off of a fale refts upon, 
the exigence of the iale; and this again relates to the wares nut to 
the price. 


In cafes of Mookayenay or a (ale of goods forgooils*, a diflblution Jifr'frmaybe 
agreed upon after the deftrudtion of one of the two I'ubjcdts is Vnlid S ccr a dtfllnic- 
l)ecaufe each of them falls under the delcription of the lubje^fl of the Ihc’fubjTni?*^ 
flic ; and applying this term, therefore, to the one that remains, it 
follows that the diflblution is lawful, l)ecau(c of the exiflence of the 
lubje^t of the (ale. 


CHAP. VII. 

Of Moorabihaf, and Tavoleeaty that is. Sales of Profit and 

of Fritndjhip 

jN^IoorAbihat, or a fale of profit^ means the fale of any thing for the Definiiion of 
price at which it was before purchafed by the feller, with the (iiper- AhorofiiLat 

, ^ 9iiid7’a\LUt'at . 

addition 


• That if, barter term by Mo^kayeza will be hereafter always exprenTed. 

t MeorMhat and Tawleeat are technical terms, mdiich (like many othtr^ in this work) 
do not admit of a literal tranflation. Neither is the de^nition of them, as here given (ac- 
cording to the Perftan vcrfion of the Hcdayn) completely falisfailorv. In the 
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addition of a particular fum by way of pfojit. ^awleeatt or a frieneUy 
fale, is Svhere one perfon (ells any tlpng to another for the exah 
price which he himfelf piud for it. Both thefe i!nodes of fale are law- 
ful; becaufe the conditions effential to the vaUdky of a fale exift in 
themv and aKb, becaufe mankind ftand in heed of them. For 
example, a man who has himfelf no (kill in making purchafes is ne< 
ceffitated to confide in a puithaie from a perfon Hulled in fuch mat- 
ters ; in othef words, he will purchafe the article from this perfon at 
the fame "rate at which be had purchafed it, without allowing him 
any profit upon it, as in a cafe of TawHeatf or friendly fale,-r--or, he 
will purchafe it from him, at the fame rate at which he Had purchafed 
it, allowing him an addition, by way of profit, as in a cafe of Moord- 
bihaty or profitable iHnex and this will leave him fatisfied and at eafc 
in his mind ; fiuoe a perfon deflitute of fkill is by either of thefe modes 
fecured from fraud, whereas, following any eiher mode, he would be 
expofed to great, impoflure. Mankind, therefore, having occalion for 
both thefe modes, they are ]x)th permitted and as, in both in- 
ilances, the purchafer is under a neceflity of placing an abfblute con- 
fidence in the word of the feller, who is Ikilled in the bufinefs of 
traffic, it is therefore incumbent on the feller to be juft and true to his 
word,, and to abflain from fraud, or from ihc femblance of fraud. 
Fraud is where a perfon avers that he had purchafed a certain thing 
for twelve dirmst when, in fed, he had only paid ten dirms ; and the 
femblance of fraud is where a perfon fells any thing by a profitable fale, 


copy, t MmShihat is defined to mean ^ a transftr^ made by the preprietor^ under the erigU 
nal contrast^ at the original priced with the addition rf a pr^ty^^^tA Tawleeat a tranf- 
“ h proprietory under the original contradly at the original pricey without an addU 
tion if profit,** Hence it would appear that, in a cafe of Moorabthaty the contra^ 
[of Moordbihat] refers itfelf merely to the profit agreed fory aiid not (as in other Tales) to 
the whole price to be paidy fince that (exclufive of the profit alone) is determined by the 
nature of the contrad, without fpecifiaction ; and ^at, in a cafe of Tawleeaty on the other 
hand, the contratSl [of Tawleeat} rtfvs dtrelf to the original price, fince th;u is fixed at 
the prime cojly from the nature of^exontraft 


feipulating 
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ftipulating prompt payment, when, in reality, he had Himfidf puiv 
dialed the liune thing on crc<St. 


Profitable and friendly fates are lawful only where the pr/Vr 
of the wares is of the d'efcription of fuch as dirms and deenars^ 
for inftance; becaiife, if the price ilipulated be an article of which the 
unities are not limilar, (fuch as a Jlave^ for example.) it follows that 
the purchafer becomes proprietor of the wares for a price of which 
the value is unknown, a circumHance which induces illegality in a 
lale. If, however, the purchafer * Ihould,. in the mean time, have 
acquired poflelHon of the price, (as if, for inltance,. the price be a 
Jlave^ and that identical (lave be then the property of the purchafer) in 
fuch cafe a fale of friendjhip is lawful ; and alfo a li||e of profit^ — pro- 
vided the profit be Hipulated in money, or in- articles eftimable by 
weight, or meafurement of capacity,, which are deferibed and afeer- 
tained becaufe the purchafer is in this cafe eiubled to make delivery 
of the thing which he has rendered obligatory on himfelf. It is not 
lawful, in a lale of this nature, to llipulatc a profit proportionate -to 
part of the price, (fuch as«a profit of one dirm upon ten, two upon 
twenty, and lb forth ;) bccaufe the particular value of the price [the 
Have] not being afeertained, this could not be carried into practice : — 
it is neceflary, therefore, to Hipulatc a general profit upon the whole 
price. 


They require 
that the^rice 
confidofAiwi- 
lmri% 

or» if other-* 
wiAr» that the 
perfen who 
enters into 
the agree- 
ment with 
the purchafer 
fliould have 
obtained pof- 
ieflion of the 
price in the 
interim: but 
the profit 
agreed for 
mud be in 
moncyorfpe- 
cidc itfticles 
of weights or 
meafurement 
of capacity, 

and mud be 
dipulatrd 
upon the 
whole price, 
generally, 
and not pro- 
portionaoly 
upon its parts. 


It is lawful for the feller. •}*, in a profitable or friendly file, to add >ntervcn- 
to the capital fum jlthe wages pf the blfcachcr, the dyer, or the which’*?"* * 

* Meaning the perfon who enters into the TawUiat or AJmuhlhat agreement with the 
drd purchafer. 

t Meaning the party who drft purchafed the article, and then agrees to transfer it by 
TawUeat or a A^rahihaU (The terms filUr and fwrrhafitr are tlius to be under do(/d 
throughout this fe<5tion. ) 

X, Arab. Ras Atal: meaning (in this place) the prime cod or original price of the 
artick. 

flgurcr 
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figuiec (of cloths,) the (pinner (of cotton or wool,^) or the porter i(of 
wheats and fo forth ;) — becaufe it is a citflom amongft merchants to 
add fuch cccpences to the capital fum ; and alio, becaufe whatever is 
the caule of an increafe •either to the fubftanee of the thing purchafed, 
or to the value of is an addition to the capital this, moreover, is 
a general rule, applying to all the asticles here mentioned ; for the 
dyings fguringf or fpUining is an increafe to the fubjlance of the article; 
and the bleaching of linen, or the porterage of wheat , and ib forth, is 
an increafe to their value, becaufe cloths are rendered more valuable 
by being bleached, and the price of wheat varies in diftcrent places. 
It is requiiite that the feller, in making or including fuch addition, 
Ihould fay “ this article has coft me fo much^' and not I have pur- 
“ chafed this at fuch a rate,” becaule the latter aflertioa w'ould be 
falfe. It is to be obferved that the driving of goats from city to city 
is equivalent to the porterage of wheat ; but neither the wages of the 
(hepherd, nor the rent of the houfe in which the wares are kept, is 
to ^ included, as no increafe with Tefpeit cither to the Jubfiance or 
the value arifes from thelb circumilances : —neither are the wages of 
a teaclxr of the or the like, to be included*, becaufe the 

increafe of value obtained by mfiruBton\& acquired through the 
wifdom and ability naturally exifting in the fcholar, which lajl is the 
immediate caufe’ of auin.creafe of value; — the charge, therefore, muft 
be placed to the head of the wifdotn, or natural ability ^ which is the 
immaUatc cauic, and not to teachings which is a remote caufe. 


Ik, ill a falc of profit, jhc purchafer fliould difeover that the feller 
had praclifed a fraud in ftating the price of the wares, in fuch cafe, 
according to Hattcefa^ the purchafer is at liberty cither to adhere to 
adhere to or undo the bargain; .as he pieafes ; and in cafe fuch fraud 
(hnnld be praiflifed in a fale of friendjhipy the purchafer is at liberty to 
dedad thfe amount of the fraud from the price. Moo Toofaf vi. of 


^ In ihc fdle gj a 


OpilllOil 
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opinion that a dedu£lion proportionate to the frtud miift belnadc in 
either cafe; but that, in the falc the dedu<fbion is made 

from the price ; and in a falc of profit^ from both the price and the 
profit. Mohamtned malntuns that in both cates the purchafer has the 
option of adhering to or relinquifliing the contraA as he plcafcs : — for 
he argues that the mention orthe price is to be regarded, as that is 
known; and the mention difriendjhip or profit^ is made with a view 
to incite deiire, and is therefore to be contidcred as the inducement^ in 
the fame manner as the inducement of fccurity againtl a blcnhni or 
defeat; and conrcqiiently, if the inducement fail, the purchater is at 
liberty with refpeft to the contra^. The argument of jibeo Vooftfi 
is that, in cafes where friendfliip or profit are mentioned, it is an eflcii- 
tial that friendfhip or profit be eftablifhed : — whence it is that the 
falc in queftion is conelpded, if the feller fay to the purchafer, 1 
have fold this thing to you, by way of friendfhip, for its original 
p/vrr,”-— or, “ I have fold this thing to you for a profit on its ori- 
** ginal price,” provided its original price in both cafes bchknowit 
and alcertained. Now, fuch being the cafe, it neceflarily follows 
that a deduction mufl be ntade in proportion to the fraud of the pur- 
chafer, in order that Tawleeat or Moordbibat may be eflablifhcd — in a 
cafe of Tawleeat the deduction is made from the price ; and in a cafe 
of Moordbihat from the price and the profit. The argument of Ha- 
neefa' is that if, in a fale of friendfhip, no dedudlion be made for a 
fraud, the defoription of Tawleeat no longer appertains to it, fince the 
price, in fuch a cafe, mull otherwifo exceed the original price, and 
confoquently the tranfadtion, which is fuppofed a tranfadtion of friend- 
Jhip^ would be altered in its nature: a dedudtion is therefore ad- 
judged if, on the other hand, no deduction were made in a profit- 
able falc, yet the fale would ftill retain its original -nature of a pro- 
Jiiedfle fale, with the difference only of the extent of it ; for which 
reafon the purchafer is at liberty to abide hy or undo the contradl; as 
■he pleafos. Hence if, in a profitable falc, after the purchafer had 
become acquainted with the fraud, the wares fhould be loft or de- 
VoL. II. P P P ftroyed 
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ftroyed tn his poflcffion', — or, if they ihould have «contra£i:ed fome 
blemiih preventive of a difiblutton of the fale, the purchafer is refpon- 
fible, according to all the moft authentic traditions, for the whole price, 
—fince in fuch a cafe no proportion whatever of the original price is; 
oppofed to the option of the purchafer, fo that he might dedu£t fuch’ 
proportion, becaufe of the deftruflion of his option as holds in- 
cafes of option of infpedlion or condition of option. It is otherwife 
ki cafes of option of defeU ; for there the claim which the purchalen 
has on the feller relates to a lofs with re^e£t to the wares, arifing 
from a defeat ; and a dedu^^ion is accordingly made from the price 
on account of fuch lofs, provided it be not in the power of the feller, 
in any other way to repair fuch lofs arifing from defedl.. 


A profit by B 
MotrMbat 
fale cannot be 
twice obtain* 
ed upon the 
fame article. 


If a pcrlbn purchlle cloth (for inftance,) and afterwards difpofe of 
it to another by Moordbihati and then repurchafe it from that other 
at the price for which he had originally purchafed it, in that cafe, if 
he IhouM again wi(h to fell it by Moordbihat^^ it is- necclTary that he 
deduct from the price fixed in the (ale (calculating thap at the 
rate of price in the jirjl fale,)>the fums of the profit he acquired in 
the intermediate fale : — but if after fuch deduflion nothing remain^ 
he is not allowed to lell it by Moordbibat^ This is according to Ha- 
neefa. The two difciples maintain that it is lawful for him to fell it 
with an addition, of profit grounded on the lall iale. To exemplify 
this calc : — fiippole that a perfbn purchales cloth at ten £rmSf after- 
wards fells it to another for fifteen dirms^ and again, purchafes it from 
that other for ten dirms\ in this cafe, if he Ihould.wilh to refeU it by 
way oi profit f he muft fix the price at five dirms^ being what in reality 
the cloth has coft him, and what he ought therefore to found a profit 
upon fuppofe, on. the other, hand, that a perfon purchafes a- piece 
of cloth for ten dirms^ and having fold it to another for twenty 
afterwards repurchafes it from that other for the original, price^ 
namely ten dirms ; in this cafe he is not entitled to fell it again with 
an addition of profit. The two difcltUes maintain that he is in both 

dafes. 
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cafes entitled to fell* it for a profit on tlie lall price; namely ten 
^linns', and their realoiis are, that the repurchale is a 
and has no connexion with the fleets ot the Jonurr fide ; and that 
therefore a profit may be impofed, founded bn the /rroW c^ntrafl: ; in 
the fame manner as if the focond purchafer ihould fell it to a t/jird 
pin chafer, and the firft purchafer rcpurchafc it from the third one, 
in which cafe it would lawVul for the firft purchafer to fell it at a 
profit on the lajl price, and fo alfo in the cafe in queftion. The argu- 
ment of Haneefa is, that in the cafe in queftion, there is an appre- 
henfion of the Jirfl profit being obtained by means of the fccond con- 
traft, fince until the perfon repurchafed the cloth there was a 
poflibility that he might return it upon the feller’s hands in conlc- 
quence of a defeift, and that his [the feller’s] profit might thereby 
have been loft, although upon his repurchafing it from the purchafer, 
this poflibility vanifhes, and the profit remains confirmed and efta- 
blifhed. The apprehenfion, however, had exifted ; and in Moord- 
bihat falcs apprehenfion is regarded as equivalent to certainty, out of 
caution ; (whence it is that a profit of this nature is not allowed upon 
any thing given in compofition ; in other words, if a perfon be in- 
debted to another to th^ amount of ten dirtns for inftance, and he 
compound the debt with 'his creditor by a piece of cloth, it is not 
lawful for the creditor to fell this cloth at a profit of this nature over 
and above ten dirtns ^ becaufe in the compofition it is to be apprehended 
that the value of the cloth was Jhort of ten dirtns^ as compofition is founded 
upon remiffion of a part.')— In the cafe in queftion, therefore, the 
feller, becauie of the apprthenfion above ftated, appears, in confe- 
4]uence of the lecond contract:, to have purchafed fve dinnst together 
with the cloth, for ten £rms% he muft therefore dedu£l Jive dirm 
from the whole,, and declare that ** the cloth has fallen to him for 
** five dirm and take his profit upon thofe Jive. It is otherwile 
where the fecond purchafer fells the cloth to a perfon, and the 
iirft feller then repurchafes it from this perfon ; for in this cafe the 
acquifition of the firft profit is confirmed and eftablilhed by means of 

P p p * the 
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the feco^d purchaTer^s having fold it into the hands of another, and 
not by means of the Brft feller repurchaiing it from the //&/V2/. perfon 
fo as to le^vc ,any room for apprebmfton in this- cafe alfo.. ThSfe is 
therefore ^a material difference between this cafe, and the cafe -^nder 
confideratiop, and conf^quently’ib is evident fhat the analogy adduced 
by the two difciples is unfounded. 

« 

If a privileged flave, involved in debt, fhould purchafe a pifecc of 
cloth for ten dirmsy and afterwards fell it to his mailer for jiftten Srmsy 
and the mailer with to fell the faid cloth in the manner of Moordbi- 
haty he muft fet his profit upon ten dinm. In the fame manner, if 
a mailer purchafe a piece of cloth for ten dimts^ and &11 it to his pri- 
vileged Have for fifteen dirmsy the Have is not entitled to difpofe of it 
at a profit upon more than ten dirms. The reafon of this is that, in 
both cafes, there is a fest^lance of illegality in the fale;. becaufe the 
property of the flave being, as it were, the property of his mailer, 
it appears that.the mafler, in the firfl; cafe, purchales his own {»‘operty ; . 
and that,i in the fecond cafe, he fells his own property to himfelf. 

If a perlbn give to another ten dffrwj, in the way of Mo~ 
zdribaty llipulating that the profit acquired therefirom Ihall be equally 
divided between them, and the Mozdriby or manager fo conflatuted, 
purchafe with the faid money a piece of cloth, and then fell it 
to his conflituent for fifteen dirmst and the conilituent afterwards 
wifh to difpofe of it by a profitable lale, he is not allowed to fix the 
price at m^e chan twelve and a hdfdimu. The reafon of this is, that 
although the purch^e made by the proprietor of a Moordbihat flock 
from his manager be, in fad, the putchafing of his own property 
with his own property, yet fuch purchafe is held to be lawful by our 
dodors; becaufe the proprietor of the flndc has no power over it 
whilll in the hands -of the manager; and as this power, which is a 
defirable objed, refuked to him from the purchafe, the faid purchafe,. 
becaufe of its being the means of protfhring to him an objed of defire, 

is 
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is therefore lawful neverthele(s« ts there ir in this cafe as appear- 
ance of invalidity of fak, (fince tnc conftitoent did as it were pur- 
chafe his own property with' his own property, byAyhich means a 
mutual exchange of refpedtive property did not take place) the pur- 
chafe is therefore reckoned null ib far as regards the half of the pro- 
fit; and accordingly, in the c^fe in queflion, the profit mufe be 

impofed upon twelve and a half dirms. ^ 

■* 

Iw a perfoii purchafe a female Have, and fhc afterwards, without 
any appearance of violence, but merely from a natural caufe, become 
blind of an eye, — or if, being a woman *, he cohabit with her, with- 
out harm accruing, — ^it is in either cafe lawful for him to dil^fe of 
her by Moorabihaty without giving any explanation of cither of thefc 
circumftances ; for neither in confequcncc of the blindnefs or the co- 
habitation does any thing remain to him in pppolition to which a de- 
du(flion might be made from the price; becaufe no part of the price 
is oppofed to the quality of the article, (whence it is that if the qua- 
lity be deftroyed previous to feizin by the purchafer, no deduc- 
tion from the price would on that account bfi allowed;) and in the 
feme manner, no part of the price is oppofed to the ufc of a woman's 
perfon^ It is reported, from Aboo Toofafy that in the frft cafe the 
flave mull: not be difpofed of in the manner of Moori&ihaty without 
an explanation being given of the blrndneft, any more than where 
blindnefe has been occafioncd \>y violence: and this opinion has been 
adopted by Shafe'i. — It is to be obferved, that if the purchafer himfelf 
had occafioncd the blindnefe, or if it had been occafioned by another 
from whom the purchafer either had or had not received an amerce- 
ment, he is not in cither of thefe cafes entitled todifpofe of the flave by 
Moerdbibaty without giving an explanation of the blindndfe ; becaufe 


* Arab. Sayteba; in oppoStion to a vir/ra. The reafon for rcftriAin^ the cafe to 
nmliibrity^ in this inftance, is that cohahiCation with a is not confidcred as a depre* 
ciatipn of.bcr value :««<ooU:tf)r to oftddowtring virgin* 
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’here the^purchafer, (or another,) did with defign or intention deftroy 
the eye; and it is confequently reqiiiiite that a proportionable deduc- 
tion be made for a defeat lb occaiioned. The fame rule alfo obtains 
where a purchafer has cohabitation with a female {lave who is a 
virgin ; becaufe virginity ^ being merely a tender membrane^ is a confti- 
tuent part of the flave, and this the purchafer has dellroyed. 


If the article 
be damaged 
by an acci- 
dent not pro- 
ceeding from* 
the feller, dill 
it is a proper 
fubjefi of 
BAoordbihat, 


If cloth which a perfon had purchafed be burnt by fire, or damaged 
by vermin, in that cafe it is lawful for the purchafer to dilpofe of it by 
MoorAbihat without explaining either of thefe circumftances : but if 
the cloth be torn in the folding and opening of it, it is not lawful for the 
purchafer thus to difpofe of it without noticing the fame to the 
party, becaufe the damage, in this cafe, is occafioned by his own 
deed. ' < 


t k 

A miftate. If a pcrfon, having purchafed a flave (for inftance) for one thou- 
pnmpt pay f^nd dhrms^ payable at a future period, fhould afterwards fell him for 
thoufand dirms, payable immediately, with a profit of one hundred 
jiayinent, dirms, without noticing to the other the refpite of payment he him- 
power of the felfhas obtained, — in that cafe the other, if he fhould afterwards dif* 
u^l^theVv circumftancc, is at liberty either to abide by or undo the 

sain in a bargain at his option; becaufe the fufpenfion of the payment re- 
fembles an addition to the fubflance of the wares ; and hence it is a 
cuflom amongfl merchants, in granting a refpite of payment, to in- 
creafe the price of the mcrchandife. Now a femblance, in a fale by 
profit, is deemed equivalent to reafttyi and hence it follows that the 
faid perfon did, as it were, purchafe two things for one thoufand 
dirms, namely, a flave and a fufpenfion of payment^; and afterwards 
fold only one of thefe things by way of profit, grounded on the price 
which he paid for both; a fraud from which an abflinence is parti- 
cularly enjoined in cafes of Moordbibat: — the purchafer, therefore, 
. has an option of adhering to or undoing the bargain as he pleafes, as 
in the option from defeft. If, howeiKH', the purchafer fhould deflroy 

the 
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die ivares^. and then receive notice of the fraud which had been prac* 
tifed upon him, he is not in fuch cafe entitled to make any dedu^ioii 
on that account from the price, becauie no part of the prjpc is in rea> 
lity oppoied to the fufpenlion of payment. 

Ip a perfon, having purchafed a Jlave (for inftance) for a thoufand 
dtrntSy payable at a future period, fliould afterwards difpofe of him to 
another, by a fawletat^ for a thouland £rm ready money, without 
intimating the refpite of payment, in that cafe the other, on- dif* 
covery of this circumflance, is at liberty either to abide by, or annuk 
the contra£l, as he pleafes; becaufe an abHinence from a fraud of this 
nature is equally enjoined in fritndly as in profitable fales.— If,, how- 
ever, in this cafe, the purchafer, having deftroyed the Have, fhould 
then become acquainted with the fufpenlion of payment that had been 
granted to the feller, it is incumbent on him to make a prompt pay- 
ment, according to the agreement ; nor is he entitled to make any 
deduction from the price on the fcore of fufpenfion of payment, a& 
before explained. — It is related, as an opinion of Aboo Toofaf^ that the 
purchafer is in this cafe to pay the value to the feller, and to receive 
from him the whole of the price; in the fame manner as holds (^- 
cording to him) in a cafe where a creditor, having received payment 
of the debt due to him in a bad fpecie, difeovers this circumftancc 
after having expended them in which cafe he has a right to return 
to the debtor a fimilar number of the fpecie he had received, and to 
demand from him a like number of good fpecie. — Some have faid that 
an appraifement ought to lie made of the value in the cafe of prompt 
payment, and alfo in the cafe of a difiant payment ; and that the dif- 
ference fliould be given by the feller to the purchafer. — All that has 
been here advanced proceeds on a fuppofition of the fufpenfion of the 
payment being mcluded in the contra^ of fale; for if, without fuch 
ftipulation, it fhould happen that the payment be made at a dijiant 
period, (as is often the cafe amongft merchants,) there fubfifts, in 
^ch cafe, a difference of opinion upon this point, whether, under 

tbcll: 
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’tbefe cinS«mftances, in a (iabfequent fale of profit or of friem^hip, it 
be incumbent upon him to make known this matter. — Some have 
fnid that /u«h notiiication is incumbent on him, iincean eitabliflied 
cuftom is equivalent to a condition.— Others^ again, allege that he is 
under no neceffity of giving fuch notification, fince'it is evident that, 
as no condition was ilipulated, the fale was therefore for prompt 
payment. r 

If a perfon difpofe of a thing to another by a fale of firient^ipt 
declaring that ** he fells it to him at the rate it had ftdod him in,”— 
and the purchafer be not acquainted with that rate, the fale is invalid, 
from the uncertainty with regard to the price:— if, however, the 
feller fhould afterwards inform the purchafer of the rate, at the fame 
meeting, the fale then becomes valid, but it flill remains in the op- 
tion of the purchafer to abide by or recede from the contradl as he 
pleafes, fince the acquiefcence he had before cxprefled was not fully 
eflablifhed, from his ignorance of the price, and after the knowledge 
of it he has an option, in the fiune manner as in the cafe of an option 
of infpe^ion. The reafon of the validity of this fale is that the in- 
validity does not become firmly eflablifhed until the departure of the 
parties from the meeting. — ^When, therefore, the purchafer, in the 
meeting, is informed of the price, it becomes the fame as if a new 
contraA had taken place after the purchafer had acquired this know- 
ledge ; and it is for him to withhold his acquiefcence until tjie end of 
the meeting. — If, however, the parties fhould feparate, the invalidity 
then becomes fixed ; nor can it be removed by any knowledge which 
the purchafer may afterwards obtain of the amount of the price.— 
Similar to this is the cafe where a perlbn fells cloth for the value 
which is marked upon it, but of which the purchafer is ignorant; 
for fuch fale is invaUd, but may be rendered otherwife by the explana- 
tion of the feller, before the breaking up of the meeting. 
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It is not lawful for a pcrfon to fell moveable property, which he 
may have purchafed, until he receive poileflion of the fame ; becauic 
the prophet has prohibited the file of a thing jirior to the leizin of it on f®****' 
the part of the feller; .and allb, becauie there is an unfairnefs in it, 
fince, if the merchandife Ihould be loft or deftroyed before the feizin, 
the firft fale becomes null, and the property reverts to the former 
proprietor, in which cafe it muft neceflarily appear that the perfoii in 
queftion has fold the property of another without his confent. 

The fale of land*, previous to feizin, is lawful, according to but W mix 
Haneefa and Abto Toofaf. Mohammed maintains that it is unlawful ; JjJevlou* » 
becaufe the traditional faying of the prophet before quoted is abfolutty 2'*'" 
and not particularly confined to moveable property ; and allb, bccaufc chafer, 
of its analogy to mmeable property. Beiides, the fale of land is fimilar 
to the hire of it ; in other words, as it is unlawful to let land before 
feizin, lb is it likewife to fell land before feizin. The rcafoning of 
' the two difciples is that, in the cafe in queftion, the fale is effedted by 
competent parties with refpc«fl to a fit fubjeft ; — that there is no un- 
fairnefs-iw it, fince the deftruAion od ground is rare, whereas that of 
moveable property is probable \ — and that the prohibition of tlic pro-' 
phet is founded on the poflibility of the unfairnefs already explained, 
which docs not cxift in the cafe of land, the deftrurStion of it being 
rare. — Some hive aflertcd that a leafe^ of land before leizin, as ad- 
duced by Mohatmned, is lawful in the opinion of the two difciples.— 

Admitting, however, that it were unlawful according to all our doc- 

• Arab. AHari meaning any fpecies of immoveable property. Zimetn i» the term 
ufed in the Peipe vcrfiun, whence the tranflator renders it land. 

"VoL. II. ^ (^q q ton. 
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tors, it pioceeds evidently on this principle, that a leale is made v^ith 
a view to the produce, the deAruAion of which not being uncommon, 
the unfairnq|s already explained (with relpedl to the lale of moveable 
property before feizin) may confequently take place in it. This, 
however, cannot happen with refpcdl: to the fale of groundy the de- 
ftrudion of which is rare, and confequently the one cafe is not analo- 
gous to the other. 

If a perfon purch^fe articles eftimable by a meafurc of capacity, 
fuch as wbeaty — or articles of weight, fuch as buttery — as if he Ihould 
fay ** I have purchafed this wheat, on condition of its being equal to 
“ ten bufliels,” — or “ this butter, on condition of its weighing ten 
mdttSy ' — ^and if, having meafi^red or weighed thefe articles accordingly, 
he Ihould then take them and fell them to another, ’on the fame con- 
dition of meafure or weight, in that cafe it is not lawful for that other 
to fell or ufe thefe articles, until he has meafured or weighed them on 
his own account ; becaufc the prophet has prohibited the fale of wheat 
until it be meafured both by the buyer and the feller; and alfo, be- 
caufc there is a poflibility of thefe articles exceeding the warranted 
quantity ; in which cafe the cxcefs, as being the property of the feller y 
would not be lawful to the purchafer; and an abftinencc in the cafe of 
this poflibility is neceflary. — It is otherwife where the fale is made by 
conjeSlurey' without any condition of meafurement; for the ex- 
cels, in that cafe, is the right of the purchafer; and it is alfo 
otherwife in the fale of cloth by yards, for there likewife the 
cxcefs is the right of the purchafer; fince , yards (as has been 
already explained) are a defer tption of the cloth, and not a quantity y 
as in the cafe of articles of weight or meafure pf capacity. — ^It is to be 
obferved that the meafurement of the cloth by the feller, previous to 
the fale, is not valid, although it Ihould have been done in the pre- 
fence of the purchafer, becaufe the meafurement of both the feller txA 
purchafer is required, and thefe terms are not applicable to the parties 
until after the fale takes place. So tflib, the meafurement made by 
c the 
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the feller t^ter the /ale is invalid, unlefs it be in the frefence of the 
purcha/er, becaufe the objeA of mcafurement is delivery, and de- 
livery without the prefence of the purchafer is impra^ieable. 

0 

If the feller only /hould meafure the merchandi/e efter the /ale, tt 
in prefence of the purchafer, a quedion has arifen, whether this be ihe article be 
fufficient ? — or, whether it be not neceflary that the purchafer (hould 
alfo examine it by his own meafure ?— Some have laid that the mea- <*•'«*'* >* 
furement of it by the feller only, is not fu/ficient, according to the chai^ru pie. 
plain fciifc of the tradition already quoted. The more approved doc- 
trine, however, is that it is fuflicient, fince by the mca/iirement of 
the feller the quantity is afeertained, and delivery completely efta- 
bli/hed. The tradition before quoted afludes to the jundion of two 
contrails ; as where, for indance, a per/on having purchafed, mca- 
fured, and taken pofle/fion of a thing, afterwards /ell it to another ; 
in which ca/e it is neceflary that the (ccond purchafer him/elf mca- 
furc it ; and the mcafurement of the firft purchafer, who /lands in the 
relation of feller to him, is not fuflicient, as will hereafter be more 
fully explained in the chapter of SllVtm fales. 

It is related as an opinion of the two difciples, that articles of tale <he resale 
arc analogous to thofc of longitudinal metftfrement\ that is, if a perfon, uie or loSgi 
having purchafed and received articles of this nature on condition of 

» •• m iUrciiicnt| Inc 

their amounting to a particular number, /hould afterwards fell them telling or 
to another on the fame condition, there is, in that cafe, no obligation 
on that other to enumerate them on his own account, bccaufe fuch purrhater i, 
articles arc not fufceptible of ufury.*— It is related, alfb, as an opinion 
of Haneefoy that articles of tale are fimilar to thofe of weight, becau/e 
in regard to them the receipt of any excefs beyond the flipulated num- 
ber is unlawful to the purcha/er: articles of tale are thcre/bre analogous 
to articles of- weight. 
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A feller may Akt dccds of the feller with regard to the price of the merchaii- 
price^of*hi»** prior to the adlual receipt of it, fuch z.% gift^ fale^ bircy or be- 
f^aWn l^wftil, whether the price be ftipulated in money or goods 

taken po^ bccaufe the of legality, namely, right of property y is eftabliftcd 

feffionofjt. feller; and the aft is attended with no unfairnels, (fuch as has 

been (hewn to exift in the cafe of felling moveable property prior to 
the receipt of it,) becaufe the price, if exprelfcd in dirms and deenarsy 
is indeterminate, and is therefore incapable of .being deftroyed; and if 
it confift of any thing elle, ftill the fale.is not invalidated by a deftruc- 
tion, (ince the value remains due from the feller.— It is otherwife 
with refpeft to the article purchafed, as the fale of that before receipt 
of it induces fraud, as was before explained. 
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It is lawful for the purchafer to make an increafe of the price in 
favour of the feller ; and for the feller to make an increale in the 
merchandife in favour’ of the purchafer; — and it is allb lawful for the 
feller to make abatement from the price in favour of the purchafer ; 
and this increafe or abatement is incorporated in the original contraft ; 
(that is to lay, in cafe of an increafe, the orighial and additional form 
of the price or the article ; and in cafe of an abatement, what remains 
after the deduftion is the price of the article.) Hence, mihefrjl 
cafe, the feller poflefies a right to the original price, together with 
the increafe fuperadded to it ; and, in the Jecond cafe, the purchafer 
has a right to the original merchandife with the increafe fupperadded. 
Shafei and Ziffer arc both of opinion that fuch increafe is a mere aft 
of favour y and therefore cannot be incorporated in the ori^'nal fale ; 
fof, if fo, it muft neceflarily follow that a perfon gives his own pro- 
perty in exchange for his own property, fince, previous to the increafe 
of the price, the article was the property of the purchafer in exchange 
for the original price ; and, confequently, if the increafe be made in 
the price, the property of the purchafer 4 given in exchange for what 
was before his property : in the lam'e manner, alfb, in the fecend' ctScy 
as the price, previous to the increafe, was the property of the feller. 
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it follows that in incr^aiing the wares, he gives his own property in 
exchange for his own property.— Neither can an abatemtnt from the 
price, by the ieller, be incorporated with the original coij^tracl ; but 
it muft rather be conOdered as an acb of favour ; becaufe, prior to the 
abatement, an exchange of the mcrchandifc for the whole of the prieb 
had taken place; and it is impollible to fet aiide ^ny part of the price, 
fiuce in fuch cafe it muft follow that a part of the merchandife 
had no correfpondent exchange oppoicxl to it ; and this is un- 
lawful. 

Objection. — This confequcnce does i\ot follow; bccaufe the re- 
maining fum, after the deduiSlion of the abatement, is conlidercd as an 
exchange for the whole of the merchandile. 

Reply. — It is impoflible to coafider the remainder as an exchange 
for the wholci bccaufe no new contract has taken place with regard to 
the diminijhed price, and the old. contradt relates only to the full 
price. 

—The reafoning of our dolors is, that the buyer and feller, by 
means of the increale and abatement, do otily alter the cuntra<3; from 
one lawful accident to another lawful accident ; and that, as the parties 
poflefs the power of annulling the contract, they arc, a fupcr 'm 'iy en- 
titled to make an alteration in the rion-eflential properties of it. The 
cafe is therefore the fame as if the parties Ihould .'uinul an optional 
power, or ftipulatc one after the conclulioii of the contr.i<St.— Now, 
lince it is lawful for the parties to alter the accident of tire contract by 
means of increafe or abatement, it follows that fuch incrcafe or alwtc- 
ment is incorporate with the original contradl; bcc.-iulb the accident 
of a thing adheres to that thing, and does not cxift abflrraileilly of itfelf. 
It is otherwife where a feller abates the whole price ; for I’uch abate- 
ment could not Ilf incorporated with the original contract, fince in 
that cafe a change would take place in regard to what is an ejfential 
property t and not an accident of the contrail. — It is alfe to be obferved, 
that from the incrcafe and abatement being incorporated with the 
original contrail, it docs not ncceflarily follow that a perfon gives iiis 

own. 
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lown pRjpcrty in exchange for his own^ property, becaufe the original 
contraft does as it were relate to fuch increafe or abatement. — The 
advantage ^of the incorporation of the increafe and the abatement in 
the original contrad is evident, in a cafe of friendly ox profitable fale; 
for if a perfon fell fomething by a profitable fale to a purchafer who 
increales the price in the feller’s favour, in that cafe it is lawful for 
him [the feller] to charge his profit on the original and the increafe 
united; as, in cafe of an on the other hand, his profit muft 

he charged on the refidue after the dedudion.-.— The advantage arifing 
from this is alfo evident in a cafe of Sbafia; for the perfon poffefliog 
the right of Sba fa is entitled to the fubjed of the fale, in cafe of an 
abatement in exchange for the diminifhed price. 

Objection. — Since the abatement and increafe are incorporated 
with the original contrad, it would follow that, in a cafe of increafe^ 
the perfon pofleffing the right of Sbajfa is to take the fubjed of the 
fale at the aggregate amount of the original price, and its increafe,— 
inftead of taking it (as is the cafe) at the original price only. 

RfttPLY. — In cafe of an increafe of the price, the proprietor of the 
right of Sbaffa takes the fubjed of the fale at the original price 
only, becaufe his right relates to the original price, and it is not 
in the power of the buyer and feller, by any id of their’s, to annul 
fuch right. 

Any increafe of the price, after the deflrudion of the wares in 
• the pofleffion of the purchafer, is not valid, (according to the Z&bir- 
PUwayet,) becaufe of the wares not having bcerfin a flate that ad- 
mitted of the lawful oppofition of an exchange for them. 

Objection. — It would appear that the increafe of the price re- 
mains in force <fter the deflrudion of the goods; for although the 
goods be not then in a flate to admit any exchange being’ oppofed to 
them, yet the increafe incorporates with the original contrad, which 
was concluded at a time when, thejgoods being extant, it was lawful 
to oppofe an addition to the exchange for them. 


Reply. 
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REPLY.~>-If the wares had remained in a condition to adnjit of an 
exchange of property for them immediately, then fuch exchange 
might have been immediately eflablifhcd, and referred afterwards to 
the period of forming the contract; for a thing is firft efiablifhed on 
the inflant, and is then referred to the formation of the contraA ;— <► 
but as, in the prefent inflance, the immediate exchange of the pro-- 
perty cannot be efiabliihed, the ‘wares no longer exifting, the reference 
back is impofliblc ; and hence any increafe of the price is evidently 
invalid. — It is otherwife with refpedl to an abatement of the price 
after the deftru£lion of the wares, bccaufe thefe, after their deflruc- 
tion, are in a date which admits of a diminution of the price; which 
is theicfore referred to the formation of the contrafl. 

If a perfon, having fold fbmething on condition of prompt pay- A/r*M^rp*v. 
ment, fhould afterwards agree to receive the price at a future fixed * 

period, it is lawful, bccaufe the price is folely the right of the feller; 
and as it is in his power, if he chufc, to forego it altogether, he is *’*^"**"‘' 
confequcntly entitled, for the convenience and cafe of the purchalcr, 
to take a future payment inllead of a prompt one, a fortiori . — 

If the period ftipulatcd be not certain, and the uncertainty be very 
great, (as if he Ihovild ftipulate payment when the wind blows, for 
inllance,) it is not lawful. If the period, on the contrary, be only 
in a fmall degree uncertain, (as if he fhould fVipulate the payment 
at the cutting of the corn, or the threjhing of it,) it is 'lawful, in the - 
fame manner as in the cafe of has/, of which an explanation has already 
been given. 

Every debt ipimediately due may be fufpended, in its obligation, in all debt, 
to a future period, by the creditor, on the principles l.iid down in the 
preceding cafe, — excepting a /oast *, the fufpciifidn of tlic obligatioti 
. ' ’ ' of 

* Arab. Karzi ftgnifying a loan of mtney, in oppofttion to ArttaS, which means a 
loan of any thing but money. Thefe deeds arc confidcred, \>y Muffutmans, to be of a 

diAindt 
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of whiclh Is . not approved. — ^The reafoii of this is that the lending of 
money, is, in the immediate a<9:, equivalent to a loan of any other 
thing •f, avid an aft of benevolence; (whence it is that if a perfon 
ihould tender a loan of money to another, exprefling his intention by 
the v/oT^j^reeat ^ — as if he Ihould fay, “ I deliver thefe ten dirms as 
an Areeat ^'^ — it is valid; aiid alfo, that no perfon who is incapable 
of any gratuitous aft, fuch as an infant or a lunatic^, is competent to 
this deed :) — but in the end it operates as an exchange^ fince the bor- 
rower gives to tlie lender an equal fum^ but not the identical fpecie he 
received. — In confideration, therefore, of the immediate a£i^ a refpitc 
is not binding upon the lender, as there can be no conftraint in an 
aft purely gratuitous; and, in confideration of the end^ the rcipite is 
not approved, for in this cafe the tranfaftion would rcfolve itfelf into 
a fale of money for money, which is ufury . — It is otherwife, in the 
hequeji of a loan for a fixed period ; for if a perfon bequeath the loan of 
one thoufand to another, for a year, (for inftance,) the per- 
formance of this is incumbent on the executor; nor is he entitled to 
make any demand on the legatee until the expiration of the term, 
fince this bequeft is of a gratuitous nature, and refcmblcs the bequeft 
of the fervices of a-flave, or the ufc of a houfe. 

(liilia£V and feparate nature. In the one the intention is to deftroy theTubflance of what is 
borrowed, that is, to fpend the identical money received, and afterwards return an equal 
number of fimilars. In the other, the intention is to enjoy the ufufruft without injuring 
the fubflancf, which is to be returned in its identical ftate. 

f Literally, a karz is, in its immediate occurrence, equivalent to an areeat.” 


CHAP. 
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CHAP. vm. 
Of Ribhoy or Ufury. 


Ribba, in the language of the law, fignifies an excefs, according DeSmtiMof 
to a legal ftandard of mcafurcmcnt or weight, in one of two homogc. 
neous articles [of weight or meafurement of capacity] oppofed to 
each* other in a contrafl: of exchange, and in which fuch excels is fti- 
pulated as an obligatory condition on one of the parties, without any 
return, — that is, without any thing being oppofed to it. The falc, 
therefore, of two loads of barley (for inftance) in exchange for one 
load of wheat does not conilitute ufury, fince thefe articles arc not 
homogeneous: — and, on the other hand, the falc of ten yards of 
Herat cloth in exchange for five yards of Herat cloth is not ufury, 
fincc, although thele articles be homogeneous, ftill they are not 
eftimable by weight or meafurement of capacity. 

Usury is unlawful; and (according to our doctors) is occafioncd Ufury {««- 
by rate*, united with fpecies. — Sht^ei maintains, that u firry takes place mitca'wii’ir * 
only in things of an efcuknt nature, or in pwney . — It is ncccflary, in 
order to the operation of the illegality, that the articles be homoge- 
neous ; but an equality in point of weight or meafurement of capacity 
annihilates the ufury. — It is to be oblervcd that a fuperiority or inferi- 
ority in the quality has no effeft in the efiablilhmcnt of the ufury; 


♦ It may be ncccflary here to oWerve that rate^ amongft the Mujfulmant^ applies only to 
articles of weight or meafurement of capacity, and not to articles of httpiudinal maiWac- 
ment, fuch as clotb^ or the like.— I'hc phrafe here uTcd implies an inequality of rate w/VA 
et fmilarity of SPECIES. 
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and hence it is lawful to fell a quantity of the ie//gr fort of any ar- 
ticle in exchange for an equal quantity of an inferior fcrt. 

The fale, at an imeqnal rate, of articles of weight or mcafurc- 
ment of capacity, in exchange for homogeneous a(ticles, is ufurious, 
according to our doftors, although the articles be of a dclcriptioii 
not efculentt (fuch as loam or irony for inftance;) — ^bccaufe they hold 
that the caufe of ufury exifts, in articles of weight and meafurement 
of capacity, although they be not of an efculent nature. Shafei 
maintains that fuch fale is lawful, agreeably to his tenets with refpedt 
to ufury. Suppoling, however, the equality of the rate, fuch fale is 
lawful in the opinion of all the dodlors. — (It is to be obferved that 
loam is an article of meafurement by capacity y and iron of weight.') 

The fale of any thing not meafured out according to the legal 
ftandard, at an unequal rate, is lawful. Thus it is lawful to fell one 
handful of wheat in exchange for two handfuls ; or two handfuls in 
exchange for four and alfo, one apple in exchange for two apples ; 
becaufe, in fuch cafe, the meafurement not having been made accord- 
ing to a legal Aandard, it follows that a fuperiority of meafurement 
(which is effential to the eftablilhmcnt of ufury) has not, according 
to the rules of meafurement, taken place. Sbefei maintains that 
fuch fale is unlawful ; becaufe the article is, in this inftance, of an 
efculent nature, which (according to his tenets) is the efficient caufc 
of ufiiry ; and alfb becaufe the equality deftruiSlive of ufury does not 
here exift. (It is to be obferved that whatever is lefs than half. of a 
Sad is co!ifidcred equivalent to an handful, fince the law has fixed no 
ftandard of meafurc beneath that quantity.) 

Where the quality of being weighable or meafurable by capaciiyy 
and correfpondence of fpecies (being the caufes of ufury) both exift, 
the ftipulation of inequality, or of a fufpenfion of payment to a future 
period, arc both ufurious. Thus it ts ufurious to fell either one mea- 

fure 
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fure of wheat in exchange for ftvo mcafures,— -or one mAfurc of 
wheat for one meafure deliverable at a future period. If, on the con- 
trary, neither of thefc circumftanccs cxift, (as in the l^c of wheat 
for money,) it is lawful either to ftipulatc a fuperiority of rate, or the 
payment at a future period. If, on the other hand, one of thefc cir- 
cumftances only exift, (as in the falc of wheat for barley, or the laic 
of one Have for another,) then a luperiority in the rate may legally 
be ftipulatcd, but not a fulpenlion in the payment. Thus one nrcni- 
fure of wheat may lawfully be I'old for two meafures of barley, or one 
Have for two flaves : but it is not lawful to fell one meafure of wheat 
lor uue meafure of barley payable at a future period ; nor one Have for 
another, deliverable at a future period. Shafe'i is of opinion that eor- 
rtfpondence of Jpecies alone does not render illegal a luijicnlion of 
delivery ; becaufe where, in an exchange, a prompt delivery is oppofetl 
to a future delivery, there is only a femblance of a fuperiority of rate, 
founded on the preference given to prompt payment. Now if a 
fuperiority of rate, in reality, be not preventive of the legality of the 
lale (as in the cafe of one (lave for two flaves) it follows that the 
femblance only of a fuperiority is not preventive of fuch legality, a for- 
tiori. The arguments of our dodors are, that wherever either corre- 
fpondcncc of fpccics, or the quality of being weighablc or mcafurablc 
cxifts, tlic wares are, in one fhape, of that deferiptiou in which ufury 
takes place; and accordingly, a femblance of ufury takes place in 
them, which is repugnant to the legality of the laic in the fame 
manner as ablual ufury. The ground of this is what is written in 
the Hadees Shireef, that “ articles of dillcrent fpccics may be fold in 
“ any maimer the parties plcafe, provided the bargain be from liand 
“ to harid.” 

Objection. — Since corrcfpondencc of fpccics, or the quality of 
being weighablc or mcafurablc docs either of them fmgly prevent the 
legality of a fulpenlion of delivery, it w'ould f«)llow that a contrad of 
Sillim falc ftipulating an exchange of falTron for dirtns or dtenan, i» 
invalid, as botli arc articles of weight : — whereas fuch a falc is valid. 

Rrra Kei*i.v. 
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RbpiiV. — T he *coutra£): is lawful, iiQtwithftanding^ fsffi-on a»di 
decnars be both articles of weight, beeajijfe they do not agree in 
the quality of the weight, as fafFfon is weighed by Mdnsy and: being a 
fubjedl of fitle only, is therefore dehnite by fpecihcatiou ; whereas. 
dirms ztA dtfinfirs arc weighed by Jiones-,. being only price and not a 
fubjeSi of fale ; and therefore do not become definite by fpecification. 
In the fame manner, alfo, if a perfbn fhould. fell fafFron to another for 
one hundred dirms, vozAy money, that other rnay lawfully employ the 
faid dirms either in pnrehafe or in any other mode without reweigh- 
ing them: — whereas, if a perlbn fell faffron, on condition of its being 
two Mans, the purchafer is not afterwards at liberty to difpofe of it by 
fale or by any other mode without reweighing it ; as holds with refpeft 
to all articles of weight or meafurement of capacity. Now it being 
thus demonftrated that the weight of fadron and other articles is dif- 
ferent from the weight of dirms deenars, in appearance, fubflance, 

and efTeft, it follows that they do uot-unite in any circumflance with 
refpe£t to the quality of the weight ; and confequently, that the 
iemblance of ufury, in this cafe, is only an apprehenfion of aTemblance, 
Avhich is not regarded. ' 

Every thing -in which the ufurioufnefs of an excefs has been 
eflabUihed by the prophet on the ground of nui^itrement cf capacity, 
(fuch as wheat, barley, dates, tcasifalt,') is for ever to be confidered as 
of that nature, although mankind fhould forfake this mode of eflima- 
tion i — and in the lame manner, every thing in which the ufurioufnefs 
of the excefs has been eftablifhed by the prophet onthe ground of weigfit, 
continues for ever to be confidered as an article of weight, like gold or 
Jtlver% becaufe the cuftom of mankind, which regulates the tnode of 
meafurement, is of inferior force to the declaration- of the prophet ; 
and a fuperior cannot yield to an inferior. (^Abeo Toofi^ vs, of opinion that 
in all things praftice or cuftom ought to prevail, although in oppo- 
fition to the ordinance of the prophet ; for the ordinance of the pro- 
phet was founded on the ufage and practice of his own time : — ^in 
8 ordinances. 
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ordinances, therefore, the prevalent cuftoms amon^ raanktnd*afe to 
be regarded; and as theie are liable to alter, they mud be attended 
to, rather than the /e/Ur of an ordinance.) If, therefore, a perfon 
ihonid fell in exchange for an equal quantity, by weight., or gold 

in exchange for an equal quantity, by a meafurement of cftpachy, 
neither of thefe tales would be lawful, (according to Haneefa and 
Mohammed,') although thefe modes of weighing wheat and meafuring 
gold (huuld become fanftified by the cuftom of mankind. 

Whatever is referred to Rath is confidcred as an article of 
weight. This the compiler of the Heddya cxphwns to mean that 
whatever is fold by the Awkiyat* muft be confidered as an article of 
weight; for an Awkiyat is a fixed dandfird of Weight in oppofition to 
all other mcafures of capacity, as none elfc arc ftandards of weight. 
Now as every thing fold by the Awkiyat comes under thfe deferip- 
tion of an article of weight, it follows that if this thing be (bid by the 
meafurement of any other velTcl not of a fixed Ifandard of weight, op- 
pofed to a fimilar vclTcl, fuch laic is unlawful, becaufe of the proba* 
bility of a difparity of weight, notwithdanding the equality in point 
of meafurement of capacity; for this, in fa£l’, is the (iime as if otjc 
perfon fhould fell one article of weight in exchange for another of the 
lame kind, and adjiid the quantity by conje£lure. 

It is to be oblcrvcd that a Siff laic means the fale of price in 
exchange for price ; and price implies dirms atid deenars. In this 
mode of fale it is a neceflary condition that the interchange of pro- 
perties take place at the meeting, becaufe the prophet has ordained 
the fale of filver in* exchange for filver, from hand to hand, — as (hall 
be explained at large in treating of Sillim (ales : but in every other ar- 
ticle, provided it be of that kind in which ufury takes place (fuch as 

• This term has been formerly mentioned to fignify an ounce. (See Vol. I, p. 24.) 
From the context, however, it would appear that it alfo fignihcs a meafure of capacity. 
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•wheat \\ti exchange for wheats for inftance,) the interchange upon 
the fpot is riot a condition, it being only required that the article be 
Specific. Shafei maintains that in the fale of wheat for wheat mu- 
tual leizid is a condition, becaufe of the ordinance of the prophet, 
“ Sell it from band to hand'f and alfo becaufe, if one party fhould 
make feizin, and not the other, it follows that an appearance of ufury 
takes place, inafmuch as prompt payment is fuperior future pay- 
ment. Our doflors argue that wheat, as being a determinate fubjedl 
of fale, does not, like cloth, (bnd in need of feizin, frtice the objcd of 
the contradl is the attainment of a power over the article, which is 
fully eftabliftied by its being determinate. It is otherwife with re- 
Ipedl to Sirf fales, for there the feizin is made a condition in order that 
the price and fubjeft of the fale may be rendered determinate, which 
is only to be effeited by means of feizin. With refpeft to the ordi- 
nance of the prophet, enjoining the fale from hand to hand, Obddah 
Bin Sdfnatt has explained it to mean the fale of one determinate thing 
in exchange for another. Befides, on the poftponement of the feizin, 
no lofs is reckoned to refult, in the opinion of mankind contrary to 
where a prompt and future payment is ftipulated ; becaufe the latter 
in the opinion of mankind is a detriment. 


SimUars 
may be fold 
for each 
other, with- 
out inducing 
ufury.. 


The fale of one egg in exchange for two eggs, from hand to hatid, 
is lawful; and the fame with rcfpeift to dates and walnuts ; becaufe 
thefe articles are neither fubjedt to meafurement of capacity or weight, 
with regard to which only ufury relates. Shaje'iy in this'eafe, differs 
from our dodlors; becaufe ufury, according to his opinion, relates to 
articles of an efculent nature, of which kind thefe are. 


nM*takrr"ace ’^'he fale of one fpecific Faloos*^ in exchange for two other fpe- 
with refpea cific Faloos^ is valid, according to Haneefa. Mohammed maintains it 

chey are ar- to be unlawful ; becaufe, as the fitnefs to conftitute price is eftablifhed 
tides of fak. 


• A copper coin. Vol. II. p. 305O 


in 



495 


Chap. VIII. SAL E. ’ 

in Faloos^f with the confent of mankind, it cannot be annulled ty any 
agreement of a feller and purchafer counter thereto ; and as the fitnefs 
to conftitute price ftill continues, the Faloos cannot be rendered de- 
terminate by means of a flipulation to that effect in the contrdft. The 
cafe, therefore, becomes the fame as if a perfon fhouUl fell- one un- 
determinatcF^/^o^ in exchange for twoundeterminate ; — or, as if a perfon 
fliould fell one tiirm in exchange for two. The rcafoning of the 
two difciples is that this fitnefs to conflitiite price in Faloos cannot 
fublift with relation to a buyer and feller, unlcfs by their mutual agree- 
ment to that efFofl * ; and, confequently, where they agree to the 
contrary, the fitnefs to reprefent price is, witli refpect to them, itull ; 
lUJr can the general coni'ent of others, to admit Faloos as a reprefcnta- 
tive of price, operate as an argument with rcfjK-ft to them, finco in 
this matter others have no power over them. Hence it follows that, 
as the fitnefs t<j conflitutc price is, with rcfpcfl: to them, irull, the 
Faloos may be identified by their fpccification. 

Objection. — Upon the fitnefs to conflitutc price being done 
away by tire agreement of the parties, the Faloos will of confcqucnc^ 
revert to their primary nature, namely •weight, (for the Faloos was 
originally a weight.) — It would therefore follow that the fale of one 
Faloos for two Faloos is not valid, although the fitnefs to conflitutc 
price be done away by the agreement of the contra<fling parties. 

Reply. — The Faloos do not revert to their original nature, be- 
caufc, by the agreement of mankind, they arc coiifidcrcd as articles 
of tale, and this agreement remains in force. Hence they fland in 
the fame predicament as •walnuts, or other articles of tale, and the 
unequal fale of them is of confcquciu e in the fiime manner' lawful. — 
It is otherwife with refpcil to dims and deenars, becaufi: thefe ««- 
turally conflitute price. — It is alfo otherwife with rcfpcdl to the falo 
of one undeterminate Faloos in exchange for two undeterminate Fa- 

* That is to fay, copper coins are not to be coafulcred as frUt but by a previous 
agreement of the parties. 

looi ; 
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loos ; for this is, in' a ftipulatioO of future payment and future 
delivery, a fpecies of (ale which has been forbidden by the prophet. — 
It is alto otherwile where the ftipulatioiii of tlie parties relates to 
undeterminate Faloos, for this is equivalent to a poAponement of 
payment, and fuch poftppnement is rendered unlawful by homoge- 
neitjr alone. 

The iale of wheat in exchange for the flour or meal of wheat is 
unlawful, becaufe wheat, and the meal and flour of it, :u-e all of one 
fpecies. — It is impoflible, moreover, to afeertain the equ;Jity between 
thole articles by meafurement, lince flour and meal arc of a clofe and 
compaSi nature, and wheat is not. Hence this kind of iiile is eflenti- 
ally invalid, even in the exchange of one meafure of the one for one 
meafure of the other. 

The fale of flour in exchange for flour is valid, provided the quan- 
tities be equal by meafurement, becaufe the condition of legality 
(namely, equality) is here cftablilhed. 

The fale of flour in exchange for meal * is not valid, according to 
Uaneefa., in any mode ; neither at an equal, nor at an unequal rate ; 
for as it is not lawful to fell flour in exchange for parched wheat, or 
meal in exchange for rcew wheat, fo allb it is not lawful to fell either 
of thole articles for the other, becaufe of their homogeneity. — Ac- 
cording to the two dilciples the lale in queAion is lawful ; becaufe 
flour and meal are of different Ipecies, in as much as the chjehl to be 
derived from each is different ; for the objedt of flour is bread, dnd that 
of meal is a culinary preparation, mixed up with water or- oil. — But 
the anfwer to this is that the original objedl of both is the fame, 
namely, food’, which is not affected in its nature by the modification 

• Anb. Saved , A fort of coarfe meal prepared either fmeav/btat or barlej.—A\(o, 
what remains after ftfung off the fine flour. ^ 

of 
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ot' it, fiace raw wheat and farcheJ w heat are confidcrcd^as of the 
lame fpccies, and likewilc wheat afFc(£tcd*l)y vermin and wheat that 
is whole and preferved, — although, in anfvvcring particular objects, 
thcle kinds be different. * 

The laic of flefh in exchange for a living animal is lawful, accord- 
ing to Haneefa and Abm 1 Ahham)Kd\% of opinion that f ho file 

of flelh in exchange for a living animal of the I'amc fpccics is unlawful, 
tuilefs the quantity of the dead flelh exceed that of the living flefh, in 
order that the excels may be oppofed in exchange to the other parts of 
the living animal, independaut of flelh ; and the remaining part of the 
Haiti flelh remain oppofed in an equal degree to the living flelh ; he* 
caufe otherwife ufury mull: neceflarily take place, fince, if the quan- 
tities of flelh were exactly equal, it muft neceflarily follow that the 
other parts of the living animal had no exchange oppofed to them 5 — 
or if, the quantities of flelh being equal, a deduction be made frohi 
the dead flelh, in oppoiition to the other parts of the living animal, it 
would neceflarily create an hiequality in the exchange of flelh for 
flelh. The fale in queflion, therefore, ^m^mbles a fale of fclam^ Iced 
in exchange fo^ lefami oil, which is ^jPhvful. The arguments of 
'the two difciples in fiipport of their opinion is, that the cafe in quef- 
tion is in fait the lale of an article of weight for what is an article 
of weight ; fince it is not cuflomary to weigh living animals, it being 
indeed impniAicable to alcertain their weight, as they are not at all 
times of equal weight, an animal Ijeing lighter when hungry, and 
heavier when filled with food.— h is otherwife with oil-lecds, as 
by weighing thole may at once be alcertained the quantity of oil con- 
tained in them when leparated from the dregs or refufe. 

The fale of frclh dates’ in exchange for dried ones is lawful, ac- 
cording to Hmeefa. The two difciples hold a diflereut opinion, bc- 
caufe of a tradition, in which it is mentioned that a perfon Ih-iving 
interrogated the prophet regarding the legality of fuch fale, the pro- 
VoL. II. S f f phet, 
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loosi |or this is, in' faft, a Aipulatioh of future payment and future 
delivery, a ipecies of fale which has been forbidden the prophet. — 
It is alfb otherwile where the ilipulation of one of tlie parties relates to 
undcterrrtinate Faloos^ for this is equivalent to a poftponement of 
payment, and fuch poftppnemeiit is rendered unlawful by homoge- 
neity alone. 

The fale of wheat in exchange for the flour or meal of wheat is 
unlawful, becauie wheat, and the meal and flour of it, are all of one 
fpecies. — It is impoflible, moreover, to afeertain the eqvr.;lity between 
thofc articles by meafurement, (ince flour and meal arc of a clofe and 
compaSi nature, and wheat is not. Hence this kind of iiiie is eflenti- 
ally invalid, even in the exchange of one meafure of the one for one 
meafure of the other. 

The fale of flour in exchange for flour is valid, provided the quan- 
tities be equal by meafurement, becaufe the condition of legality 
(namely, equality) is here eflablifhed. 

The lale of flour in exchange for meal * is not valid, according to 
Jianeefa^ in any mode ; neither at an equal, nor at an unequal rate ; 
for as it is not lawful to fell flour in exchange for parched wheat, or 
meal in exchange for raw wheat, fo allb it is not lawful to fell cither 
of thole articles for the other, l>ecaufc of their homogeneity. — Ac- 
cording to the two difciples the fale in queftion is lawful ; becaufe 
flour and meal arc of different fpecies, in as much as the objefl to be 
derived from each is different ; for the objedl of flour is bread, dnd that 
of meal is a culinary preparation, mixed up with water or- oil. — ^But 
the anfwer to this is that the original object of both is the lame, 
namely, flood; which is not affected in its nature by the modification 

• Ar.-.b. Savfei. A fort of coarfe meal prepared either from wheat or har/iy.—AlCo, 
what renuins atur fUling olF the fine flour. 
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Off it, fiiice raw wheal and parchai wheat are contidcredtas of the 
lame fpecies, and likewile wheat atfcftcd*bjr vermin and wheat that 
is whole and preferved, — although, in anAvering particular ohjeds, 
thele ki«)ds be different. * 

The lale of flelh in exchange for a living animal is lawful, accord- The fai,- ..i 
ing to Hanrefa and Aboo 1 nfaf. Mohaiiniud\t of opinion that the file ,/ 

of flelh in exchange for a living animal of the lame Ipccies is unlawful, '* 
unlels the quantity of the dead flelh exceed that of the living flcfli, in 
order that the excefs may be oppoled in exchange to the other parts of 
the living animal, independaut of fleflj ; and the remaining part of the 
flain flelh remain oppofed in an equal degree to the living fleflj ; be- 
caufe otherwife ufury muft ncccflarily take place, fince, if the quan- 
tities of fleflj were exadWy equal, it muft neceflarily follow that the 
other parts of the living animal had no exchange oppofed to them;-— 
or if, the quantities of flelh being equal, a deduftion be made frotn 
the dead fleflj, in oppofition to the other parts of the living animal, it 
would ncccflarily create an hrcquality in the exchange of flcfli for 
fleflj. The fale in queftion, therefore, ^H^mbles a falc of Icfamd feed 
in exchange fol fefam^ oil, which is ^P^ful. The arguments of 
’the two difciples in fupport of their opinion is, that the cafe in quef- 
-tioij is in faft the lale of an article of weight for what is not an article 
of weight; fince it b not cuftomary to weigh living aninjals, it being 
indeed impraAicable to afeertain their weight, as they are not at all 
times of equal weight, an animal being lighter when hungry, and 
heavier when filled with food. — h is otherwife with oil-ft^s, as 
by weighing thofc may at once be afeertained the quantity of oil con- 
tained in them when feparated from the dregs or refufe. 

The falc of freflj dates' in exchange for dried ones is lawful, ac- northcf.ieoi 
cording to Htmetfa. The two difciples hold a different opinion, be- 
caule of a tradition, in which it is mentioned that a perfon having 
interrogated the p^het regarding the legality of fuch fale, the pro- 

Voi„II. ^ Sff ■ phet, 
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phct, iti« return, dclircd to know whether frefli dates did not di- 
jiiinilh in drying ? — and dpon that perfon anfwering in the 
tive, he declared that, fuch being the cafe, the fale of frefli dates in 
exchange for dry ones was not lawful. The arguments of Haneefu 
itr fupport of his opinion are twofold: — first, the word ex- 

prelfive of dry dates, is allb applicable to frejh dates, becaufe there is 
a tradition that a perfon brought fome frefli dates from Kbeeblr to the 
prophet, who, on their being prefented to him, inquired if all the 
T ' vmir of Kbeebir were of that kind ? and as freih and dry dates are 
from this circumflance held to be of the fame kind, it follows that the 
lale of the one in exchange for the other, on condition of ai> equality 
in the rate, is lawful, fmee the prophet has faid, “ &//Tammirs in 
“ exchange for Tammirs, at an equal rate, — Secondly, if it be 
not admitted that frefli dates fa\l under the appellation of T’ammir, ftill 
the fale is lawful, becaufe of another faying of the prophet, “ IfVjen 
“ two things are of different Jfecies^ then let them be fold in whatever 

manner tlx parties pleafe." In regard to the faying quoted by the 
two difciples, it refts entirely on the authority of Zeyd Ibn Abbas y 
which is confidered weak ^aong the traditionifts. — It is to be ob- 
ferved that the fame difagnphent fubfifts with refpeA to the fale of 
.dried and frefli grapesy founded on the fame arguments as thofe already 
cited. Some have afferted that the fale of dried grapes in exchange 
for frejh is unlawful, according to all our doctors, grounding this 
aflertion on the analogy which fubfifls between this cafe and that of 
parched and raw wheat, the fale of which in exchange for each other 
is univerfally declared to be invalid. 

The fale of frefli dates in exchange for frefli dates, at an equal 
rate in point of meafurement of capacity, is lawful, in the opinion of 
all our dodlors *. 

* The remainder of this cafe, which is of confiderable length, as well as the com]dete 
iucceeding cafe, has been omitted in the tranflation, becaufe the difputations contained in 
them are founded entirely on verbal criticifms, uduchdtfhot admit of an intelligible tranflation. 

The 
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The falc of olives iu exchange for 6/7 of olives is unlawful, ex- Thefaicof 
cepting when the aaual oil is greater in quantity than the oil con- u'e^uce 
tained within the olives, in which ‘ cafe the excefs being i^pofed to exchange 
the dregs that will neceflarily remain after the exprdHon of the oil, 
prevents the eftablifliment of ufury.— The law is the fame with re- Sn.rious,"uB. 
fpccl to the fale of walnuts for the oil of walnuts, of fefame feeds for 
the oil of fefame, of milk for butter, or of the juice of the grape or quantity. . 
dates in exchange for grapes or dates. With refpeft to the file of 
cotton in exchange for the thread of it there is a dilTerence of opinion. 

The fale of cotton, however, in exchange for callico is univcrfally 
allowed to be legal. 

It is lawful to fell one fpecies of flelh, in any ihanner, in ex- One fpecic# 
change for another fpecies of flelh, (fuch as the flelh of a cow for that 
of a camel or a goat.) It is to be oblerved that the flelh of a cow and Motiurfpe. 
of a bulFalo are of the feme fpecies, as is aWb the flelh of a Ihecp and 
that of a goat. 


The milk of a cow and of a goat are of diflerent kinds, and may 
therefore be lawfully fold in exchange for each other at unequal rates. 
It is related, as an opinion of SAqfe'it that thefc are of the fame kind, 
becaufe the objeiJl: to be derived from each is the fame. But our doc- 
tors argue that the flelh of thefc animals is evidently of a different 
kind, lince it would not be lawful for a pcrfoii, on whom the gift of 
a cow in alms was enjoined, to fub^itute a goat in lieu of a cow* 
if it' prove defe£live; the milk of thefe animals, therefore, differs 
in point of fpecies in the feme manner as their flelh. It is to he oh- 
ferved that the vinegar of tiates is of a difrerent kind from the vinegar 
of grapesy becaufe of the difference of their originals. So alfo, the wool 
of a jhee^ is of a different kind from that of a goaty becaufe they anfv\ <;r 
different objeiffs. 
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It is Yawful to fell bread made of wheat in exchange for wheat, or 
the flour of wheat, at an unequal weighty becaufe bread is confidered 
either as aSn, article of talc or of weight, and confequcntly is of a dif- 
ferent kind from wheat or flour, which are fubjed to meafurement of 
capacity. — It is related as an opinion of Haneefay that fuch fale is ut- 
terly Invalid ; but decrees pafs according to the firft adjudication, and 
this, whether the delivery of either the wheat or the brq^ be Aipu- 
latcd to take place at a future period. According to Hantefa the bor- 
rowing of bread is utterly unlawful, — that is, whether it be confi- 
dered as an article of tale or -weight, —becaufe there is great difference 
with refped to cakes of bread, either in refped to themfelves, or the 
workmanfhip of the baker. According to Mohammed it is abfolutely 
legal ; that is, whether the bread be confidered as an article of tale or 
weight. According to Aboo Taofaf in is lawful, if confidered as an ar- 
ticle of weight \ but not if conMcred as an article of tale^ becaufe of 
the difference of the unities. 

Usury cannot take place between a mafter and his flavc, beclufc 
whatever is in the pofleffion of the Have is the property of the mafler, 
-it). that no fale can poffibljr take place between them, and hence the 
impoflibility of ufury.— This proceeds upon a fuppofition of the flavc 
■ being privileged and free from debt ; for in the cafe of a privileged 
flave who is infolvent, ulury may take place between him and his 
mafler, according to Haneefty becaufe (agreeably to his tenets) the 
pofleflions of fuch flave do not belong to the mafler ; — and according to 
the two difeiplcs, becaufe althou|h (agreeably to their tenets) the 
pofleflions of fuch flave be the property of his mafler, ftill as the 
cliiiins of the creditors arc conhefted with Uiem, the flave ftands in 
the lame relation to his mafler as a flranger, and confequcntly ufury 
may cxift in their dealings. 

Usury cannot take place between ^Mujfulman and a hoflilc in- 
fidel, 
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fidel, ill a hoftile country.-— This is contrary to the opinion^of Aim 
? oo/^'and Sbafeit who conceive an analogy between the calc in qucf- country, 
tion and that of a prote£tcd alien within the Mujfulnian territory. The 
arguments of our dodors upon this point are twofold. Firs t, the 
prophet has faid, “ There is no ufury hetiueen a Mussulman and a 
“ hojlile injideU in a foreign Sbcondi.y, the property of a 

holtile infid^|||i>eing free>to the Mujfulmans^ it follows that it is lawful 
to take it by whatever mode may be pofltble, provided there be no 
di’ceit uled.-— It is otherwile with relj»e^ to a protected alien, as his 
property is not of a neutral nature, but iacred, bccaufe of the protec- a^roteaci 
tion that has been afforded to him. 


CHAP. IX. 

Of Rights and Appendages, 


The rights of a fale arc things eflentially ncccflary to the ufe of the Definhion of 
fubjeft of the fale, fuch as, in the purchafe of a hou^<, the right of 
paffing through the road that leads to it; or, in the purchafe of a conncft«i 
well, the right of drawing water from it, — Appendages imply things 
from which an advantage is derived, but in a fubordinatc degree, fuch 
as a cook-room^ or a drain. 


If a perfbn purchafe a Manzil above which there is another Man- Diirercnce of 
a//, he is not entitled to the upper Manzil^ unlefs he have Aipulated “ 

the purchafe of the Manzil “ with all its rights, and all its append- with refpea 

^ ...» Uitk Manzil, 

4 “ ages. 
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a OtfV, and a ages,^-*~or, “ with every thing great and fmaH upon it, in it, or 
t.1 Qf •* — ff^ 0n thg other hand, a perfon purchafe a Bar/ above 
which ther§ is ajiother Bar/, with a ftipulation of all its rights, ftill 
he is not entitled to the upper Bar/, But if a perlbn purchafe a jD</r 
(that is, a yerar) with its enclofure, he is entitled to the upper (lories 
and the. offices ; becaufe the term Ddr (ignihes a place comprehended 
within an enclofure, which is coiifidered as the original|^ubje£ly and 
of which the u//rer (lory is a dependant part. Bar'/, on the contrary, 
(imply (igniflcs any place of re/tdence i and as the upper (lory of a 
houle is of this nature as well as the under, it cannot be in- 
cluded in the purchafe of a Bat/, unlefs by an exprefs (pecifica- 
tiou, fince a thing cannot bie a dependant of its fellow. A Manzil, 
on the other hand, is a mean that is, it is greater than a Bar/, 
and (mailer than a Ddr ; — for although it comprehends every 
thing ncceflarv to a dwelling-place, ftill it is deficient in having no 
place for cattle: a Manrul, therefore, is in one refjseil fimilar to a 
Diir, and in another refpe£l (imilar to a Bai/\ and hence, from its 
liniilarity to a Ddr, the upper houfe is included in virtue of its being a 
Uibor^mate part, whenever a fpccification of the rights is made; and, 
(imilarity to a Bai/j, the upper houle is not included in the 
fale, unlefs a fpccification of the rights be made. — Some have faid that, 
the praflice of the prelent age, the upper houfe is neceflaiily in- 
cludciJ in all the above cafes; becaufe a Bat/ (which means a 
houje in the Perjian language} does -neceflarily include the upper 
(lory. ♦ 


A porcii over A PORCH ovcr R road, of which the beams in one end are' laid 

m-ftcd wiih a Upon a Ddr [or boufe'\ which is the fubjeft of a fale, ^nd in the other 
ilKiIidef in"' oppofite houfc, or upon a pillar, is not included in the 

‘he fcie of it, (ale of the houfe, unlefs a fpccification of rights be made in the fale; 
fcxprefeiyfpe- I’ccaufc the porch covering the road is held to be of the fame nature as 
cined. jj — ^The two difciples have obferved that if the faid porch 
(hould form the entrance into the houle, it is then virtually included 
in the (ale. 

Ip 
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If a period puicha/e a room [Baii"] in a houfc [Dari or df-elliag- 
place [A/<tf»//,] he is not entitled to the ufc of the road, unlefs he cUiJcJ in ih* 
have ftipulated the rights and appendages, or the gre.U and ftmll be* au aflanment 
longing to it. — In the fame manner, in the file of land, a well or 
clnain is not included, unlefs by a fpec'ification of the rights or ap- »lr«insinihe 
pendages ; bccaulc they are ml conlidered as a part of the ground, £nds,\*iiici; 
but as a dependant on it. — It is otherwife with rcl'pctfl to a /ra/r, for lge“Erex 
that virtually includes the well' and road without any fpccifcation, prcfllJimke 
becaufe the object of a leafe is an ufufrudl, which is not to be obtained 
but by the ufe of the road and well ; and it is not a cuftom amonglt 
farmers to rent a road or a well. But the objcdl of a lale may be 
anfwered without the neceffity of including the road or well, lince it 
is cuftoraary, amongft purchafers, to (ell and trade with the fubjeds 
of their purchafe, and to difpofe of them into the hands of another; 
whence an advantage is derived from the tranlaiflion, without the 
road or other appendage being included^ 


CHAP. X. 

Of Claim of Right (preferred by other to the 
Subjed of a Sale ) • * 


If a female Have, being fold, bring forth a child whilft in the pur- ^ 
chafer’s poffelfion, and another peribn afterwards eftablilh, by Have, claimed 

nefles, that (he was originally his property, and had not belonged to 
the feller, fuch peribn is entitled to the female (lave, and allb to the 

child. 
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however, the proof be eflabliihed hBri||;he ackiiowledgm^it 
of the purchafer, the claimant is in this cafe entitled to. the female 
(lave only, unlefs he alfo fpecifically include the child in the claim, 
in which cafe the acknowledgment of the purchafei- entitles him to 
both. -The diftinflion between a cafe of evidence and a cafe of ac- 
knowlcdgment is, that teftimony is abfolute pr{X)f, being adapted for 
the elucidation of the fadl. . By evidence, therefore, it is manifeflcd 
that the flave belonged to the claimant olf initto-^ that i» to fay, from a 
time prior to the purcha,fe of her ; and as, at that period, the child 
was a dependant part of her, (fince it had not iflued from the womb,) 
it follows that the claimant has a right to it as well as the mother. — 
Ackntfwledgmnty on the contrary, is defcAhe proof, fince it eflablifhes 
the right of property of the thing claimed in the claimant, purely 
from the neceffity of verifying acknowl<Nigment ; bccaufe an acknow- 
ledgment is a declaration ; and if the eflablifhment of the right of pro- 
perty did not in any degree take place, the declaration muft of courfe 
be falfe.— Now this confequcnce may be prevented by the eftablifh- 
raent of the right of property at the time of the acknowledgment ; 
and the child, at that period, not being a dependant part, as having 
iflued from the womb, is therefore not included in the property of 
the claimant.-— Some have faid that, in cafe of the eflablifhment by 
teflimony, when the Kdzee iflfues his decree for the claimant to take 
the flave, the child, from its dependance, is virtually included ; and 
that there is no neceflity for a fpecification of it in the decree. Others, 
again, have faid that the fpecification of the child is an abfblutely ne- 
cefl'ary conditpu, of which the ai^udication in fcveral analogous cafes 
is a clear proof. Thus Mohammed has declared that where the TCaaec 
decrees the original to any perfon, without having pny knowledge of 
the fubordinate parts, fuch fubordinate parts are not comprehended in 
the decree. Where, alfo^ in a cafe of a claim of right to a female 
flave, purchafed by another, the Kdxee d^rees the flave to the claim- 
ant,. and it fo happens that the child fhe has brought forth is in the 

hands 
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Hands of Ibme other t>eribn than the purchaier» fuch child is not com- 
prehended in the decree. 


If a perfon purchale a flave, and the (lave afterwards prove by 
witneflTes that he is free, notwithftanding that, at the time of con- 
cluding the contrail, he had faid to the purchafer ** purchale me, 
“ for I am a llave,”-r-and the feller be prefent, or ahfent at a place 
that is known, the purchafer is entitled to recot^r the price from him : 
but if the feller be abfent, and the place of his (bjoumment unknown, 
the purchafer is in that' cafe entitled to take the price from the (lave, 
who is to recover the fame from the feller whenever it may be in his 
power. — If, on the contrary, a perfon accept of a flave in pai/vn^ on 
the ground of the flave faying to him, “ accept of me in pawn, for 
** 1 am a flave,” and it afterwards appear that he is free, the pawnee 
is not in that cafe at liberty to take payment from the flave of the 
fum due to him, whether the pawner be ablent or prefent, but muft 
at all events feek it from the pawner. Aboo Toofaf\\o\As that the fame 
rule alfb obtains in the cafe of fale ^ — that is, that the purchafer lias no 
right, under any circumflances, to an indemnification from the (lave, 
becaufe he has no right to take the price from any but the feller, or 
his fecurity,— and the (lave is neither of tifie(e, but merely a //V, 
which *does not fuperinduce refponfibility.— The argument of the two 
difciples is that, in the caife in queflion, the purchafer engaged in the 
contract on the fble ground of confiding in the (lave’s declaration, 
** purchafe me, for I am a flave;” and hence it follows, that where 
a flave has lieen guilty of a deceit, he is liable for the price, in cale 
the recovery from the feller be impraflicable, in order that the injury 
occafioned by his deceit may be removed from the purchafer. The 
recovery from the feller, however, is impra^icable only in cafe of his 
being abfent at a place which is not known. — As, moreover, fale is a 
contrafl of exchange, it is poflible to render ^tdirePlor of it refpon- 
(iUe for the confideration, (namely, the price,) when the fubjeifl is 
lofl or deftroyed to the purchafer, this being what a contra^fl of fale 
VoL. II. T 1 1 requires. 
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requires. ' It is otherwife with refpeft to paiukt^ M that is not 9 
contraft of exchange, but merely acontra£t of feQurity for the receipt 
of the fiibftance of the pawnee’s right ; for which realbn it is lawful 
to give a pawn as fecurity for the price, in a Sirf lale, or for the 
goods, in a StUim laic, although an exchange with refpea to either of 
thele be unlawful: — in other words, if a pledge Ihould be deftrqyed 
whilft in the pollelllon of the pawnee, the pawnee is in that cafe held 
to have received the fubftance of his right; — whereas, if a contraft of 
pawn were in the nature of a contraft of exchange, it would fol- 
low that in thefe cafes an exchange for the price in a Sirf fale, or for ' 
the goods in a Sillim fale, had been made previous to the feizin, and 
this is unlawful. The perfon, therefore, who directs others to enter 
into a contraft of pawn cannot be rendered refponfiblc for the debt 
to which . the pawn is oppofed. Analogous to this is a cafe where 
the matter of a Have fays to merchants, “ trade with this Have 
“ of mine, for I have privileged him to trade;” and the merchants 
having traded with him accordingly, it becomes afterwards known 
that the faid (lave is the property of another; for in this cafe the 
creditors have a right to receive payment of their debts from the 
matter .~It is to be obferved that the ditticulty, in -this cafe, arifes 
from the tenets of Wdiktfa ; for, according to him, a claim is a ne- 
ceflary condition for the ettablilhment of freedom; and herea daim is 
dht of the quettion, fincc,- if the Have, after the acknowledgment of 
his llavery, Ihould aflert a claim to his freedom, he would be guilty 
of prevarication ; and prevarication is dettruAive of the validity of a 
claim. It is therefore impoflible that, after his own declaration, .his 
freedom Ihould be made apparent ; and hence the ttatement of this 
cafe, according to the tenets of Haneefa^ is erroneous^But, in reply 
to this objection, fome have obferved that the proper ttatement of this 
cafe is, — that aj>erfon purchafes a Have at a time when the iUve.lxim- 
telf faid “ purchafe me, for I am a Have,” and it afterwards appears 
that the perfon fo purchafed was originaify fnc', for this ttatement is 
ftriilly agreeable to the tenets of Hantefdf fince (accordbg to him) 
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the claim of freedom is required as a condition only ii> the cafe 
of a JreedmoHy and not in that of a pcrlbu originally free. — Othci A 
again maintain that the claim of freedom, in this ilatement of the calc 
alio, is a necefiary condition ; and that the prevarication fb occationed 
is not deftruflivc of the validity of the claim ; for generation is a con- 
cealed circumftance; and the perfon not knowing that his mother was 
free at the time of his generation, he on that account declared himfelf 
a Have; but afterwards, attaining a knowledge of |iis mother’s free- 
dom at that period, he therefore claims his freedom.-— If it be thus 
ftated, that, a perfon having purchalcd a flavc, it afterwards appears 
that the perfon fo purchafed was free, as having been etnancipaied by 
his majier^ fuch ftatement is correil, as it does not involve prevarica- 
tion, lince the mafter is empowered to emancipate his flavc. — This 
cafe is therefore, in fadl, the fame as if a woman Ihould purchafe her 
divorce from her hufliand, and Ihould afterwards eflablilh, by wit- 
nefles, that previous to fuch bargain he had divorced her three times ; 
or, as if a Mokdtib fliould eflablifli, by witnefles, thatj ■ previous to 
the contract of Kit&baty his mafler had emancipated him for in both 
thefe cafes the claim and the evidences are admitted, notwithftanding 
the prevarication ; and fo alfo in the preceding cafe. The ground of 
this is that the inafter being competent to emancipate his fiave, he may 
have 'done it during his abfence, and the Have may afterwards have 
preferred his claim immediately on its coming to his knowledge ; and 
on tins fuppofltion the prevai^ication is not held to he dciitrV(ftive of 
the claim. 


If a perfon claim a right in a houfe, in an indefinite manner, and Cufeofciaiitt 
then compound his claim with the pofieflbr of the houfe for aa«hundred JS^eaWepro- 
dinnSf and a third perfon afterwards prove a right to the whole of the J^'pofnion* 
houfe excepting the quantity of a for inftance, in that cafe the wiUi refpeft 

pofiefibr. of the houfe has no right to any reflitution from the perfon 
with whom he entered into the compofltion; becaufe that perfon, 
having before made an indefinite claim without ex[daining the extent 

T 1 1 a of 
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of it, tnzy now lawfully declare k to have been the quantity excejpted 
by the third perlbn. — If, on the other haiid, a perfbn, having claimed 
the wAo/e of a houfe, Ihould then compound with the pofle^r for an 
hundred dirms, and another perfon Ihould afterwards lay claim to part 
of the houfe, in that cafe the poflefTor of the houfe is entitled to a 
reflitution of a part of the fum he had paid in compofition, propor- 
tionate to the amount of the fecond claim. — It is to be obferved 
that a compofitipt\ of an undefined right for defined property is 
lawful, becaufe the annulment of an undefined right cannot occafion 
contention. 


SECTION. 

Of Fakooleb Bbba, er tJ!>e Sale of tie Property, mother without 

i*- bis Confettt. , 


If a perfbn fell the property of another without his order, the 
contract is complete, but it remains with the proprietor either to 
confirm or diflblve the fale as he pleafes. Sfxfei of opinion that 
the contrad, in this cafe, is not complete; becaufe it has not ifliied 
from a lawful authority; for that is conftituted only by property ot 
permijiont neither of which exifl in this cafe. The arguments of our 
doctors are, that fuch a fale is a tranfa&ion of trans^r, performed by 
a competent perfon with refpefk to a fit fubjedt : it is therefore indif- 
penfable that the contradt be regarded as complete ; fix', befides that 
there is no injury in this to the proprietor, (as he has the power of 
diflblving it,) it is attended with a great advantage to him, inaftnueh 
as it frees him from the trouble^of feeking for a purchafer, fettling the 
price with him, and other matters.— hfor^overji it is attended' with 
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an advantage to the feller, whofe word it preferves facred, and to the 
purchaier, to whom it conhrms a bargain, * with which, as having 
voluntarily concluded it, he may be fuppofed to be plcafed.*— In order, 
therefore, to obtain thefe advantages', a 'legal power is ellablifhed in 
the feller of another’s property, more efpecially as the confent of that 
other has been given by implication, (incea wile man naturally aflents 
to a deed attended with advantage to himf^.— -It is to be obferved 
that it is requilite that the proprietor give his confent on the condition 
of the fubjeA of the fale, and the buyer and feller being extant ; be- 
caufe, as his afTent is a deed relative to the contract, it is neceflary, of 
confeqiience, when he gives it, that the contraft be in exigence; 
and the exigence of the contraAdcpendson the exigence of the parties, 
and of the fubJeA of the fale. 

When the proprietor of an article, in a Fazoolee fale, gives his af- 
fent to it, the prjce becomes his property, and remains in the hands 
of the Fazooke feller ^ a depofit, in the fame manner as if he had been 
an agent for fale; becaufe the afient is equivalent to a previous ap- 
pointment of agency. 


If tflTrntcc! to, 
the price is 
the property 
of the pro- ' 
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It is in the power of the Fazoo/fff or perfbn who fells the pro- who u U- 
perty of another without authority, to diflblve the contract without afflolve^the 
having obtained the confent of the proprietor. It is other wife ^ the 
cafe of a marriage contraAed by a Fazoolee^ as that cannot be dif- concurrence, 
folved without the confent of the perfbn on wbofe account he con- 
cluded it. 


It is to be obferved that the exigence of the parties, ^id of the 
fubje^l of the fale, is fuflicient towards the confent of the proprietor 
only in cafe of the price being in money ; for, if it be ftipulated in goods^ 
then the exigence of the price alfb is a neceflaiy condition.— >In this 
cafe, however, the confent of the proprietor is not an afient to the 
contract of fale,. (bccaufe the fale is, in this inflance, a fort of pur- 
I chafe^ 
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chafe y Mid a FazooUe piirchafe does not reft nport the aflent of the 
.perfon on whofe account the Faxoolee rtoAt the purchale, inafinuch 
as the purqhafc is conlidered in law to have been made for himlelf,) 
but merely an aflent to the Fazoolee purchaler making over the pro- 
perty he has agreed to give in retpm for the property which has bfeen 
conftituted the price of it. This price, therefore, confifting of gooJsy 
becomes the property of the Fazoo/w, who remains rcfponfible for the 
fubjeft of the Kale, payable in a Kimilar, if it be of a nature that admits 
of Kimilars,— or, if otherwife, for the value of.it. 

If the proprietor (hould die, then the confent of the heirs is of no 
efficacy in the confirmation of tKcFiezooke Kale, in either caKe;^ that is, 
whether the price have been ftipulated in money or m. goods', becauKe 
the contrafk refted entirely on the perfonal alTent of thedecealed. • 

If the pro- If a perfon, having given his aflent to a Fazoolee flde, fhould after- 
and'thc^fob- Wards die, and it be not known whefKer the fidbjeft of the file was 

when We gave his aflen$, in that caKe, ^according to 
&lei»iiiraltd. one opinion of Aboo Toof<f, which has been adopt^ by Mohammed^ 
the fale is valid,^<^caure of the probability of the exiftence of the fub- 
je£t of the fale at the period of aflent. Aboo Fooff, however, after- 
wards rect^ed from this Opinion, and declared thi^iale to be unlaw- 
ful, becaufe of the doubt with regard to the exiftence of the fubjeft 
of the Kale, which in his opinion is dcftrudlivc of its legality. • 

If a perfon ufurp a flave, and fell him to another, and, that other 
having emancipated him, the origiiul proprietor afterwards confirm 
the fale,‘Hn this cafe the emancipation, according to Hanetfa and 
Toofaf, is valid, upon a fiivoura.blc conftru^on. Mohammed main-* 
tains that it is not valid, fince an emancipation cannot be made except 
with relation to property, in conformity with a tradition of the pro- 
phet to that efFcdl ; and the purchaftr was not proprietor of the flave 
at the time of the emancipation, becaufe the validity of the fale then 

refted 
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reftedon the aileattof the proprietor; atul a fufpended Tale does not 
eiidow^ yvjth a right of property. Whwc, moreover, the right of 
property is confirmed by the maAer's affent to the falc, it becomes 
confirmed, firft in the ufurper and then in the emancipator, Ijy a retro- 
fpe^ and devolution; and a right of property thus confirmed is eAa> 
blilhed in one (hape but not in another lhape ; and pianumifiiun is not 
valid except where the right of property exifts, in every lhape, in con- 
formity with the tradition above cited. Upon this principle it is that 
emancipation is not lawful where a perlbn, t^^viiig ul'urpcd a Have, gives 
him his liberty and afterwards makes a retribution to the proprietor ; 
— or, where a perlbn, having purchafed a Have, allowing an option to 
the feller, emancipates him, and afterwards receives from the feller a 
confirmation of the lale. On the fame principle alfo the faU is un- 
lawful; where a perfon, having purchafed a flavc from an ufurper, 
fells him again to another, and the proprietor afterwards confirms tlie 
lale of the ufurper ; — and emancipation is likewile invalid, where a 
perfon, having purchafed a (lave from an ufurper, gives him his 
liberty, and the ufurper afterwards makes a retribution to the pro- 
prietor. The argument of the two Elders is that, in the cale in 
queAion, a fufpended right of property is cAablifhed in .the purchal'cr 
in virtue of an abfolute deed inAituted for the purpofc of enjoyment of 
property, namqly, an abfolute fale without any Aipulation of option ; 
and as, in the eflaldifhment of this right of property, no injury refults 
to any one, it follows that the emancipation of the purchalcr, (which 
reAs upon his right of property^) is allb eAablifhed in fulpenfe, in the 
fame manner as the right of property. When, therefore, in virtue of 
the afient of the proprietor, the right of property operates, it follows 
that the fufpended emancipation allb operates : — in the lame manner 
as where a perfbn purchales a Have in pawn from the pawner, and 
afterwards emancipates him, — in which cafe the emancipation re- 
mains fufpended in its operation, as well as the right of property 
of the purchafer, until the confent of the pawnee l)c obtained, 
or the pawn be redeemed by the pawner:— or, as where an heir 
6 . emancipates 
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emancipates a Have belonging to the deceafed, at a time when the 
eftate was encumbered with debt,— >in which caie the emancipation 
remains fuTpended in its.operation until the debts be liquidated, when 
it immediately takes place. It is otherwile where an ulurper, having 
emancipated the (lave he had ufurped, afterwards makes a compofition 
with the proprietor ; becaufe ufurpation does not entitle to the enjoy- 
ment of property or, where a purchafer of a (lave, under a fale 
(tipulating a condition of option to the feller, emancipates the faid 
(lave; becaufe in that cafe the (ale is not abfolute^ and the exiftence of 
the option is preventive of the operation of the right of property in 
the purchafer or, laftly, where a peffon, having purchafed a (lave 
from an ufurper, fells him to another, and afterwards the original 
proprietor gives his affent to the fale of the ufurper ; becaufe in virtue 
of the aflent of the proprietor the right of property vefts in the pur- 
chafer, upon fuch aflent being (igniiied, but not before', the right of 
property, moreover, of the fecond purchafer was fufpended\ and con- 
fequently, as the right of property vefts in the firft purchafer n(m ■ 
(and not before^ it neceflarily follows that (uch fufpended right of 
property becomes null. 


The fine in- 
curred for 
maiming a 
Have foM 
under a ufur- 
patton goes to 
the pureha/er^ 
if the former 
proprietor 
adent to fuch 
fale. 


Ip' a' pcrlbn purchafe a (lave from one who had ufurped him, 
and the (lave be maimed • by any perfbn whilft in the poftefllon of 
the purchafer, and he [the purchafer] exaA the fine of trefpafs from 
the maimer, and the original proprietor then give his aflent to the 
fale,— in this cafe the fine is the property of the purchafer ; becaufe 
the (lave is in fuch cafe confidcred as the property of the purchafer, 
from the period of the purchaie, whence it is evident that he was fo 
at the time of the maiming : and this is an argument againft the 
doclrine of Mohmnrned^ exhibited in the preceding ca(e, fince as the 
fine is, in this inftance, the right of the purchafer (blely in virtue of 
the cftablifhment of right of property in him from the period of the 


* By difinemberment of a fuch as the hmi. 


purchafe. 
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piirchale, it follows that the emancipation of the purchafer would he 
valid for the lame rcalon. The reply of Mobamned to this is, that a 
right of property eftablilhed in one lhape only (that is, in an in- 
complete manner) is fiifiicicnt to entitle to a fine, but not to the 
performance of emancipation, which requires that the right of pro- 
perty be perfect and complete. It is to be oblervpd that althougli the 
fine, in this cafe, be the right of the purchafer, Hill if it exceed the 
half of the price, it is requifite that lie bellow the cxcefs in charity; 
becaule the fine for the deftrudion of the limb cannot exceed half 
the jirice, as fine of t ref pafi for maiming a freeman is one half of 
the fine of blood, and conlcqucntly, the fine for maiming a Have is one 
half of his value. Now nothing can be included in the rcfponilbility 
beyond what may be oppofed to the price, and implicated in it. Any 
excels, therefore, over half the price, is an acquilition to which the 
proprietor is not entitled, or to which his claim is doubtful, and is 
therefore not pcrfcdlly lawful to him. 

If a perfon purchafe an ufurped flave, and fell him to another, and the Th^re/a/# of 
proprietor afterwards give his allcnt to the firft falc, in that calc the Jhafrj 
fecond fale is invalid ; becaufc the right of property then cllabli (bed *end«c?in* 
in the firll purchafer deftroys the fufpended right of property of valid by the 
the fecond purchafer, as has been already explained; and alfo, be- Sgnliii^ghii 
caufe there is an unfairnefs in it, lince it is pollible that the proprietor 
may not give his allcnt to the falc. But if, after the lale of the Have j,„, jf 
by the purchaler, he Ihould then cither die or be killed, and the pro- 
prietor afterwards give his allcnt to the fale, fuch allcnt is not valid ; rim iheaiTcnt • 
bccaufe the cxiftence of the fubjcdl of the falc is requifite to the 
allent, and that no longer cxiits in cither inllance. 

Objection. — The reafon here alleged is a valid one w'hcre the 
flave dies a natural death ; but it is not lb where he is fiain, becaufe in 
that cafe the flave, in virtue of the cxiftence of the amercement, is 
confidered, as it were, to be himfclf in cxiftence, — for if a flave, hav- 
ing been Ibid by a valid contraifl:, Ihould afterwards be murdered whilft 
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in the po|pR:^0n of thj;;^f$^lg|^ i|r'qotja\lll, iince the con- 
sideration for thp fubjed o(,the^lale (namely the is ex- 

tant,— whereas, S’ he tlie a natural death in the hands of the feller, 
the hfill. ft would therefore appear that the allent, in cale 
of theOT«ri5t^of the'lkvt, isof no efFedfcr « * # ' ^ * 

Reply. — In the cafe in queftion it is not poflible to confider the 
fine as the right of the purchafer, fmee not having been the pro- 
prietor of the flave at the period of the murder, he can have no right 
to the amercement, nor can the flave, in virtue of the exiftence of the 
amercement, be conlidered as extant with re(pc<St to him. The flave, 
therefore, is not extant with relation to him, either aSlually or vir- 
tually. It is otherwife in the cafe of a valid fait., becaufe there the 
purchafer had acquired a right of property to the flave which may be 
transferred to the conjideration for him ; and confequcntly the flave 
may t5e‘cdiifidcred.as extahf.vwth rclpciSt.to him.- 


An article 
purchafed ^ 
through th*e 
medium of an 
unauthorized 
perfon can^ 
not be re- 
turned to the 
proprietor, 
although the 
purchafer 
prove the 
want of au- 
thority, or the 
proprietor’s 
A alfent to the 
falc 

but if the 
feller avow 
his not being 
authorized, 
the falc is 
null. 


If a perfon fell a flave, the property of another, and the purchafer 
eftablhh by witnefles that the feller had acknowledged that he had 
fold him without the aflent of the proprietor,— or, that the proprie- 
tor had declared that he had not given his aflent to the falc, and the 
purchafer wifli to return the flave, the evidence adduced by him is 
not to be admitted ; becaufe there is a prevarication in his plea, fince 
his aft of purchafing the flave amounts to a declaration of the validity 
of the falc, and the plea he afterwards prefers is contradiflory of this ; 
his plea, therefore, is not valid ; and teflimony is to be taken only 
where the plea it tends to eftablilh is of a valid nature. If, howeyer, 
the feller ihould declare before a magiflrate that he had made the 
fale without the authority of the proprietor, the fale-in that cafe be- 
comes null, provided the purchafer defire the diflblution of it, becaufe 
the inconfiftcncy of the purchafer is no bar to the validity of the de- 
claration of the feller, and when the parties both concur in the fame 
wifh the fale is rendered null of courfe: — but the concurrence of the 
purchafer is a neceflary condition. What is here advanced, that “ the 

“ evidence 
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evidence il|gH|«l||i)^l^d|i4|||^|^.': the 

do£lrine of 

that it is mentioned^^the Zcm/L/, Thatif a pc 
Have (fttf inftanceJtSvone tlwufand dinnsy and takcljoff^onani 

Wlknf^^h<%fll^M^l^er^*a?ion cliutiMng 
her as his property, and aflerting his right to her, lurrender her to 
him, — and he [the purchafer] eftablifli, by witnefles, that the fcllei- 
had acknowledged that the (lave was the property of the faid 
claimant, the teftimony lb given is inadmillible. Between thclc two 
cafes, therefore, there is an evident contradiiflioii, ‘which, however, 
our modern doctors thus account for. Ifl the cafe alluded to in the 
yatna SagheeVy the (lave was in the pofleflion of the purchal'cr when 
he produced the witnedcs; but in that from the Zeeaddt the (lave 

theVondition on vr lmh-f^*Aiiacfll » om the 
feller is warranted (namely, non-exiftence of the I'ubjcib of the falc 
with relation to the purchaler) not exifting in the firjl calc, but cxift- 
ing in the fecondy the evidence in the firft cafe is therefore rejcdled, 
and in the fecond it is admitted. 


If a perfon fell a houle belonging to another, without his per- 
midion, and make delivery of it to the purchafer, and afterwards declare 
that he had fold it without the permidion of the owner, then (ac- 
cording to Haneefa and the laft opinion of Aboo Toofaf) the feller is 
not refponlible *. The firft opinion of Aboo Toofaf was that the 
fellcj is refponlible, and this opinion has been adopted by Mohammed. 
This cafe is one of the examples of ufurpation over imnjovcablc pro- 
perty, concerning which there is a difference of opinion, as will be 
fully explained under the head of Lfurpationi. 


In the Tale of 
immoveabli 
property by 
an unautho- 
rized pcrfotiv 
the feller i$ 
not rclpon- 
fible. 


* Meaning) that the proprietor is not to look to the plhr for the price of his hoi/f-, 
hut to the OFi that the feller is not fccuiity for the purchafer. 
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G H A P. XI.^ 

Of Si/lim Salesl 


Kadooree explains Sillim literally to fignify, a contraft involving a 
promp delivery itv return for a dijiant delivery. In the language of the 
LAW it means acoiitraft of falc, cauling an immediate payment of the 
price, and admitting a delay in the delivery of the wares. In this kind 
of falc, the wares are denominated MooJHm-Jee-hee^^ the price Rdfal- 
M//f, the feller I*, and the purchafer 


A sii-LiMtale is autlmnzed rendered legal by a particular 
pallage in the Koran, and alfo by an exprefs declaration of the pro- 
phet prohibiting any one from the fale of what is not in his poffeffion, 
but authorifing a Siilm fale. It is to be obferved that Sillim fide is 
contrary to analogy, bccaufe of the non-exiftcncc of the fubjeft of it, 
fince it is a falc of a non-cxiftent article, as the fubjeft, in a Sillim falc, 
is merely the thing for which the advance is made, and that does 
not appear. Analogy, however, is abandoned in this inftance, bccaufe 
of the text and tradition above cited. 


A SILLIM fale, with relation to articles of weight j or meafurement 
of capacity, is lawful, bccaufe the prophet has faid “ IVhofoever enters 
“ into a SILLIM fale with yoUy let him Jlipulate a deierminate weight 
and meafurement^ and a determinate period of delivery. Dirms and 
deenarsy however, are not included in the defeription of articles of 

* I/itcrally, tht advanced on account of. f. The capital flock.. 
t Literally, tin advanced to. 5 ‘Literally, the advancer, 

weight. 



weight, becaufe both of thde are rcprefentativcs ^of price, ,ahd in a 
S///im fale it is requlffte tli^t ftic c>fit 1be“'6t1icr'wiife a rc- 

prefentative of pric'c; ‘^'Hcnce 'if a’ ptfrton iliould , cntifr 
fale, ftipiilating the immediate payment of ten yards of 

in lieu of ten ,t^ ^ deUvcytcd:tQi him by the feller at va 
future {period, the Si/Zim fale fo contrafted is invalid. Some have laid 
that this fale is abfolutely null. Others, again, have faid that althougli, 
confidcring it as a Si//im lale, it is certainly invalid, Hill it is not ««//, 
fincc it may be executed fo as to anfwcr the views of the parties as 
far as pollible, by conlidcring it limply as a lale of cloth for a price 
payable hereafter ; more elpccially fiiice, in all contracts, t\\c f pi rll is 
what is to be attended to. The former, however, is the better opi- 
nion ; becaufe, although files may lawfully be rendered valid in every 
pollible degree, with rclatio'n to the things concerned with the parties 
htVfe corttrafledjfyet as fin the imoiflsflK>n^'tJ|ie'thiiig» roi>eon- 
traded for arc dirrm and deenars, w'hich from an cxprel's prohibition 
are incapable of lx:ing made the ful>je<if of a Silhin liilc, the contrail; 
with relation to them cannot in any degree be rendered valid. 


A siLLiM fale with rcfpcfl longitudinal meafurement, 

fiich as clothe or the like, is lawful, becaufe it is pofiible to dcfuic 
them exactly by fpecification of the number of yards in rcfpeil to the 
length and breadth, and the quality and workmanlhip of it. (By the 
quality is meant the JineneJ's or cotirfenej's ; and by the workmanjkip the 
loofenels or clofenefs of the texture.) The l])ccincation by a recital 
of thel'c particulars, moreover, is requilite, in order that ignorance 
raay'be avoided : it is therefore elfcntial to the validity of the contrail. 
In the fame manner alfo, a Sillim fale is lawful with rcfpcil to all ar- 
ticles of tale, which do not cflcntially ditfer in their unities, fuch as 
eggs and walnuts', lx:canfe, in all articles of talc between the unities 
of which the dift'erctice is trijlmg, the rate is afcertainablc, the quality 
definable, and the delivery to the purchafer prailicablc : a contrail of 
SilJisny therefore, with refpeil to fuch articles is lawful. In articles ol 

this 


longiiiulinal 
mcaii.'icmcnt, 
anti luU, 
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this nature, alfo, the great and the fmall are confidered as the fame, 
becaufe mankind have agreed in making no account of the difFercnce. 
It is otherwife with refpe£t to melons and pomegranates^ becaufe the 
difference iti them is confiderable. It is to be obferved that where 
tiicre is a difference in the individuals of any kind, it may be known 
whether fuch difference be of any account or not by the efteft it has 
on the price. Thus articles of which the individual- of the fame 
kind bear a different price are confidered as different ; but where the 
price is the fame with refpe£l to the individuals they are confidered 
as fimilar. It is related, as an opinion of Haneefay that oftrich eggs 
are not fimilars, as they bear different prices. 

It is to be obferved that in the fame manner as a S'dllm contraft 
is lawful with rel'pcft to fimilars of talc according to number, fo is it 
lawful with rcfpe<fl to them according to a meafurement of capacity. 
Ztffer has faid that it* is not lawful according to a meafurement of 
capacity, as that does not apply to articles of tale ; and it is alfb a tenet 
of his, that a S'tllim file with relpeil to articles of tale is unlawful be- 
caufe of the difference between the individuals of the kind. The 
realbning of our dtwSors is, that quantity is fbmetimes afeertained by 
nttmbcr and fometimes by meafurement of capacity ; and that fimilars 
of the fame fpccies being confidered as articles of tale only becaufe 
of the confent and pra^icc of mankind, they may for the fame reafbn 
be fubjefted to a meafurement of capacity by the confent of the 
parties. A S'tllim fale is likcwife lawful with refpeft to Faloos. Some 
have fliid that this is the opinion of the two difciples ; but that Mo- 
bammed is of a different opinion, fince, according to his do^rinei Fa-‘ 
loos are reprefentatives of price. The doctrine of the two difciples on 
this head has been already explained in treating of Ufury. 

A siLLiM fale with refpe£t to animals is unlawful. Shafe'i deems 
it lawful, as the article may be afeertained by an explanation of the 
genus, the age, the fpccies, and the qudity; after which only a fmall 
3 difference 


It is not law- 
ful with rc- 
fpedt 10 ani- 
mals. 



Chap. XI. 


SALE. 


difference can t.alve place, in the fame manner as in the cafe of cloth. 
Our doftors, on the other hand, argue that after fuch explanations 
the difference may ftill be great with refpe«St to various qualities and 
hidden circumftanccs, which muft occalion a contention : in oppo- 
fition to the cafe of clothe becaufe, as being the workmanfhip of 
man^ there is rarely any material dift'ercnce in two pieces of the lame 
kind. Befidcs, it is recorded in the Nakl Saheeh that the prophet 
forbad the Sillim fale of animals \ and this prohibition extends to 
every fpecies of animals, even to fparrows. 


SiLMM falc is not lawful with refpefl to the parts of an animal, onhe farn 
fuch as the hcad^ or the feety becaufe thole are not limilars of talc, 
nor is there any meafure by which the fize of them might be afeer- 
tained. In the fame manner alfo, a Sillim laic is unlawful with relpea 
to fkins, according to number, or firewood according to bundksy or 
hay according to packages, except the quantity be afeertained by Ijm:- 
cifying the length of the firing that ties them; for then the Sillim 
fale with refpedl to them is lawful, provided the mode of binding be 
not fuch as to create a difference. 


H ooti, or hay, 
uiiUfs ihe 
quality be 
sii'ccrtaincdp 


A SILLIM fale is not lawful, unlefs the fubjc^l of it be in cxifl- nor unlefs ihc 
cnce, from the conclufion of the contradl, until the ftipulatcd period [“Su?d 
of its delivery. Hence the fale is not lawful if the fubjedl be not in , 

^ nil 1 • I nl»hctimcot 

cxiftence at the formation of the contract, b\it be extant at tije pCJIod delivery, 
ftipulatcd for its delivery; or vice verfa ', — or if, being extant at the 
formation of the contrafl, and the time of delivery, it fhould have 
been non-exiftent- at feme period of the intervening time. Shafe'i 
maintains that the exiftence at the pcriotl of delivery is fufficient, 
whether the article have been extant before or not ; becaufe in this 
cafe the feller is capable of delivery at the period on which delivery 
is required. The arguments of our do<ftors upon this point are two- 
fold First, a faying of the prophet “ Tejhall not fell fruits by way 
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It is lawful 
withrcfpc^lto 
^rcicles 
whicht al- 
though pc- 
rifliablc in 
their nature, 
are kept in a 
Hate ot pre- 
fei'vation, 

or in fitua- 
tions where 
the article 
may always 
be had. 
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“ of SILLIM until their ripenefs be apparent f which evidently implies 
that the capability df the delivery from the formation of the contrafl; is 
ncccfliry. ^ Secondi.y, The capability of delivery is founded on the 
article being fit to be taken pofleffion of by the purchafer, and it is 
therefore indifpenfable that it be in uninterrupted cxiftcnce from the 
formation of the contrail to the inftant of delivery. 

If, at the promifed period of delivery, the fubjeil of the Sillim be 
loft or difappear, the purchafer has in that cafe the option of diflblving 
the contrail, and receiving back the price from the feller, — or of 
waiting until the fubjcil of the falc may be recovered. This is ana- 
logous to the abfeonding of a flave after the falc of him, but before Ihe 
delivery, in which cafe the purchafer has the power of cither dif- 
folving the contrail or waiting until the flave may be recovered. 

A SILLIM fale is lawful with refpeil to dried and failed fifli, pro- 
vided it be according to a ftandard weight, and the Ipecics lie known ; 
becaule in this cafe the fubjeil of the lale is of an aieertained nature, 
the quality is defined, and the delivery is prailicable, fince fuch fifh 
is always fit to be taken pofleflion of. This fpecies of lale, how- 
ever, is not allowed according to tale, fince the individuals amongft 

filh are not limilar: — nor is it allowed with refpedl to frejh filh, 

uulefs at fuch a particular period of the year as renders the procure- 
ment of them certain, in which a Sillm file with rtfpccl; to them, 
according to a fixed weight, is lawful, provided the fpecies Be defined. 
The reafon of this is that frclh filh is not alu ays to be had, being 
fometimes withheld, in the winter feafon, in copfequence of the water 
being frozen. In any f/(y, however, where frelh 'filh are always to 
be procured, a Sillim file with refpeil to them is pcrfcftly lawful, pro- 
vided it be according to weighty and not by tale. — It is related, as an 
opinion of Haneefoy that it is not lawful to make a Sillim fale with 
regard to the flelh of filh of lb large 'a nature as to occafion their flelh 
to be cut in the fame manner as that of oxen or goats for inftance, be- 
caule. 
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caufe, being illegal with rcfpcft to all other aiiimaU, it follows that it 
is likewife lb \\ ith refpeft to fijh., of which the flelh is equivalent to 
that of any other creature. • 

A siLLiM fale of fifjh is utterly unlawful, accor^itig to 
The two dil'ciples maintain that it is lawful with refpcfl to 
of quadrupeds, provided a notification be made of the flelh of a known 
and detcrininatc part, (fuch as the hiiunch^ for inllancc,) and that a 
defeription be given of the qualities^ (I'uch as fatnefs or kannefs for 
inftance ;) becaufe in this cale the weight of the flefh is determined, 
and the qualities arc afeertained, — whence it is that, in calc of its de- 
ftruftioji, a compcnfition of a fimilar is given, and alfo that it is law- 
ful to borrow it according to w’cight, and that ufury takes place with 
regard to it. It is otherwile with rcfpei^l to the flelh of birds, for a 
Sillhn falc of that is unlawful, fince it is impollible to Ipecify the 
flelh of a particular part, inalmuch as it is not a cuHom to Icparatc 
the parts of birds in laic, becaufe of their Ihiallncls. The argument 
of Hancefa is that the quantity of flelh is uncertain, bccaulc of the 
diflcrencc occalioncd by the bones, in regard cither to their number or 
grojj'nejs ; and all'o, becaufe of the diftercnce which takes place with 
rel'peft to the fatnefs or leanneis, as animals are fat or lean ac- 
cording to the feafons ; and as this uncertainty is a caulc of contention, 
fuch laic is therefore inadmiflible ; — and for the lame rcalbn, the 
SUltm falc of flelh without bones is not lawful. This is approved. 
With rcfpcifl to the cales quoted by the two difciplcs of a compcnla- 
tion of a fimilar being made for flelh in cafe of its deflrudion, and of 
its being lawful to borrow it, the legality of fuch compcnlation, &c. 
is not admitted:* but admitting the legality, flill the principle on 
which the compenfation of a fimilar proceeds is evidently becaufe the 
retribution of a fimilar is more equitable than that of money, fince 
money anfwers only to the objeil, whereas the fimilar anfwers botli 
objeft and appearance ; and the legality of liorrowing flelh is becauic 
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borrowing- » an divions and f^OKeptible one ; in opi> 
pofuuon to rhat of a SU&n &k, wfeiol^ rrib upon 

K SILLIM fale is not lawful tinlofs the period for the delivery of. 
the waras be. has fai4 that it. is fewful in either cafe; 

(that is, whether the period of doUueiy be fixed or not ;) fince it is 
recorded in the traeUtions that the prophet authorized Sillm fales in 
an abfolute manner, without any reftrifliws regarding the limitation 
of the period. The arguments of our Ajftors upon this point are 

twofold. First, The prophet has ordained that all tides fhall 

be made with a ftipulation of a fixed period for delivery.— Secondly, 
The prophet has prohibited man from felling what is not in his pof- 
feffion, but haf neverthelefs, authorized and rendered legal Sillitn fales, 
on this principle, that poor people ftand in need of fudi engagements, 
in order that, by means of the money they receive in advance, they 
may acquire the fubjed of the fale, and deliver it to the purchafer.— 
It is therefore requifite that a fixed period be ftipulated, becaufeifthe 
feller were liable to im inftantaneous delivery on demand, the prin- 
ciple on which the legality of fuch fale is founded would not be an- 
fwer.ed. Moreover, an indefinite- period is unUwful, becaufe of the 
uncertainty; in the fame manner as in a fele where the price fettled 
is to he paid at a future period without defining it. It is to be ob- 
fcryed that the finalleft term that c^- be fixed for a delivery, in a 
Sillim fale, is one Some allege the fianialleft term to be 

days\ others again fixt it at any term ekceeding half a day. 
opinion is authentic ; and decrees are palled accordingly. 

The ftipulation of z private meafure of capacity or longUude is not 
lawful in a fele, becaufe of the uncertainty, founded on the 

poflibiiity oi: the criterion b^g loft in thi intaiyai between the con- 
dlufion of the contract and' the ddiwery ; as has been already explained* 

It is necef&ry alfo that the mftrumeiil'uf. ihcafuten^t be of a fub- 
c ftance 
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ihuce not liable either to contra^ ttr expend'* bat tlui it M Of 
nature* ibch at euf. lieathem faefi* lla#eeeiv''(Aiclt aetboltl 

in which water is contained*) are allowable ^ 'paipedlr iecocdi 
ing to becauie of the {^^ce of mankindt » 

A siLLiM fate, with refpftd to the grain of a fpecific tte 

the fruit of a fpecihc orchard* is not lawful; for if any accideaC 
(hould happen to thde particular places* the delivery becomes im- ^ 
pra^icable: fuch prafiice has moreover been prohibited by the pro- J/**^'**^ 
phet.-— This l^ification is, however* lawful according to fome doc* 
tors* provided it be to define the yire/irf* as where a ipeciheation is made 
of the grain of KiJhmarAn in ISokbSrat or of Btjh&iee in FargJita. 

A siLi*jM late is not lawful* according to Hamzat except on (even 
conditions. I. That the genus of the fui^eft of the fale be fpecified* bt 
fuch as wheat or har/e^. H. That the fpccies of it be fixed, fuch as SjiiiyS 
wheatof afoil that is watered by means of a canals or other artiheial 
mode, or wheat of a foil watered by ram> UI. That the quality of delivery, 
of it be fixed, fuch as of the beft or word kind. IV. That the quan- 
tity of it be fixed according to a ftandard of weight* or meafurement of 
capacity. V. That the peri^ of the delivery be fixed* according to 
the ordinances in the traditions. VI. That the rate of the capital ad* 
vanced be fixed* provided it be ,of a nature nlefinabte by a refr, as 
where it is an article of weight* of meafurement of capacity* or 6£ 
tale. — And* VII. That the place of delivery be fixed* provided the 
fubjea of the fale, on account of its weight, require /sr/rrqpv.r—The 
two difeiptes have faid* that if the cafntal to be advanced be prefenf* 
and exhibited, there is then no need of any mention, of the ratei and 
alfo, that there is no lieed of explaining the place of deUveiy* fince 
the delivery muft be made in tl^e place where the cimtradl; is .con- 
cluded. Thus there is a Agreement of opinion with to thefe 

two conditions between and the two cfifeiples.— ’The argu- 

ment of the two £fciples in fupport thdr^nwr podlfion* is-that as 

^ X X X a ' the 
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the’ pxiQB is pre^t and exhibited^ the otjed may.be obtained by:a re- 
litrc^e to it, the cale being, in fa^ ^e £une as that of elaJk ftipu> 
lated as the price, in a Si/Hm iale, of which ipecificaticm is not a tc!> 
quhite concytion, . prodded it be produced to view and capable of a re- 
ference. The arguments of Hanegfa are twofold. First, as it 
often happens tluit many of the Jirms and deenars are of a bad kiad^ and 
that the purcha^ during the meeting is incapable of exchanging them, 
the ieller therefore returns them; and af proportionate deduction being 
made from the- wares, the fale .remains extant in a degree proportionate 
to the fum received by the feller. Now, in this cale,. and under fuch 
circumflances, if the amount of the dirms be not known ; it follows 
that it cannot be known in what extent the Sillim iale exiils. 
Secoudly, as it fometimes happens that the feller, being incapable 
of acquiring the fubjeftof the fale, is under the necciHty of reftoring 
the price, it follows that if this ihould not have been explained, it is , 
impoflSble to Judge what fum he ought to return. 

'OBjECTiON.-^Tbelc two fuppolitions are merely imaginary, and 
therefore of no weight, s ' 

Reply.— Imaginations, with relpe£t to SiUim lales, are equivalent 
to realities ; becaufe fuch lales are* of but a weak nature, being au- 
thorized (as has been already explained) in oppoiition to analogy.— . 
Hence imaginations with relped^ to them are of weight ; and it is ne- 
ceiTa^ that the price be definite with refpeft to the rate, provided it 
be of fuch a kind as that the contract may relate to a rate; but if it 
be clotb^ the fpecification of a number of yards is not required as a. 
condition, fince tbele are not confidered as (he raiCy but the de~ 
feription. 

—As, allb, (according to an explanation of the rate of the 

price is an eflential condition to a Sil/im &le, it follows that (agree- 
ably to his tenets) a fale of this nature is not lawful where the waresi, 
^ing of difierent kinds, (fu^h as barley;^ are opppled to 

ai^y fpecific fum, (one hundred jfor inftance,) without a 

I^URjte price being fpepified in opjpQfit^itn^ each of the kinds, becaufe 
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the amount being here oppofed generally to both, the pardoiilarprieV 
of each remains unknown. — ^In the (ame fhgiindr allb, it is Hot Ikwful 
where, the price, being of difierent kinds, (fiich as tHrm and <ihr«dr/,) 
an explanation is given of the quan^ty of one of thefe kirals and hot of 
the otier; for in this cafe the contract of Stlfim is not lawful in the 
degree to which an unknown quantity is oppofed to it; and coniel* 
quently, it is allb invalid with refpeA to the degree in which k is bp- 
poled to a quantity, ifnce one contrad: relates' to both. Ac- 

cording to the two difciples both thefe modes of Si/lim are lawful, 
lince in their opinion an exhibition of the price without any explana- 
tion of the rate is valid. — ^The argument of the two difciples in fup- 
port of their fecond pofition is, that the place of the contraft is hxed 
for the delivery, becaule the contraA, which is the caufe of the de- 
livery, did there take place : the cafe is therefore the lame as that of a 
borrower or ufurper^ on each of whom it is incumbent to deliver what 
he may have borrowed or ufurped at the fdace in which thele deeds 
took place.— The reaibning of Haneefa is, that as^the delivery of the 
fubjedl of a Silllm fale is not immedlqtefy incumbent, the place in which 
the contraft is concluded is not abfolutely fixed as the place of de- 
livery. — (It is otherwife in cafes of /oan or ufwrpation^ lince the re- 
payment of the loan and the rellitution of the ufurped article are in- 
cumbent upon the Now as the ^ace of concluding, the centrabl 

is not neceflarily fixed as the jdace of delivery, it is requilite that (bme 
place be Ipecified, as the uncertainty in this particular may otherwife 
produce a contention, lince the price of gpods varies in difierent places: 
it is therefore indifpenlable that a place of delivery be fpecidcd.by the 
parties.— Ignorance, moreover, with refpebl to the place of delivery, is 
equivalent to uncertainty with refpeft to the quality of the goo^ or 
the quality of the price:— and accordingly, Ibme of our modern doc- 
tors have laid that if a contention arife between the jMUties With 
refpefl to the {dace of delivery, thien, agreeably to the tenets o( Ha- 
.neefat their oaths mull be leverally taken, as in the calb of a con- 
tention, reg^ing^ the quality of the price;— whereas, agreeably to 

the 
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kha tetiels of the two di(ciple3» their oatlu are not to ho taken.-f> 
Others, again, have isud that,' i^reeably to the toielM 
their oaths are not to he taken ; whereas, agreeably to the tenets of 
the (wo difciples, thnr oaths are^to be taken, becaufis, according to 
them, the place of delivery is wtuaUy involved in the oontrafk itfelf, 
and con£eq.uently a contention with jrelpeft to it induces the neceffity 
of the pathsof both parties, in the fame manner as if it related to the 
goods or price :*-and that the delivery, 1h the opinion not 

being involved in the contraft, but exifttng Only as a condition, is 
therefore equivalent to a condition of option, or a determination of the 
perrod of the payment of the price ^nd a contention regarding theft 
does not induce the neCeflity of the oaths of the parties, but is deter- 
mined by the affirmation of the feller: 

\ 

Jft is to be obferved that, in the ^me manner as Hane^a and the 
two diiciplcs dilagree regarding the ipecification of the place of de- 
liveiy in a Sillim filfe, fo alfo they difagree regarding the fpecification 
of a place for the payment of the price, (where it is ftipulated at a 
future period,)— the fpecification of a. place for the payment of rent,— 
and alio, the fpecification of a place fiur the pa 3 rment of a (urn due 
from « partner in a divifion <3E dock.— An exam^e, with refpe^i to 

the fricei appears where a perfon •purchafes any thing in 
exchange for articles of weight or meafuitmehc of capacity,— or for 
feme ^finite price,— in which , caib, according io Hanetfat it is re- 
quifite that the place of payment be ^^ified; provided the jjnic'e be 
pay^e at a future period;— whereas, aoccnrffiog to two difinples, 
fuch condition is unnecdfiuy, m the place of eoncluding the contra^ 
is abfedutely fixed for the paymoit.— (Some have fidd thst 
in this psrticufer, coincides wkh ^ two dy^pfes. iThu, however, 
is erroneous, fince it is ce'ibun that a difibiN^e ofo|iii]lDa obtaini), ns 
has been already ftafed; aM jaUb, e|^nioa cf 

An examjde, wiA Wfp^ ajMpoars' where X 

renis x houfe, a qwuiirttped, pt 
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fift of fimeartick of weijjbt or mealbreaMnt of eapod^y or bf fomo 
^ecUic article fiidi as is capaUe of txwg a ddit upon the peribn»"»in 
which caie, iuxording to Hanetfa^ it is requifite that the jj^ace of pay» 
ment of fuch rent be particularly mention^, <->wherea$y according to 
the two diici^es, the mention it U not req^iGte* but thehoule 
itfelf is fixed as the p^ce of payment,— or (in the cafe of hire of an 
animal,) the place where th^hirer returns the animal to its owner.— 
An example with refpe^ to a divifion of property, appears where two 
peribna, jointly pofifefiing a houle, agree to divide Off their fhares, 
and one of them, having obtained a larger portion than he is entitled 
to, agrees to compound with the other by the payment of a particular 
fum, — ^in which cafe, according to Hasteefa^ the fpecification of the 
place of payment is a neceflary condition^— whereas, according to the 
two dilciples, this is unneceflary, as the place of concluding the agtee*^ 
ment determines the place of payment. 


5»jr 


Iv the article for which the advance is made be of fuch a nature aa . Tbe 
does not require any expence of por/rragp, fuch as camplnre^ not 

fd^rmy or finaR ptarby there is no neceffity,. according to all our 
dodors, for fixing the place of delivery; beckule the difference of fpeo'tonr' 
place occafions no diff^ence of price ; and in this cafe the dekVety muft 
be made where the contract is concluded.— The compiler of the He- 
dfym remarks that this is the doAriiw laid down in the yama Sagbeery 
and alio in the Mdjbttt treating of Jobs hat that in the M/Afoot 
treating of hire \t is (aid that the leller may deliver the ^{oOds 
wherever he pleales; — and this is approved; becaufe the dcUv^y is 
not immediately due ; andaUb, becauie, all places in this cale being 
fimilar, there is ’no necefiity for the particular determination of any. 

Nosvt the queftion is, if tlm parties agree upon a {dace of dedivery, 
whether it be abfblutely fixed thereby or not. — Some are of opinion 
that it is swr fixed, becaufe in ib determining it there is no advantage.— 

Others, agsun,. maintain that it h $xed thereby^ as its being (b is ad* 
v^tageous, fince the danger of the roads is thereby avoided.— lf> ia 
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a^Mi^ {he goode requiring « ^ 

Vejyt there is then mjiec^ty for fpccif^g the {Knijicvl^^ 
lane, becaufe a cky, iiiotwith(huiding the variety of its |>art8, ia coi^ 
fidered as one ^ec<>4-Same have faid that: thU-j^ncM^s on a ihppod» 
tion of- the ^kj^not being large that, if its extent^be a F«ras> . 
Jemg^f the ^poc^ation of a particular part is, m thatjcafej a neqe&ry 
condition^ 

, A siLLtM fale is net valid unlefs the ielte'irecetre the price in tire 
hieetbg, prior to a feparationfrcMn the purchaferr becauie if the pnce 
be iiipulated in money i\ k would ckherwilb fcdlow that one -debt is op> 
pofed to another deb ; a practice wMch has been prohibited by the 
proph^^T^or^ if the price be ftipulated in werex, it is invalid, becauie 
the dratiafteriftic of SiUim is ** a prbmpt receipt of fomething in lieu of 
** fomething to be given,** which woukliiot be eftaUilhed if a prompt 
delivery of the pri^e did not take place. Befides, the payment of the 
price is neceflary, to enafa^ the feUd to acquire the- goods, that he 
may becomecapableof d^very;— and hence lawyers have fib that' a 
SUhm file, contaiiring a conation of option in fivpur of both or one-of 
theiMUitibs, is kivaUd, becaufe a condition of rqAioa is a bar to the 
cpmpletioir of the.i^iziii, inalmuch as k prevents theconclufion ofthq 
eontraifi in regard to its efie£t, narhely^ the dbblilhment of ri^ht of 
property: — and alio, that the purchafir has no optiori of itUpeftiorts ' 
becauie it is vain and nidefi; iinee the 'goods area debt due, fro^ tho 
fdler, and confequently undetermined:' whereas a thing fien beooaafs 
determined.’—It is otherwile with refpeft to an optiori of «)efedlv} her 
caufe that is no bar to feizin ;-r'and heiioe; if fuch a ilipulatipn b« 
tnade, apdthc parties anpuik before 

felkr be m^ppfiMton ofth'e ivd^ krya^: bi^opi^ 

lion to the opintoo of - 
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UupoiCmpwkiiA hffmSiSbikimitttA^Ssr 

two Jiqtiteii <£niu> »od* tke idlar faiu^ .iidaiMd toi one ^mSSui 
hundtei dkmst ho [the pdfchaftr} aMko tht idhadco ty iimjriBiiildjr 

him {the iUlerJ ood h o od re d dorm, aod opp^g the dtlit STtcte 
^oiMikoBdreddlnrMx to tlw jenMpder/fp«m that caft tho coMmft it nia?dkln 
invalid in the aniMioc of tho defat of oao hondred drift ' trraiifh a 
prcient leizin is not made of them; but it is valid in the amount of 
the one hundred dirfttf paid 4own, becauie of the obiervance of the 
condition^ of legelit^ with re^ed to that proportioa» and becauie it is 
not afie6ted by the invalidit/ of the other proportion, as fuch invalidity 
is fupervenient, the fale being valid oriiptully ; and heuce^ if the 
purchaser, in this cafe, (hould pay down one hgndred Srms on ac- 
count of the debt before the end of the meeting, the fale becomes 
valid: but as, in the prelent udhuice, the purchaser does not pay off 
his debt, but merely cppoim a clearMce of his debt in lieu of ready 
payment of one hundred aEnr, and the contra^^^ parties iepante 
from the meeting, die iale is therefore invalid in that degree.— The 
realbn of this is, thait if a dekt be eftabliihed as the price, in a con- 
trail of fide, fiiill tkiU is not fixfd as dte price; (whence if 

•a perlbn purchaie goods in exchange for a debt due to him by the ' 

(eUer of the goods, and both parties afterwards agree that the debt 
was oar due, yet the ^ does not become null;) — and fince the debt 
is not Jhced as the price, fi> as to fae capable of conftituting 

capital dock, it ibllows the contrail, in fuch cafe,, does . 
originally take place, and afterwards becomes invalid from that cir- 
cun^^bnce. 

It is not lawful for the, Mica to oonvert to uie,oc, by any dee^to 
dilpf^cf dif prh^ advanced, in a (asifi^ iho«ld>Eitf it, ofbr^ 

ipfr prior to his fidzin of it,, becaufo in thi cafo the iebin !!!!!^ ^ 

of the price, which is an eflential oondhionin zSUim fide, would be ‘ 

■ ■ ' f ■ ' \ - 

• AirjBdfbd^mnCm gf 7,ioe. lib.— (foe Ruherij/Ut Difiiomrjr.) 

VbL. II. ^ y y defeated. 
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•brctmtito * the iiwAO sdfi>» it is 

{SlfeSiiy ioa SiUm Ale^ to pwfc;^ imy »a witl^ refpoft ta v&o go^ pieviMs 
to the receipt of faed^e an afl wkh rdadoit tO; the fulg^ of 
mS#. nnU) a fide piwioue^to tiM li9izm it:.o^ 0ie fiune.ijeafdi* alfi^ 

Afm , it is unkwhil far the puicheier, poor to fdzb, to adtoit another tn« 
fhare in the goods, or to difpofe of them at prime coft. 


In n diiToltt- 
tion of Sillim 
the ftotk can- 
not be ap* 
pfied to nie 
purchaih of 
any thing 
from the fel- 
ler until it be 
iiril received 
back. 


Iv both parties agree to ^ffidve a cxintraA of£r//i«, the purchaftr 
is not, in that cafe, entitled to accept or putehafe any thong frcnn the 
ibUer in exchange fbt the ftock he has advanced^ natil: he has firft re> 
ceivedit back cotnplete; becau& the prophet has ftid, ** Whtrt yt 
** J&ffohs a antmitk fak upm vti^b an aJvuncf has bean rhaiii 
** «w/ fim 6m t9 wbm ye bane paid the advame anything e^ept 
** ikdt tnbkb ye bane advanced to bbn'^-—uAdi&>y beoaufe, as the 
ca{^ advanced, in this infbnce, is refemUingand like unto the fob* 


jeft of the Tale, it follows that any ad: tvith refpe^t to it, previous to 
^zin, is mvaiid.«--The,reaiQn why tiiecajj^tal advanced refendHes the 
fut^eft of the fide is, that a diffidution is eqoivdent to a new fide with 


relation toa third pdrfon, (that is, to any edher fhan the parties them** 
i^veSi}^uid It Is therefore necefBuy thftf thtTfufjenof the fale be ex- 


taiit. Idbwit k itopoffifde chat the goods Cboti«£^ to be provided 
caa be ctmfidered as the fuljeft of (he fide, fihee they are not extant; ■ 
it is therefore heceffiuy to cohfider 'ihe pnce in that l^t; and this 
confequently becomes a ttebt due by the teller, in the ia^ manner as 


the goods wera • , 

Objbctioh*>— ‘Since a dtfiTolution is equivalent to a neW OMittad, 
fimilar to the firft, it would fisUow that it is indiipenfidde that the ad* 
vanoed capitd be receii^ ba^ by tlb' at tiie meeting in 

wluch tiie diflohitiMi is diX^sniijliid on, ill thh fiu&e AttniSer aaic 
qoifite tiiat it be advanced to.^ Mia aNM'time of COnidttdkijglik 
ieotoaft’: whereas it is .ather-tidfe." 

Rvly.—- I t is not indifp(mfthk|t^j||^^^ be received back 

' ' "‘ufttotaew 
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mtenriewr of 4Iflbkitioa» becaufe the ££blutioa- ii not ia> 
fimUar to the firft contraA. . ^ h ' “ N 

4~Concerhihg the cafe m fueftum Zi^ hat 

Ibr; abconfing to him, any deed telating to the price, prqjaibds nfifftfo 
filiida, i»'lawM:~hut the ceafiMimg Above filled is a fttflfeieitf ielhla^ 
tieneir^itis’ opinion.. ‘ i, 

I» a perfon (ell a JG>er of whdit by a Sitiim fate, and afterwards, A " 

Htdieft the period of tkitiveiy aftivea, port^ale the (ante from another, pmSSSS!^ 
ahd'tiien defire ^e pnrcfaater to’irecdve it ftmn that other in ififduir^ bfiSteST 
ofhia chdtn upon him; and the porchafer accordingfy take poflbfiliOn 
of the fiime, (till he is not Oonfid e ted to have made teizin of thO ‘fdh* teddlrmt. 
je£t of the VRf/ffiw 61e, and eonieqnOntly, if the wheat be lOtt' Or'defc 
ftroyed whilft in his poflefiion, the feller is refponfibte for tke fidne^. 

But if die feller (hould have defired him to receive it firft on 6ti [the Mlrfi di« 
yJ/At^s] account, and aftenOards oniMr cum accost, and the pur- 
chafer, accotdin^y, firft itteafuie it out and recdoe it oh aeoount ’of 
the fdler, and afterwards meafure it out and receW it «« hie own ■*< 
acCouiit, the (hl^eft of the SiS/oir file te itt‘ that c^r ddlvered, and efitoaio 
the purchafer becomes comidete^feized of the fime. Therealba of 
this a, that theite is here a eoii^iihjtion of t#o oontrafist fi"/* the ^^^ T* ** 
5>V^ar file; and, the^^^ the (eller of the 5r/fi« file 

and the third pdribh ; an^ ft fi a r^tcetfiuy conditteb diar die meafure* 
meot take {fiaOe ill bodi, bemul^die prophet hat prcdiUnted the file 
of wheiruntiI the tiiea(ftmibdlof t^ pmthafiraiid the idler (hall 
have been applied to ft ; and thir prdiibftion (aa has been already ex* 
plaiAed) evktendy alludes to the conjunaten of two cootraas, (iich as 
in the cafi in queftion. 

*ph)iXJTioh.^Aa dte ft previoueto tbo pnt^iir of 

^,4^; fetter, ft ftiBewe thrt thetwo cchtmab tie 

■Ot'ceiijOftiaili^’ --^ ■ " 

ttwtT.— The daKn contraa ft ahteeecfinf, ^dlh fi&ift of the 
fiH^ea Of ft ft pofterior and the fiinin here ft cqutvdent to a fate 
<d* iww j becaii(*> although the (o l y a of the Stilim (ate- was a debt 
‘ Yyy X incumbent 
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ineufttbent on the iellert and what the purchafer had recmed waa a 
determinate thing, and confequently, in reality, different from a debt, 
yet th^ are in this cafe confidered aa one and the £une thing, left it 
ftiould foUqw that the exchange of the fubjedt of a Siltm iale has 
been made previous to the feixin of it ; for if they were to be confi* 
dered as two things, it would follow that the fubjeift of the Sitlm fale 
prior to the feizin of it was ^ven in exchange for what the purchafer 
made feizin of, namely, a determnate thing and not a debt./— ^oy/ fince 
the feizin is proved to be in the nature of a fale de novo, it follows 
that tyro contrafts are conjoined, namely, the purchafe of the wheat 
by the Sillim feller, and the feizin of it by ithe Sillm purchafer, which 
is equivalent to a iale de novo', that is, the caie is the lame as if the 
Sillim leller, having purchafed it from the purchafer, were to re<feU it 
to the ^llim purchafer. 

Ir a perlbn, indebted to another in a Kow of wheat, not on ac- 
count of z Sillim iale*, but on account of a loan, fliould purchaleaXsor 
of wheat from another, and theti defire his creditor to receive the fame 
from the other, in lieu of what he had borrowed, and the creditor, having 
meafured out the fame, Ihould accordingly take pofleffion of it, fuch 
feizin if^valid, and a re-payment of the loan is eftablilhed ; becaule a 
Imn of indejimte property [Aisrs] is equivalent to a loan of jjtecifie 
property [Jfrroer,]— ^and hence the Koor of wheat fo meafured and 
received by the lender may be faid to be his aftual right, for which 
reaibn the traniaftion is not regarded as a canjundion two contrails, 
[with refpe£t to one fubjeft] and it is coni^uently not rcquilite that 
the wheat ^ meafured zfeaand time. 

Iv a perlbn* having purchafed a JCesr of wheat by a SUhm fide, 
Ihould oe^ the leller to meafnra it and put is mto his (the pur- 
chafer’s) fack, and the feller having accordingly meiufiired it out# 
ihpuld put it into the fack at .a time when, the jpurchafer b notbimftif 

, , prefent, 

* That It, oi 4m (rniitU fee wUtb ht W rttthni m 4uhontt. 



Cttxr, XI, 


SALE, S33 

{>re(m4 in this cale a delivery of the goods is net held to- have taken 
place, (inlbmuch that if the wheat fliould in that fisoation be de* into the pur- 
• ih'oyed, the lofs falls entirely on the JkUeri) hecnft tlke|>urclmfer« in ^^”*^***‘‘ 
a Si/hm fale, does not become proprietor of the article, fgr Whkii hk 
makes the advance, until actual feinin, as his right is of an ifuk/Mte 
nature and not dettrmmate : now the tt;Arer, in the cafe in qUefUon, 
is a determinate article, and hence the order given to the feller by the 
purchafer to meafute it out was not valid,— fince the order of a di- 
rector is of no account except 'with refpdCt to his own property.— 

Thus the feller, as it were, ^srraWrt/ the fack of the purchafer, and 
put wheat which was bis own property into* it; — in the feme manner 
as if a perlbn, having a debt of feme dirms due to him by another,- 
fhould give his purfe to the debtor anddeiire him to weigh the dirms- . 
and put them into It ; in which cafe if the debtor zSt accordingly, 
feill the creditor does not by the performance of this »(k become 
feized of thofe dirms. — If, on the contrary, a perfen, having purchafeB 
wheat that is determinate and prefent, fhould direCt the feller to mea- 
fure it, and put it into his [the purchafer's] feck, and the feller aCt 
accordingly, at a time when the purchafer is abfent, the purchafer is 
neverthelefs feized of the fame in virtue of that aCt, becaufe his di-' 
reClions to the. feller were efficient, as the property of the wheat had 
veiled in him in confequenee of his purchafe of it.— Hence it appears 
th« in a common fele the. purchafer becomes proprietor of the article 
{Mrevious to the feizin, — whereas, in a Siffim fele, the right of property 
does not veil until after the feizin. — Hence, alfe, in a Si//im fele, if 
the purchafer defire the feller to grissd the wheat, put in the manner 
above recited into his bag, the flour is the property of the feller 
wheicas, if the feme were to be done in cafe of a common fele, it wopld 
be the property of the purchafer. In the feme manner, alfb, if the 
purchafer fhould defire the fdler to throw the wheat into the river, 
and be ad accordingly, then, in a SilUm fele, the lofe would refult to 
the ^/jrr,--<whereas, in a conmon fele it would fall upon the purchafer, 
and he would remain refponfilde for riie price, finee hi* order was ef- 
ficient. 
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ficIenU Hence, in the Rmdyet-Sabeeht it is declared to be fufficient 
that the feller, by the diredion of the punchafer, mdftfure out the ar- 
ticle and put it into the purchafer’a &ck; and thmds no neceflity 
for another, meafuremefit, hnce in this cafe the ieUer a£ts as agent'for 
mea^rement to the purchafer; and the feizin is completely efta- 
blhhed, becauie of the Ming of the wheat into the purchafer's lack. 


—and Toalfoa 
if it be mea* 
fured by the 
feller into his 
own ftck, at 
the pnrchaf- 
er’i inftance* 
althoadh the 
purchafer be 
prefent. 


If a perfon purchaie wheat, and dired the feHer to meafure it out 
and put it into his own lack, and the feller ad accordingly, the pur- 
chafer is not {eized of it, inafmuch as he borrowed the fack of the 
feller without taking pofleffion of it, and conlequently does not be- 
come feized of its contentii^— The cafe is therefore the fame as if the 
purchafer had direded the feUer to meafure out the wheat and place 
it in a particular comer of has own houfe, which being completely in 
the poffeflion of the feller, the purchafer cannot confequently be 
feized of any thing in it 

CafeW dciu If an undetermlnate and a fpecIHc thing be joined together, by a 
MrXvMf AnH perfen (for inftance) purchafing a fpecific Koor of wheat, and allb 
^reeiwifhan ^*^*0 * Sillitn. contrad for another Koor of the fame (the 

uK<bitrmiMh fortact c£ which is fpecijic and the btter undetermnate^ and then di- 
reeling the feUer to meafui;e out both into his own fack, in ^at 
cafe, if the feller firft meafure the fpecijic wheat into the- fack, and 
afterwards the undetertmnate wheat, the purchafer is feized of both the 
meafures of wheat of the ^terminate wheat, becaufe his dtredions 
to the feller with refped to it were efficient, as it was his undoubted 
property;->ond of the undettrmnate wheat, becaufe, upon the feller 
meafuring it out, and placing it in the bag, it then becomes impli- 
cated with the property of the purchafer, and on account of fuch im- 
plication the purchafer becomes lazed of k.-— The cafe therefore U 
analagous to where a perfen^ having folidted the loan of feme wheat, 
defires the lender to featter it on his (the borrower’s) groundi— or, 
where a, perfen conligns his ring to a jpvdUer with dlredions to add 

to 
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to it more gold, to the weig^ of htlf « dhnMr;o-4or in both thefe 
cales the feizin takes {dace immediately on the imj^icatioa with the 
pro[>erty. — If, on the contrary, in the cafe in queftion* the (eUer ^rft 
meafure out the uitdeUrmmate wheat, and {dace it in the {Nirchaler's 
lack, and afterwards the jpecijie wheats the purchafer does- not be*- 
come ieized of either; becaufe his directions to meafure out the un- 
determinate wheat were not efficient, and confequently the property 
of it remained with the feller, as before :~and having afterwards 
mixed the determnate wheat with his own pro{>erty, he thereby de- 
ftroys and annuls the right of property of the other. — This is 
founded on the doCtrine of Hanteftu, according to whom the implica- 
tion of the pro{>erty of another with one’s qnm is deflruClive of the 
right of property of that other ; and on this principle he holds the 
fale with refped to the- determinate wheat to lx diflblvcd. 

Objectiok. — The above implication is with the confent of the 
purcha^r, lince it was by his order that the feller made the meafure- 
ment, and hence the fale ought not in this cafe to be diflblved. 

Reply.— T he implicatbn is not made with the confent of the 
purchafer, fince there is a probability that his objeCt was that the 
fpecific wheat fhould firft be meafured out. , 

—What b here advanced is founded on the doftrine of Hanecfa^ as 
above Rated. The twodifciples are of opinion that the purchafer 
has the option of either diflblving the fale or fharing with the feller 
in the mixed property; becaufe, according to them, the implicatioii 
of the pro{>erty of another wfth one's own is not in- all cafes deflruc- 
tive of the right of property of that other. 

Ip a perfon pgrehafe a Xiwrof wheat by a Sillim contraCV, making inhecontraa 
a female flavc the price advanced, and after the feller taking poflef- 
fion of the (lave the parties diflidve the contract, and the flave after* cie advanceJ 
wards die whilft yet in the pofleffion of the feller, in this cafe the 
feller is refponfible for the value (he bore on the day of feizin.— If, 
alfb, the difiblution be made the death of the female flave, it 
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is aod th« fdlts io tl^e Ysmo dSboer retnuiis for 

th« value at the period of foi^ila^Tbe rea^ of this is that the v»> 
lidity of a ^^lution refts tvpoa the exhlettce of the coBtrafl» and 
that, agaii^ refts opoa the exigence of the fu)^ of it : now,, in a 
contra^ of SiJ/imt the er/ar/r adoanced fit is the of the con- 

tract : and as that, in the cafe in queftion, ftHt oot^ues in 
it follows that the chflolutioa is valid : — and the diflalutioia being 
valid, and the contra^ of S/dm confequently cancelled with re^^ 
to the article advanced for, it folb^ that it is aMa eancdled with 
refpeCt to the flave, ^being the price paid in advance,) as a defendant 
of the article advanced for, although it be not valid with reipeCt to 
the flave, originally ^ hecaule of her non-exiftence, fince there are 
many things which, although not valid mgifudly^ are yet fo ekfend- 
antly. — The cdntraCt, therefore, bein|^ cancelled with relpefit to the 
flave, it becomes incumbent upon the foUer to return her ; but as 
this is impraChcaUe, he mufl pay her value. 


The d isola- 
tion of a faie 
is rendered 
invalid by the 
uticle perlih- 
ing before re- 
Sitution. 


If a perfon, having purchaied a flave, fliould agree with the leller 
to diflblve the bargain, and the flave afterwards die in his pofleflion, 
the diflblution is invalid or, if the flave die firjt^ and the parties 
then agree to diflolve the contrad, in this cafe alfo the diflblution is 
invalid ; — becaufe, the flave being the fubjeft of the fale, and his death 
of confequence deflroying the exiftence of the contrad, the diflblution 
is therefore invalid from the beginning in the fecond cafe, and be- 
comes invalid in the end in the firfl cafe,— as the fubjeCt no longer 
remains. It is otherwife in a cafe of Been l^kdyezuy ox barter %. ^- 
caufe a ^Ablution in that cafe is valid after the decay or deftniClion 
of one of the articles ; fince either of them being capable of becoming 
the fubjed of the fale, ^e txifing one is therefore confideredt^as flich. 


inaJI^ If a perfon enter into a contrad of fora Xbor of wheat, at the 
tothe'ifX^f rate of tem dSrwif, and the feller afterw^a aHert that “ hehadagreed for 
iSeAibjeO, ** wheat of an fort,** and the pviccfaafer deny this, aiSertiiig that 

4 “ she 
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** the ftipulatibn of .wheat was made m an iAfihte n^iiu!ier« and 
** therefore the contraft is invalid,** in fuch cal^ the aflertion of 
the leller, corroborated by anloath, muft be credited, hnce he pUa^ 
ti e validity of the contra^, by vii|ue of the declarationTof a condi- 
tion of it; and the sdlertion of t^o purchafer, notwithftanding hts 
denial of the validity of the contrafl, is not credited, becaule it 
tends to a dellruftion of his own right, lince it is a cuftom, in 
Silitm Tales, that the goods advanced for be fmperkr to the fum ad- 
vanced.— -If a vkt verfa dilagreei|ient take place between the parties, 
the learned fay that, agreeably to the doArine of Hane^Op the afler- 
tion of the furcbt^era credited, fince he claims the validity of the con* 
traft. — According to the two dilciples, the ailertion of the felkr is 
credited in both cafes, as ^e is the defendant in both, notwithftanding 
that, in the latter, he deny the validity of the contrad. This will 
be more fully explained hereafter. 

If a difagreement take place between the parties to a SiRim fale, 
by the feller aflerting that a period of delivery had mt been deter- 
mined in the contraft, and the purchafer aflerting that it had, the af- 
iertion of the purchafer muft be credited, becaule a determination of 
a period fbr d^very is a rijg^ of the feller, and his denial is therefore 
a wilful injury to hiinfelf. 

Objbctiok.— The -feller denies the determination of a period for 
deliveiy ftom a view to bis pwn advantage ; fince liich denial is the 
caufe of annUUiog the bontr^, by which means he obtains the pro- 
perty of the goods .be lii^ engaged to deliver. Hence his denial is ad- 
vMfageous and not ityuriwt tq himfelf. 

Rsply The invalidity of a contract, becaufe of the period 
of delivery beiiig undeterml^ate, is not certai% fince our doctors have 
diftgreed on this point. The advantage, therefore, in this view, is 
of no account s-r-whereas the advantage to the from the deter- 

mination of fuch period, bring ohyious, his dental it thereupon is 
an injury to hunlrif.<^lt isi otherwife In the cafe of a difa^eement 
.. Voi- IL Z 2 z between 


tiM ftflOntion 
of the feUer 
(upon oath) 
mail be cre- 
dited. 


]f the feller 
deny the up- 
pointnent of 
M period of 
delivery^ the 
aflertion of 
the purchafer* 
fixing that pe- 
riod, muft be 
credited. 
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l^tweeh the parties with regard to the exiftence of a cqndUion cop- 
cerning the quality of the article; becauie in that inftance the inva- 
lidity of the coutrad^ from a want of a definition of t^e quality, 

is certain: 

—If, on the other hand, the feller aflert that the period had been 
determined, and the, piirchafer deny this, in that cafe, according to 
the two difciples, the aflertion of the purchafer muft be credited, bcr 
caufe he denies the right vt'hich the feller claims from him; although, 
at the fame time, he deny the vali d| |y of the contrad ; — in the fame 
manner as holds with refp^ to the j^oprietor qf the Hock in a con- 
trafl of Mozdribat ; — that is to fay, if the pjroprietpr of the ftock were 
to fay to his Moxtirfbt or ntanagef, “ I j^pulat^ that a half of the 
“ profit fhall go to you exceptiug tcii and £he manager 

deny this, and affert that he ^ ftipulafwi a of the profit in 
his favour, this cafe the alfertion of the proprietor of t^ ftock is cre- 

dited, fmee he denies the claim of right of the agent, notwithftanding 
he thereby at the fame time deny the validity of the contraft be- 
tween them . — Hanerfa lays that, in the cafe in queftion, the alfertion 
of the feikr is to be ci%dited, .becaufe he daims the Validity of the 
^ contract. Befides, the purchafer and felltjr both ajp-ee in their having 
made z SilIm cbptraCt, and cohfequently 'lhcy both apparently agree 
in the validity oTit ; — but, again, the purdiafer, in denying the af- 
fertion of the feller, denies the validity of the coiitraCt, w^hich is 
the denial of a thing he a; the liune time adfniTts, and is confequently 
not worthy of credit.— It isolherjWleirfthe «de bc- 

caule a contraCt of Moxdribai ia%i;it biding bpoti the manager 
or thetoipier of the ftock,'. fince the mans^er may refufe the execu- 
tion of the at any tin^ey the itohftituent rpay ^fmifs 

him when he pl&fes : ftich a d^agreedieht^ dierefiafe, in the aft ^ 
MozJr/baf, is of no cdnfequence, the in this inftance, 

amounting, ih lad, to nothing more a refufid to carry the 
contract' into e)ifQi|^n, wbdih k '.isjb|i^ for ^ either j^ty to do. 

‘JThfrf ffiiadDs, daerefore, only^j%k^ji|ii^ |«^t (mq ^ p^ of 
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the manager; and as this is oppdfed by the proprietor ortK#fti»<3c*his 
declaratbii muft courcqucntly be credited.— A S///wir ddiHlHra£?,;*iji the 
contrary, is ah/olutCy and therefore of a diderchl nature. ■' ' 

—From the above dhbudion it appears to be a senctal riite that the af- 
fertion of a perfon who denies h« own right, and not the right of ano- 
ther upon him, is not credited: ’in 'the opinion of all our doftors and 
that whoeycr pleads the validity of a contradl mull be credited in his 
afiertion, according to Haneefay provided both parties be agreed in the 
uniformity of the contract, fuch as that of Sillm^ which, whether 
valid or invalid, is of an itnifirm nature; in oppoiition to Mozdribat., 
which, in cafe of its validity, is . a contraCb of participated profit, and 
in cafe of its invalidity is maely A eontraft of hire.— The two icholars 
are of opinion that, in the cafe 'in qiwftion, the adertion of the dt- 
fendant mull be credited, notwithftanding he thereby deny the vali- 
dity of the contract.* ’ 


iF.a perfon enter Into a S/Z/fim contraCt with refpeCt to de- usinimMt* 
fcriblng its length, breadth, and quality of finenefs or coarlenefs, fuch 
6Ic is valid, becaiife it is a contrad tt(Siltm which relates to a known 
thing, and of which the deliveiy is prafficaUe. If the fubjeCt of the rpeciiied. 
£ile be a piece of 'Jilk ftulF, it is necefl^y, in addition, to fettle the 
vfeigbtf that alfo beinjg an objeCt in this inftance. 


A siLLXW £i)e erf* jewell or soarine Ihcfis is not lawful, becaufe s>//>«i(aie ii 
the unities of thefe vary in ^eir value. S>dn,*« jw- 

, - ' , elf I bur ic ii 

* valid in fmall 

A siLLiM fale of finill piMrU that are Ibid according^ weight ^ ‘’X 

lawful, as the wog^t afeertams the fubjeCt of the ^e. 


Thbre is no imptoprieQr in a lale of briefs^ whether they be in ^ truii, 
a wet or Aryi^te^ provided a ddcription be ghneo of the mould in 
#hich they are formed, beeavfe bricks, in tbdr uiiltles, are of a fimi- 
laa nature, more efpecially where their noould is deicribed.— In fhort, 

Z z z a every 



540 S A L E. BookXW. 

utd (inflwrt) mwij tiling o£. Which it is iiofliUe to cqnijprsse a defcriptioa of the 
JJhSS* qualities, and a knowledge of quantity, is a fit ful^ea of SUlim 
n nTo’^uf*' fale, as it cannot occa^ contention i on the o^qr hani^ a A/Zfm fide 
q«iaiit](. 1 ^ is not lawful with refpeft to thugs incapable of being defined by A 
defcription qf quality ,Qr quantity ; becaufc the. fu^eft of a SilUm iale 
is a debt due by the feller ; and if its quality be npt known there 
confequen^y eaiftt a degree of uncertunty from which a contention 
muft arife. ' ^ 

or which tre Thexe is no impropriety in fide of pots or veflelS|/or boil- 

uig water, or of or the like, provided theih, articles be particu- 
larly defined, becaufe the con^io^s^ffimtial to the valufity of i SilUm 
fale are here . ob&rved: — ^but if the articles be not defined, the iale is 
abfolutely invalid, the futjedt of the fide being in fuch cafe an un- 
defined debt. It is alfi) lawful to befpeak any ff thefe ardcles from 
the workman without fixing the period of delivery.— Thus if a perfbn 
fhould defire a boot-maker to make boots on his account, of a parti- 
cular fize and qu^ty, fiich agreemirat is lawfid, ona&vourabie 
4 . conftruftion, founded on the ufage and praftice of mankind, although 
it be unlawful by. uialogy, as being the fide of a nonendty, which is 
prohibit^ 


Ardcier he be oblcrved that a contraft for wgrkmanfliip is a faU and 

not merely % ^rmife^ is a|ptoir^^. ,Tb* ftdgeft of the fide, 
^ s_ - moreover, in fuch cafe, although Jm r<q|^|^ a nonenl^* is yet qo^^ 
dered,^m effe£t, as an tHUty\ and the thing Upon which the confraft 
as a fubfbm.ee, (jthat is,. for jnf^ance) ahd 

not .as the Work of a uwn^Mfbirer in ^ ; — ^and ac- 

cordingly, if the*ix^|inufiickurer^ bring bo^s that had botn worked 
by another, or, boQtt ttddph ^ 1»|^ hunfdf worked prifjr to 


inter, in s 
contfiA of 
SilJim, tre 
coofidered ts 
mtitiiii 


te them (houid a |yro ve 
1.— Il^es, atlkw^ that 


the-con^d,. and the pcdrli^ had., 
i^.'j^fame, the, «)nt^^|i>^^4^_ 

■ . fintili 
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vntil he approve of them; and hence, if the woHuniil' ihould (cdl 
them to another before he had flieern them to thir perfi^, it ii law- 
fuL— AU this is approved. 

Whosobvbk befpeaks goods of a 'workman tlu option of tak> 
ing or rgeAing them, becaulie of his having purchal^ articles which 
he has not feen. — The workman, however, has no option, infomuch 
that the perlbn who belpoke them may, if hepleafe, take them from 
him by force.-wThi8 is recorded by Muhanmedf ill the Mabjhoty and 
is the moft authentic doArine. — It is related however, as an opinion 
of Hanerfat that the workman alfo has an opinion, inafmuch it- is 
impoflifale for him to furoilh the articles befpoken without detri- 
ment, lince in order to make ^oots, " (for inllance,) it is neceflaiy 
to purchafe hides, and inilruments to cut them, and this is not free 
from lols. It is rellM, as an opinion <£ Jtboo Toofa^y that neither 
party poflefles an option ; for the workman, as being the felkry is not 
entitled to an option,— in the &me manner as, in a lale of goods 
vnfeen, die feller hath no option ; and with regard to the perfon 
who befpeaks the goods, if an option were given to him it would ‘ 
be an injury to the teller, .(ince if he rejefted the goods other peo- 
ple mig^t not chute to purchafe them for the value; — as where, for 
indaaoe, a commander of high rank bcQieaks goods, and the workman 
aocordihi^y makes them in a dyle fuitable to his rank, and he after- 
wards them;— in safaidh cafe the-cbmmon iraak of people 

wouMmit puichafo them iiir theif valu^^ 

• • 

A CONTBACT wHh^a workman for the furuiihing of gftbds is not 
lawful with reipt^ to fi^ aitickp as4t is |M cuftomary among man- 
kind tohl^wdl,— as tkth (for ihftaace,) betii«fe*the befp^ing of 
goods is in'id^f unlawful, and is dierefore admitted . By the hw only 
fo for as it Is^uthorized by the ^euftoib .of rpuikindi whiol#is conii- 
dOMd ae a wsotdSuf inftmiheot'dlf itt is akb requifite, in 

Ift^ieaicljfig aitidm aulhonBed- t^tbe cnfoom oif maidund, toXcfcribe 

their 


and may be 
if 

dHapprovcd* 
upon deli* 
my. 


An engage- 
ment wicn a 
manura^urer 
to furnifh 
goodli which 
jt ii not cuf- 
tomary to br« 
rpeak it not 
valid. 
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'Hicir ^uali/y, ih birder to edatte the‘V?bi^ktoad to furnl&^ 
cOrdingly; .ind iinlefs lljfch de(c?tpto»ii. fit givwi/ ihe co« 
lawful.— Itis to obferyed that the prohildtjoh of a ftipulatibiif df 

a period for ddiv<ry, as.recited in the firft of thefe caies relative to 
contraas of t^ 'kiiid/ proce this ground, tlM if a;{>eriod 

were {fifiulirtfed' ik' a cx)htraft for the fupply ef werk'pf artides author 
riased by cbfbin^ and the price paid imipediately to the wolrkmaii, k 
vrould then become a SillJm fale in t^ opinion of ^6oo Toofafx iii op- 
polTtion to that, however, of the t'ai^b dilciples, who hold that it 
would foil remain merely a contrad for the fopply of wollf but 
if tlie period foould W fopulated' wr the*eafe of articles not autho- 
rized by cuftom, *it then becomes a SlHitn lale ih the opinions of 
all bur dodiorsi— The rcafoning of the two difciples in fupport of 
thdr opinibn in the firft cafe is that thd word IMnd literaliy means 
a re^uifition of. workmanjinp^ and ought of confoquence to be ufed* 
ih that ienfe, fo laiig as ’the context does not determinate it to 
fome other fenfe. . 

Objection.— The ftipulation bf a period is a context which 
clearly Inmates that Jfifin& y&ia be taken ih a fenfe ihiSerent from 
its ; and that it is to be^Unisrftood as ifoplylhgadf/l^ 

sTgreefobiH; y otherwife whit need for the ftipolatibn of a peripdl— Ik 
wni](M' theti&fore ^ipear'thiLt in fudh X c^ it afobunfo to a Sil^, 
kEPLY.— 'J;he fHji^latioh'bf X pedc^, as ih the firft cafe, is not a 
convincing ar|ihfent itiiait' the hot to be bki^Jh its, li- 
teral fenfe, hot ot^ht ah' agmen^ cif 

ttUirtii, be^fe' the^ fUphlillbh of a pefibd may be bppofed to have 
been madh^with a Yienr Ji^bayt^^^ 

the objed: of the filhhg^a 

in oppodtipn to|jl bpl^^ by efftooi^ b«h'. 

a contract for hfaiMidv Of iod^^ 


' |b^mean'’ a SUiint Wj|ii(di^jhtti| 
*'<ii4^T^b'>eafonfog’of; 
it fubjea of '^the 
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fixed except with regard to debts;— and the rabje£); being prtSvcd to 
be a debt, the conftrudion of the contrail into a is eafy and 

nigral* It is therefore conftrued to Im a Stllim falc, which is lawful, 
iat^e ojnnion of all our dodors, beyond a doubt; wherwts, there is 
a. doubt with refped' to the other, fince pfoffice means the deeds of 
all people of all countries, and this ^ never be known with cer^ 
tainty; as, therefore, the legality of a SilSm fale is certain, and prac< 
tice is not free fix>m doubt, it follows that it is preferable to conftrue 
a contract for a fupply^of work to mean a contrail of Si/A'm, 


SECTION. 

■ 1 ^' • 

MlSC BLLANBO V» CASES. 

. It is lawful to fell a dog or a hawk, whether trained or other* It wrui to 
wife. It is related, as an opinion of that the fale of % dog 

that bites is not lawful;— and Sbt^’i has faid that the fale of a dog is 
ablblutely illegal ; becaufe the prophet has declared the wages oj 
** whoredemt and the price ^ a dogf are in the nnmier of prohibited 
** tkmgs 'f andalib^ becaufe a d<^ » a^ualf filth,, aid. is therefore 
deferving^of . abhorrence ; wiw|eas the leg^y of fale entitles «the fub- 
je£b of it to refpedi; ;uid is confequently iiltitmpatlhlc With (^ nature 
of a dog. The arguiiients of oitr dolors upon this point are twofold^ 

First, the p^phet haVproh^^ted the fele excepting fiich as 

are train.|[i,,to l|unt or to watch>--BECd^i.y, dt^ are a fpecies of 
]|rpperty« jfnafeuich as they are npabie of j^ielding pir^t by iUMis of 
bion^gand watc^g; andrbein| property, they are tlferefere fit fub* 

; in Oj^fiUpn to thej^ of eMpisih animals, fuchi$/naM 
are hoc capab^ pf yielding ufe. With re^iea to 

the 
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It is not law- 
ful to fell 
nviniorporJt, 


Rules with, 
refpefl to 
Zimmtis In 
fair, 




Bddk xyi; 


at 


■die tradition quot^ by 
which period the prophet |prdu|aj^^«j|,< 
z dogy in order to retrain men frptq a, jfbndnels jbt d^a, as it 
then a cuftom to keep dogs for breeds and to roffer thena.tO fleep on 
the lame cfiqKt* ■ -But when this cuftom fid! into difufoy wd men ab“ 
Aained froni for dogs* the prophet ordained the lale of them. 

Widi of Sbaftir that dogs are aBualJiltb^ it is 

notidnAjk^ t^bbt admitting this, fell it follows that the eaiingy and 
not the jitUing ot them is unlawfuL 


■f-. 


The fale of wine , or pork is not lawful ; becaufc, in the fame 
manner as the pro^irt has prohibited the eating or drinking of thefe, 
fo alfo has he prohibited the fale of them, or the eating of the price of 
them ; and alfo, . becaufc thefe are not fubftantial property with icr 
gzx^toMujfuhnanty as has been before frequentty explained. 

Zimmees, in purchafe and fale, arc thfe fame as IVAjj^AwflEr;-- 
laufe^he prophet has faid “ Be regari^ul o/ZiMum for they are 
74* y&wW ^igbtfi ofid JvhjeB to t&e fitme, iy^<^itb Mys- 
^l^^p^iund alfo/ becaufe, being under the 

of their concerns, is they ftandhi^m^ 

c tnimunities. They are therefore the ^uoi^arJI^^ 
wiui imwsA go l^fchafe and lale>' "excepting, 
qf jw»r and jSMfc which is lawful to them, as the hp 

*hem} is floiifide^ fo the fotoe Ipghi^ udth UiaWr^ 
theg^a^ by theltfl»|^5Wfoi»j; a^ 

^«it to foat'dT ^ flelh of . a g<fot hy JWij^ 
things are lawful fo thw^;Wirf, fod_:W^^ are, 
them to puriWjdhw p^ji tenet^'iM^^ 
his agfcfos fo 






XJfelF Xt 


$ W X £. 


If « pei^ iiy ^ 

'*« fbr Me cbfKiigi^aMf I fee ^ im 

five Buttdted dS^ mdepdidantof 

** dlrms,** and ^^e pertfi^ iSi'iecoirdlnglj, it is vafidv 4 nMl<fae is 
enCitied to onetlioafiittd (dKnrM^^ and tofivelrahdf^ 

dihiu from the fecoriQr? whei^. If Iw ivere fiy, r ** I wfll 

** fee re^ponfifele Ibr five Iniudred «fSrmtr,'* wifimtii 'iDesiiitiOiiing the 
words ** of tlm price,** the (idler is, in that drfe, eeiUted t^dfy to the 
-one thooiand dSnitt from the purchaier, and hn op’ on the 
furety^The reafon of this is, that an incteaj^ in the jnice, or in 
the wares', is lawful, according to dU our doObors, and is Joined 
to the original contraa;, (as h» heen already esidained,) being <mly 
•an alteration of the contract from one lawful quality to another Iswfhl 
quality; — and as it is lawful for thep$trtAa^ to make an alteration in 
the price, aMiough-he he no gainer in odber re^eAs by it, (as if he 
fhould increafe the pnoe, notwithftanding it be adequate to the value 
of the goodsdgfirv the iiicrea|e,). io alfi> it as lawfM (br;:li fb^ingerto 
lajilumietf (ander an obligttion for an tncreafe of price^ he 

hsveno udvanflgStaotlmr re^e^ :-»ia the fiirae maniti||||te. 
'fidenil^;%||;f^«Ai becomes incomlsmt rupoo/a Wife-dis 
jafleq t to thO ICiMs, iddsot^ fhe receive oozing in eii<»w^ 
wtMnanli mdilgadifyjree^ and ^e procurement of afirfom adds hb». 
3C|k^to hcf .^qi||^|l|al It is effenfij^ .fi^efofe, |p the va- 

.fipjp^n, ,'^r^^’iRcreiife^ he op- 
of the _ wi|dl' •^of'fhe pfieet** • 



tnake. 


thofi^bftl 





rth 
vh^Her, 

iC au- 


a 



- „ . . ^ ^termines thd^^ffeizhi of the 

purOhaf^^. iiSVe^^ the hOiind %ald not Cohabit with lier, 
Voa.fl.' ' '"■ ^ f the 
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Have may be 
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withoac hi a 
taking oof- 
of her. 



t - 

546 s A L, E. BbdKXVl. 

the marriage does not, in that cafe^ <}eterm}iie.dbiie £nzm^^a^^ to 

a kvourable condruOion/of thp la!iir.r-rAi}alQ^» indeed, would fug- 
geft that the purchaler becomes feizcd of the ilave on the inftant of 
the niarriage>cojritra£t, fince, ip confequence there<^, the right of. 
property over the Have is rendered virtually defective ;— it would 
therefore fo^w .that the feizin becomes eftablilhed as an efie£t of the 
contraft, m ^he lame manner as in the cale of an adual defed occa-p 
fioned by any a£t of a purchaler.r^Tlu: reafon for a more favourable 
conftru^ion, on this occalion, is that any aA by which an aSua/ de- 
fe^ is occalioned infers an exertion of power over the fubjeft, which 
confequently elHbliAed a ^azin of the fubjedt: but an a6f which 
merely induces a vjlifee/defedt does not admit of this inference, fo as 
to eltablilh Imzin. * ’ 

Cafe of the fg a perlbn> having purchaled a Have, Ihould afterwarda ablent 
himlelf without taking poflefli<m, or paying the price, and the feller 
ukii^pof- prove by witnefles that .he.had fold the Have to the ablqwlee, in that 
feffion ^ his cafe, provided, the place of his retirement be kncnvn and afoertaiq|d, 
ZT tbe Have c^fft be re-fold on. account of the exigences of the feller, 
price : {qj. t^efo im^ bo otherwife anfwereds^ aod fuch lale would deliroy the 

right of the &cA purchafer :r-Tbut'if ^e aHentee’s place of retirement 
be not known, the Have may be re-fold, and the debt of the pur- 
chafor.to the feller paid by romns of the price; fcxr the Mer has 
prov^, by witneifos, that the Have is the property of the purcbafer, 
and that he has a elsum upon him ; and cw^umtly, when the place 
of retirement of the piirch^r is hiiknown, it. is incuinbent on the 
magiHrate to dired|t the flave to be fotd'for the iatisfadiion of the leQer, 
which could not Otherwife be obtained ;^in the lame manner as where 
a pawner dies before haviiig -relealed Iris pledge, in • #ll^ich i* i® 

fold for the difchai^ of his^^bt.to tlfo jpa^-^|^ is;otherwife 
where the purchafor dtliip^rs m ;li^ cafe tlfo Have 

cannot be fold to anfwer tl^^j^t 1^1^^ i^cO his ri^t is not 
iriiftfottlarly counedted with'^he in focb a circiim^^^Os 

. w. * : , . Hands 
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Hands in the iame pcedicament with the other creditors.**-IW8 to be* 
obferved that, in ca(e of the (lave fc^ng (old bn account of the (elkr, ^ 
if any thing remain .after the di(charge of his claim by means of the 
price, the ftller muft keep fuch remainder in behalf of tlje puibhaler; 
to whom it is due as an exchange (or his property; — ^but if the price 
(hould not fufBce to aufwer hh> claim, he is in that cafe entitled after- 
wards to the remainder fronn the purchalcr.-— Suppofmg there be /we orof»»/-o« 
purchalers, and only one of them dilappear, the one that is prcfeiit is 
entitled to pay the whole of the price of the (lave, and to take com* nppearing 
plete poflelHon of him; and if, in this cafe, the other purchafer af- 
terward appear, he is not entitled to receive his (hare until he (hall Aance. 
have paid to his partner the price of it. — ^This is the' adjudication of 
Haneefa and ^obammeJ. Ab^ Toofi^hsA Cud tha^ if the prefent pur- 
chafer pay the vohok of the price, (till he is only entitled to take pof- 
feflion of his own (liare, and that, as the payment of the debt of the 
abientee was a gratuitous and un(blicited a^ in his hivour, he is not 
entitled to receive it from him, (ince he paid it without his authority. 

Befides, arthe prefent purchafer is, as it wo-e, a flraHgir ‘mith rc- 
(pe£t to the abientee, he is not entitled to take pofleflion of ^is (hare. 

The realrming of Haneefa is that the prefent purchafer, in making 
payment on behalf of the abientee, aCted (rbm necejjity^ and hot from 
choice ; bedaufe it was not otherwile poflible ifbr him to enjoy his own 
(hare, (ince, having purchafed the (lave jointly with the oth^r by one 
contra^^ it was impollible for him to detain him in his, polfefliuu 
whilft there exifted ftie claim of another with relpefl to part of him. 

Now wholbever pays the debt of another from necefiityis entitled to 
repayment, notwithftanding hu having a<fted without authority ; as 
in the cafe tA the loan, of a pledge; for if a perlbn lend to another 
,fi)metbing in .order that he may plebgf it, and that other having 
pledged it accordingly, the lepder afterwards, from a neceftaiy want 
.<£ the (i^ thing, redeem it frqm , the pawnee, he is, in fuch cafe, 
entitled to repayment frorn th«^rrower, although he have rolecmcd 
the pkdge without authoiity from hi^«*HSince, therefore, thepre- 

4 A a font 
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^at puwRafer* in the cafti in Iwsjt.rig^ tarepaymeiit. fww® 

the abfentee* it follows chttt he jj^ sirn& iig^ to detain in ht^ pof. 
feffion the Ihare of the aWentee^un^ he recciae of the fun* 

dwe to- him in the lame maiUMir a$- an age^iw puvchale^, wfaepaysw 
from hkown prp|>eity the pfKc$ of thle g^Mds purchaled.on behalf of 
his conftitpent, is entitled; to^ retain pofi^fS^on; of them. nhhU he receive* 
payment of ’th(^ price from: Kseonftkuent.. 

Ip a perfon purchafe a female, ffitve m exchange for one tbcmfandi 
mi^soi gold and lilvCT,—%ing «« I purchafe this- Oave for one thou- 
“ fand mykdU of gold and lilver,”:in. that cafe it i» ipcombent on hinu. 
to pay flwe hundred f^^of gpU^ and five hundred of filver ; 
for the referenw p^the m^/rto the gold and- filver havmg been in an 
equal degree apphtaidc'to eacbH an equ^proportionin the ^ment is. 
of edn^uimpe ^cumbent.»-Tlf^ on the other hand^ the purehaier 
ihould lay^ *** I have pureba^ this.flfurein ezt^^ fi)r.eoe 
“ of gpld andfdyer/* at this spfe hundred 

gold; and five bunded a&w of filirer,>. (pft|re7^i^ 
the term ave fiwq^nd: having to the 9^ and filver hn 

a genend mapner, it is tfa^ore; oonAnied to ap^y ta tdie wei^t im* 
comnoretufie wit** .. . 


The receipt 
efSaJimonty 
inficMorpe# 
nonevs iMt 
be loi'or ex- 
pended. is a 
complete dif- 
charge. 


Ir^a |wplbn indehtodilo urothm itt^thei^omt oP tea'sE^^of a' 

good loit» afierwaids {M9' Ifim lius^O^ iafidier ijiedes,, and 

the other, bring %poreiir of this e u ^ ^ theen,, and af- 

terwards expend ihemi, oe Wfir lheaa^ sn. diis uwTo the debt, is.eepi*- 
pletely difehorgedt and riie eraditos « not eiitidirfri»;y«y 
tion for the difeamce of qualitvt^Tafis ia.rivreid^ lft> 
Mamntfd^jiho '/ae^his fiu^ tl|at4n.'t^ 
titled to iritum.tp lhedriMiQr 

ceived, and re demand to whirii^ 

he has a right; bccaufe,: in lOb fiuae: iMi^ as s^trere- 

7 
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the fulfiamt of the danm^ fb aUo is it eftabliihc^ in the quality > \ con- 
iervation of nvir right is therefore indUpenfable : but as the conierva- 
tion of the Jnmi right, bjr means of ^ allowance in exchange fbr 
the diiicrence of quality, is impra^iciMe, ^huce quality In homoge- 
neous- articles- is- of no relative value,)! this mode ipuft neoeflatUy be 
adopted. The reafoning c/t Heautfa and h^ammed is,- that the bad* 
dirm zte of the iame (pecies with the good; and that after the re- 
ceipt and' expenditure, or de{bti£iiou of them, the debt is difcharged ; . 
faiwaufe the claim which remains relates to quality, and ^is is impof- 
hUe to liuasfy by the granting of a compealation, inaimuch as quality 
in itfelf bears no value.^ 

lu a bird incubate its eggs in the land of a particuttr perlbn,- the Aniciei ofa 
right of property over the brood does not; in Virtue of fuch incuba- a© bo! be"” 
tion, veft in the pr(q}rietar of the ground ; on the contfaiy, they re- 
main free to the perlbn- who ihall lirft leiaethem.*— Thelawisalfothe 
fame with ^fpeft to eggs which a bird hys upon any particular 
ground.-i-So aUb, if wdeer 'fhould fleep for a nightin a liel^ it does 
not by dut aft become the property Uf the proprietor of that field ; 
on the emitrary, it remains fr%e to whomlbever it may be caught by. 

The realon of this is, that both the young ones and the deer are con- 
iidered in the nature of game^ and as-fuch arc free to the perfqn who 
eatdies them, although no ftratagem be uled fbr that puipofr;— 
and the hune, alfb, of tggPi whence, if * MuMat fliould either 
break or broil them, he is- futged^ to make expatioot^-^More- 
over, the proprietor did not purpofely prepare bis Is^ that the bird' 
fliould latf or, kicttbafes her eg^, or that the deer fliould fleqs upon 
it,— It is- dierefiMe the &me asvif a. peribn fliould fpread but hb 
net fbr the purpede of drying hv in which cafe,, if any gune ihotild 
fall into-it, itwonildnot beooiimiminediatdy die property of the pro- 
prietor of the net; but would oondmie nemnl untiUbmcone ieizeit;— 
or, as if game fhodd' cone into a honfe, in which cafe irdoes not 
become the immediate pnqierty of the pn^ietos-of the heufe; — or, 

as 
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as if a ‘pcrfbn, fcatteririg fugar or £rm ,(for kftance) among the 
people, Ihould chance- to throw thefe into the clothes of feme one; ifi 
which cafe the property 4^9 not .immediately veft in thatpeiibn, 
until he wrap it up or prepare % feize it.— It is otherwife with refpefl: 
to honey t for the property of i# vefts m the proprietor of the ground 
in which it is ^thered together; .becaufe -honey is coniidered as the 
produce of the ground, and hence the pn^rietor of the ground ob- 
tains a property in it as a dependant of the foil, in the fame man- 
ner as in the trees which -grow in his. land, or in water which flows 
through it., 


HEDATJ. 
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B O O K XVII. 

Of S I R P SALE. 

B EEYA SIRF means a fure fale, of svhicb the articles oppofed 
in exchange to each other are both reprelentatives, of price. This 
is termed Siif, becaule Sii / means a removal, and in this mode of lale 
It is neceflarjr to remove the articles oppoled to each other in exchange 
from the hands of each of the patties, rcfpefiively, into thole of the 
other. Si)/ allb means a fuferkrity ; and in this kind of lale a fuperi* 
ority is the only otjeft; that is, ,a fuperiority^f quality, falhion, or 
workmanfliip ; for goU or lilver being, with refpeft to their fubllance, 
of no ufe, are onlydefireaUe (tom fuch fuperiority. 


The 


Definition oi 
Sir/bU. 
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The articles 
oppofec) mult 
be ex4^>ly 
eaualin point 
of nveig/jt ; 
but may dif* 
fer in quality. 


Thf, Tale of gold for g»ldt or ^her for Jilver^ is permitted only 
when they are cxa£tly ^uatl in point of weight : but the one may be 
of a fuperi^^r quality to the other ; or the one naay be bullion, abd the 
other may be wrought % becaufethe prophet has faid “ Sell 001.0 for 
“ GOLii^ from hand to. han'dy at an equal rate according to weight ; for 
inequality m point of weight is Osury.” And he has alfo de- 
clared ** the GOODNESS and badness of the quality is the fame," 
-(as has been already explained in the preceding book treating 
•oifale.^ 


Theexebaage MuTVAL^lbizia is Bn iiidifpenlable requifite in a Sirf fale; — that 
indilpen&ldft tW each of the parties, ^ior to. their departure 
the Tpot. from .the meeting, take pofleflion of the article relpedively given in 
exchange ; becauieof the tradition Above quoted ; and allb, becaule 
.'OMorfaidto one of the parties in a Sirf fale, ** If the other party re- 
** quire leave Ho go to his hotfe^ yet you muf not grant Vr.’*— -Befides, 
the leizin od one of the parties is an iudilpenfable requihte, left the 
■contrail prove to be an exchange of a idebt for a debt:— and as the 
feizin of i/w oi the parties is tequilite, it follows that, in order to 
■eftablifti an equality, the feizin of the other is alfo requilite, ftnee 
ufu^ would«oftierwiie be 'induced. Ih a iale -of tins nature, more- 
over, neither fubjeft has apriority with refpeft to the other; 
and hence a mutual feizin is requilite, whether both the fubjefts' be 
of a dettmmtUe nature, {as in the ftde oi one lilver veflei for amothr 
“filver veftel,) :.«r of a nature we; deitrininate^ (as in the ftile«f dirm 
and deentu^ in exchange for dimu oxA Seeharsi^ or one of i^em deter- 
minate Bnd^he other not, {as in -tfa^::^ of a ftlver veftcsl in exchange 
lor ditms Bad deenmi) ^hemfe the^iQbiKri^t^'enjoirung a muttoal feizin 
IS ablbiute, and makes no ih{cnmn<i|iQ^;«f t^ circumftances.^ — 

1k:rtde6, although a fiiver^iyelKl -be dctl^d^nate, iliU there lubj^s.a 
xioubt with relpeA. tn iti in^^ffD as fttver is cOnil- 

deredin its nature as a r^reientat k^ |f jpiace; and, in a cale o(^ this 
nature, a doubt is a fufiicient caoie i^r the neceiftty of lemn, becaule 

. a douhtt 
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a Skubt^ in matters relative to ufuiy, is equivalent tn a ntdity . — 
It is to be obierved that what is meant^y nmtued feixin^ is that both 
parties make feiaan prior to their (bparation ; whence if the parties 
walk aiide together, or fleep in the place of meeting, or*hecome iii- 
fenirble, the S’/r/'lale is not thereby rendei^ null, becaufe Omar has 
laid “ If the feller^ in a Slav fakt Jhould leap from the top f /4k 
“ bou/e, do you leap efter him** 

The fale of gold in exchange for lilver, at an unequal rate, is per- 
mitted, becaufe the(e articles are of a diderent genus. Still, however, 
in fuch cafe, mutual leizin is indifpenlible, becauic the prophet has 
faid, “ ^be fde tf gold for fher is ufitrf Vfsltfs it be from band to 
** band** If, therefore', the parties fep ara te before both or oue of 
them make feizin, the lade is invalid ; and hence it is not lawful to 
flipulate an optional condition, or an optional period, .becaufe fuch fli- 
pulations are preventive of mutual ibizin, U^hich is an indirpcnfible 
condition. If, however, z ^tf (tie be contraAed with an optional 
condition, and the cimdition be afterwards removed previous to the 
feparation of the parties, die jl^faie is in that cafe Valid, becaufe of 
the caufe of its invalidity being deftroyed previous to its complete 
cftablifliment. 

Amr deed with refpedi to the return, in a S^/f fale, previous to 
^zin of it, is UnlaWfU. If, tlm^^ore, a perlbn, having fold a 
ahfltar'fbr twi dinm, Ihbold, pievkais to thd' feizin of them, purchafe 
a piece of Uleth for them, in thtt cafe the fete of the cloth is invalid, 
on this p^iciple, that the iSdZin of the ten dirms was abfbhitely in* 
eumbttit; becaufe otherwife'^ <Si!/'fale would be ulurioos; and as 
God has prohibited uftny, ft ftittOWs that if the fele of the cloth were 
lieehfed, an abfldilte t o l h niaiidinftft of Oofd would thereby he de- 
feated.-^lt is lelated, as an epinidn of Ziffeh, that the fele of the 
cloth is capable of being re n de r e d valid; beCaUfe £ntu being unde- 
zerminate, it foUowa that thefnae of the doth relates to ten dirms in 

Voz» IL 0 E nn 
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an abfoluie ngguiner, and not to the teii ^rm of thctSl^fale vuLz/pe-* 
cifc manner. Our dpdtors, Q^,the other hand, argue that prkf^ in a 
Sirf falc, is allb a fubjcA of the fale ; becaufe, as ewy fale muft.'have 
a fubjcdt, and as the articles, ini a Sirf &le, are both reprelentatives of 
price, without, any of them having a preference over the other, it fol- 
lows that either of them is the fubje^t; and the fale of the futye£t 
previflivs to the feizin is unlawful. 

, Objection. — ^The confideration, in a Sirf fale, is a reprefenta- 
tive of price, and therefore of an undetefminate nature whence it 
would follow that it cannot be confidered as the fubje^l, fince the fub’‘ 
fcQ. of a fale is required to be determinate, 

RB]?;LY:.T-Tl^ .fubjed. of a ^e is not requhed to be determi* 
for, in a SUHmi^r the thing on account of which the advance 
is, made ia,|he fulyo^ 4>f the fale ^ but dill it is undeterminate. 


CfltdiiMvbe Tbs fiJe of g(dd for fflyer, by ' conjedure *, is lawful, becaufe 
by*'Mnj.!au*e; ccyo^Uly* in a fait of this nature, is not required.-— It is unlawful, 
for'goU^nor i^^wever, to fell ga/«f for go/c/, or fherior fher, by conjecture, be- 
iiiv« for fii. caufe in fuch iale there is a fufpicion. of ufury. « 


In thr Tale of 
an article ha V* 
inganygoldor 
filvci upon It, 
the ptice paid 
down is op- 
pored to the 
l^ld or iilver. 


If a perfbn (ell, for two thouland Mijkdts of iilver, a female flave 
whofe real value n one thouiand IS/kMst and on whofe neck there is 
a collar of filver equivalent tq onethouTand Mifidls of filver,-and the 
purchafer havmg paid a thouiand Mi/kMs of filver, ready money, the 
parties then feparate from the m^tingy fuch payment is confidered to be 
the price of the collar, becaufe the feizin of fb much of the price of the 
whole was a neceflary condition, as the £de inthat proportion was aSiif 
fale ; and hence it is reafonable to conclv^e that the feller paid the exa^ 
amount of which he knew the feizin to bc'iadifpenfibly neceflary. In the 
fame manner, alfb, if be purchafe the £ud (bve with the collar, for two 
thoufand Mi^kdlr of filver^of which. one th^oufand is prompt and the 
other thouiiuid poUpoued, the prompt, payment is confldcared as 


* That is, by a \oo& 


eftimate. 


the 
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the priee of the collar, becaufe the ftipulation of paymintlt a future j>c- 
riod not being lawful in a lale, and being permitted in the fale of a 

flave^ it is reafonable to fuppofe that the parties, in contracting the lale, 
and ftipulating the diflant period, intended to proceed accoMingto law. 
—If, alio, a perfbn fell, for one hundred dirms^ a I’word, of which the 
filver ornaments amount to fifty dirms^ and the purchafer pay immedi)^. 
ately fifty dirms of the price in prompt payment, fuch falc is lliwfdli 
and the payment made is confidcred to be for the price of the orna- 
ments, although the purchafer may not have fpecified this. — ^The 
fame rule, allb, holds if ther purchafer fay to the fdler, “ Take thefe 
** fifty dirm in part of the price of bothy* (that is, of the ornaments 
and fword,) becaufe two^ings are fometimes meittioned where only 
one is intended, and this nippofitioa is here adopted from the proAns 
bility of it. If, however, the parties fepar^te without a mutual feizin^ 
the iale is null with refpeCt to the filver ornaments, becaufe of its 
being in that /degree a Sirf fale, to the vididity of which, mutual feizin 
is effential or, if the fword be fo framed as not to admit a fepara- 
tion of the ornaments without fuftaining detriment^ the fele of it 
is in this cafe alio null, becaufe fb fituated the feparate falc of it is 
not permitted, in the fame manner as it is not permitted to fell the 
beam of a roof.— If, on the other hand, the fword admit of a repara- 
tion of the ornaments, without detriment, the fale, in the manner 
above-mentioned, is valid with refped to the fword \ but with refpeft 
to the ornament it is null.— It is to-be obferved that the fale of a fword 
with filver. ornaments in exchange far jUrms is lawful only where the 
filver of the difms exceeds thaft^pf the oriiaments ; and that, if the 
filver of the dirms be either barely equal to, or lefs than, that of the 
ornaments,— or, if it be not hnown whether it be more or lefs, the fele 
is invalid. The reafim of the 'invalidity in cafe of its not being known 
whether it be more or lefe . is, that the probability is in favouf of its 
being invalid ; fince there are two caufes of invalidity, namely, equa- 
lity and itfenorityi whereas there is only one cauie of validity, viz. 

Juniority. 

^4 B 2 
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In the pur. If i peifMi, fa%viog ibid to another % filviir veAbt^ flioiildimBewe- 
lYAcpartki payment in partj and, both parlttia.tha»iepanite,;ih.^at'0^ 

for^payment With mfpe^ tOitho amouQt reii)ahufi^'tO:bo.pwdit hvhw^ 

of the full amount tak^ poU^inon of; and the paitiea have.eacbia 
f»"'JStd''o.i?y' property of the vefly ;-^becaufe tbia fele » &r/, of j(wrr» with regaid 
portlmp^id- confequcntly itt that deg^ 

* whichilh)^ Qonditions of a pure Tale have been obierveda. and invtdid in 
the degree in which they have been, omitted ; for the in«sdiidi ^4 in 
thia.caiby i$ not eJfentkd^ hMt. aeivd(mtd»,\miBmi\K as the iale wag; 
valid in its. formation, and afterwards, kmipnie^uetKe of the ftpaia*> 
tion of the parties after the receipt of a. pe^.heoame invalid with re^ 
lation to part of the iVit^ ; and hence th^wraliihQr* which ia-acd* 
dental, does not qperate upon the part in wWroatt tisexonitoioas of the 
ftle have bean obferved. ; 

or, if it be Iv a pei^ fell a iiiver veifid wMehi afterwards appeara'to be hi 
btfin part the property <rf another, iii that ca& die purebafer has the op* 

property of tion either retunihg a right {^ property in the lemaining- port 
puKWn''* of the veiUy 'or of oancoUiOg the batgain entirely baeaule pait- 
^uiihthe'iw- ncrfliip itt a veflW fc e<p»ivaknt to a-AAst^ ill it. 

gein; 

(biitthisdoet ' If a peHon fell an%got of iiiver, aiid paH; of it afterwards 
wfi^a^olw appears to be the property of another, the pnrehafer h in tihat cafe . 
Mg«r.) conftrained tO' take the remaining part at a pteporfeHMiate |i^be : 

—and he is not allowed an dptioEU ih this tn^nce^ beeaiifellie 

diviiion of ah ingot of filver dt^viue in any ftape iiiHife it. 

' 1 .,-. • 

Where the TfiTE iafe of two SritH lUidone iflt CE^En^ fef ivfodiiHars 
uch %d^ and one diiria, is validj becatife ^ ^s dale dbur are confideiod.as 
confiftiofrw* oppofeAto the End ss SK of E diflihe^ ah'ine- 

quality in the proportion is iSsickt&xtidixiM^ S nhhi* 

? 14 i#“iawfS that tWs falc is uiibwfy*; aaA dife^eed in liie feme 

manlier with refpefl to the legality efelhe ftde <£ one Ktw ■df baiiqr'' 
8 and 
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and ona Alw of wheat in tasdtaDgt Car two JQwrr of wheat and two 

Koort of- bark^. Their realoniniP in-fuppoit of ' their opinion is that 
^o’feller and bu^ have oppo&d one total to another tond ; and this 
requiies diet every ieparate pert of the one be o[po(ed tt- evieiy l^a* 
rate part of the o^er,. (in an /Hd^mte ani not a dtjki/e manner;)^ 
now in the* oppofiag of each' genus« rerpefiavely^ to a diderdnt genusi . 
a modification is induced in this particular, which is not lawfll, not* 
withflanding fuch a conftrudion of thelale be the means of rendering 
it valid.^ — la the lame maimer as where a perlbn, for ten dirm, pur- 
chafes a lilver bracelet weil^ing ten <£rw/« and again, for other ten 
dirm^ purchafes a- piece of cloth, and then difpofes of both articles 
together, by a Mooribihat contraft, (fuppofe) for thirty eSinmu, in 
which cale the JWIbardlri^/^fale is invalid, although it be poflible, by 
fuppoling the whole of the profit to be exa^ed on the eJoth^ to ren- 
der it v^*«— or, where a perlbn purchales a Have for one thou&nd 
afmr,. and, .previous to the payment of the price, foils him> along 
with another, for fifteen hundred eKnsv, to the perfoa fromiwhom 
he had bought the Have for one thouland hKresrt for in this cafo tbo 
foie is invalid in relation, to the (kve of a thouland dirm^ becaufo 
there is a pqlfibility that- the other Have m;^ 'have been worth 
more than five hundred £rmi\ and fuppofmg this, it neceflarily 
follows that the feller has pptchafod t^ Have for afmaller price 
than that for which he formerly Ibid him ; . although in this 
cafo it bo peHible to render the lain valid by fuppoling the one 
Have to be opftofod to one. thouland dirm, in a fpecific man- 
ner, and the other to fire hundred dirnut lb as to remove the 
polTibility of the foUer having received him at a fmaller price than that 
for which he 1^ fold him:^-cr, where. a feller, having exhibited^ 
two Haves, of Wbuch sM.only is his property, fays to the purchafer* 
** 1 have Hdd . to you - one of. thefo (laves,**^ in which cafo tbcUsle is 
invalid,, not withfianding it be poffible to render it valid. by fuppo/ing 
that the foUer mcant lus own Have :^-or,, where a perfon* fells a dirm 
and a piece of cloth . for- a. sErm and a piece of cloth, and both parties • 

thcn.foparate witlunit making feuiia»---m which cafo the faleisin- 

* valid 


SS7 
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although it be pofiible to render it vaUd by fuppofing the 
on each fide to have been oppofed to tlie cloth of the other f<M', in' 
all thefe cafes, although there be a poffibility of rendering the fides 
valid, Aill tHey remain invalid, for the reafon^lr^dy alledg^. - The 
arguments of our dolors are, that the oppofition of a total' to a total, 
provided it be 'In an abjb/ute tc\zna^ry (that is, without any' particular 
fpecific^tion,) admits of this fuppofition, that the feparate |>arts are 
oppofed to 'the feparate parts; — as in the cafe of an hotnogene^m fale, 
for inflance, fuch as a fale. of two £rftts for two dirmSf in which the 
unities on each fide ane t^pofed to thoifjl^on the other refpeftively; 
whence if each of the contracting [arties ref^Ctively take one dirntt 
and they then feparate' from the meeting, the fale is valid to the 
amount feized whereas, if the feparate parts of the fubjeCt of the 
fale, inO;ead of being oppofed to each other in a definite manner, fhould 
be oppofed to each other in an indefinite manner, the fale in the amount 
feiz^ would not be lawful, fince it raqft necefl&rily follow that the 
amount feized by each of the parties, would ftand oppofed , indefinitely, 
to what wflf feized and what was not feized. — It is therefore evident 
that the oppofition of a total to a total infers the oppofitioia of the uni- 
ties refpedrively ; and as this, to give validity to the contraft in quef*, 
tion, muft be in a definite manner, it is prefumed to be lb, in order 
that the contract may be valid. — With rcfpefl: to what Ziffer and 
Sbcfei urge, that ** a tpodification is induced with regard to the re- 
quifites of thecontrad," we reply, that .a modification is induced' 
witfirelpeA to quality of the contract, but not with relpeCt to the- 
original requifites of it, becauie the original requifite of thecontraS: is* 
that a total Ihall be transferred in exchange for a total, and this con- 
tinues unaltered. — Analagous to this is a- cafe where a perfon fellS' 
the half of a flave, (hared in an equ^ 4%ree between him and an» ■ 
other ; - for in that cafe the law fuppof^ Ihe fide to, apply to his ovon 
(hare, in order to its vaKdify. The cafiiX enumerated by and 

Sbqfe'i^ on the contrary, ye not anfltegbtiS to this inq\ieftion.'-«^The. 
firfi cafe (namely, that of a MoorlU>tl^*fiiitt) \s not aoidogeus, as it is ' 
uct polfibleto fuppofe that the whtd^' bif the profit is exaCted On' 
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the c/oi6f for, if lb, the fale of the bracelet would be rendered' I 
lale of frieu^ipy and hence an alteration would take place in the 
eflence of the contra£t. The ftewd cafe, alfo, is not analogous, be> 
caufe the mode there propol'ed for legalizing the lale is not determinate, 
fmcc in the fame manner as it is polTible to conftruc the fum oppolcd 
to the flave to be one thouland Srmsy lb alfo is it poiliMc to conllrue 
it to be more than one thouland, in every diderent gradation, until it 
amount to one thouland four hundred and ninety-nine dirms : in op- 
pofition to the cafe in quellion, where the niade propoled is determnatc. 
The third iuftance, alfo, is fof analogous, becaule the force of the lale 
there refts upon an indefinite objeft, which is incapable of being the 
fubjed of fale; aiitl as indejinity va6*fpecif cation arc of oppofite import, 
it.is impofTihic to conftruc the fale as applicable to any fpecific article. 
In the lafl iuftance, on the other hand, the fale is originally valid, 
and Iwcomcs otherwile trom an accident, namely, the feparation of 
the meeting : biir the prefent queftion relates to a contraA in its «r/g;/- 
nal , 1 '.* :ut! 0 !:y nnd not to zny athentitious circumftances. 

A hn : ei i ven dirmt in exchange for ten dinns and one deenar, 
is vahd :— n I lu this cak; ten di'-mr ate confidertd as oppfed to 
ten dirms, «n1 rhe remaining dirm to the Angle deenar \ bccaufc in 
a fale of dir ms for dirnu equality is indifpenfiblc, and it is therefore 
realbnable to fopjioie that fuch was the intention of the parties; 
and with refpedt to the remaining part of the lale, namely, the op- 
polition of one dirm to one deenar, equality is not requifite, as they are 
not homogeneous. 

Ir, in a file of gold for gdd; or lilvcr for lilvcr, the fubjeft, 
on one part, be inferior in point of weight to the other, and there 
be joined to the- inferior fomething equal in value to the deficiency 
arifmg from the dilFcrence of weight, in this cafe the fale is valid, 
without being’ abominable. If, on the other hand, the value of the 
thing fo be not equal to the dilFcrence, ftill the fale is valid',. 


unH fo al(u# 
wli. re the ar- 
riclr, on one 
fide* confiiU 
of a cer ain 
niimbt r uf> 
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but abominable. But if, on the contrary, the aikUtional thui^ bear 
no value, (fuch as fbrinftance^ thft &le is not vabd, becaule .^ 
its being ufurious, inalmuch as nothing - is .oppofed to the ^dUlaRaioe 
of the we^t. 

A Jiit may ']b A perioo, -indebted to another to the amount of, ieH 

in fc* *0 his cr^itoT one Aenar for ten Jirmst and having delivered iAicJteMot 
<tfiS>r/{Ae. (Q him, the parties then commute the ten dirms which they recipro* 
cally owe to each other, h: is lawful. This cafe, however, (iippoles 
the lale of the deenar to 'relate to ten dl^NRi in an abfotate manner, and 
not to the debt. 


One^«and Thb fife of One purc'dSfm and two bafe ones in exchange for two 
may bffohj'^ purc d&mf and one bafe one, is lawfuL— By A baJi Srm i^ to be un* 
for two iafi derfiood, fuch as-pafles amongft merchants, butis reje&ed at the pnb- 
and oae/>arr. treafury. — The reafon of the legality, in this inlbince, is that an 

' equality according to weight is eftaU^ed, and the quality of ftmty 
is of no account. 


crtDt 
€>f« ana rolet 
reijpe^ting, 
Jl^ coinagna 


'Df KMS in which the is predominant are coiifidered as fil- 
ver, and deenars in which the gold is predonunant are confidered as 
gold\ and a difefenoe in the proportion with refpe6: to them in a 
^e is confe^uently unlawful, in the fime manner as in the cafi of 
pure dirm or deenars. Hence it is unbwful either to fidl haps kaaoef 
in exchange £or pure.^ or in exchange , fat istpy unlefi «|n»i a 
footing of equality in regard to weight. — ^In the fime niai!ini||||alfiv 
it is unlawful to borrtfu) bale money except according to wei^Mt far 
dirms and deenars, in ooaamon, aure. not fitnirom A mixture, of bafe 
metal; becaule gold and Hver dEb hot ‘Tcifdivc the feipreffioa wdl 
without a mixtuie of nnd it'tt fodnfeaea fesefr in iheBB. 


'Iv, however, in £rm and ^ hafo tnefe^ 

.they are not, in cfief^ t*** »«fc^<*^**r** te . 

the^ 
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the predominancy. Hence if a peribn fliould purchaie pure liiver in 
exchange for £rms of that nature, the law is the lame as has been al- 
ready ftated in the cafe of a fword with filver ornaments.. It is law- 
ful, -moreover, to fell £rm and Jeenars of this nature in exchange 
for others .of the fame kind, at an unequal proportion; for as thele 
confift of two difhirent materials, (namely, goU and bafe metal, or 
fiher and bafe metal,) one genus may therefore be oppofed to an- 
other.— This, however, is neverthelefs a Sirf laic, bccaule of there 
being an oppofition of gold or filver on each fide ; and hence mutual 
leizin in the meeting is necefl&ry : and in the lame manner as leiziii 
of the Jilver or gold is neceflary in the meeting, fo alfb is that of the 
bafe metal, bccaule a feparation cannot be effefted without detriment. 
—The compiler of the obferv'es that the modern lawyers of 

his country * do not pafs decrees agreeably to this doftri'nc ; for as 
bafe money is there much in ufe, it follows that if the fate of it at an 
unequal proportion were perroitt^, the door of ufury would thereby 
be opened. 

With refpeft to money in which the bafe metal predominates, 
it is to be remarked that, if it pafs current by weight, purchafe, fale, 
and loans are tranlad:ed in it by weight . If, on the other hand, it 
pafs current by tale^ all matters arc tranfafted in it hy'tale. — ^If, how- 
ever, both modes prevail, it is in that cafe permitted to follow either ; 
for cuftom is decifive with relpeA to matters of this kind, provided 
they be not otherwife determined h/y the ordinances of the law. — 
It is'filb to be oblerved that money of this kind, whilll it continues in 
uic, is a reprefeotative of price, and is therefore incapable of being 
rendered determinate %.. hut if it Ihould not be in ufe, it is confidered 
as other wares or articles of numhandlze, and is therefore capable of 
being rendered determinate. 

* Mamtr al Nihr. 
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If dirm be adulterated to fuch a degree as to pjafs current with 
fmty but not with othfers^ they are equivalent to Zeyf or be^e dirm* 
Hence, if » perfon enter into a contra^ for fbmething ip exchange 
for a hundred fpecihc dirms of this delcription, the contraA does not 
relate to thofe ^ecific dirms in particular, but to a liihilar amount of 
bafe dirm^ provided the feller were aware of the circumftance ; — ^but 
if other'wile, it relates to a (imiUr number of pure dirm\ — becaule in 
the firjl cafe the allent of the teller to receive the bafe fpecies is efta- 
blithed by his knowledge of the bafenefs,-— whereas in the fecond cate 
his atlent is unetlablithed becaute of his ignorance of the bafenets. 

A faie for If a pqrfon purchafe wares in exchange for bafe dirm^ and, pre- 
nSw.tf they vious to the payment of them, they thould fell into general difute, 
lofe their eor- jn tlfet Cafe the fele, according to Htmetfa. is null. Aboo Toofaf 
the period of mamtains that it is incumbent on the purchafer to pay the value 
payment. which thcfe dirms bore on the day df fele. Mohammed^ on the other 
hand, alledges that it is incumbent on him to pay the value which they 
bore on the laft day of their currency. The arguments of the two 
dKciples are that the contra^ in itfelf is valid; but the delivery of the 
dirm becomes impra^icable from the difufe of them ; a circumftance, 
however, which does not induce invalidity ; — any more than where a 
perfon purchafes an article for frejh dates^ and the feafon for thofe 
pailcs away in which cafe the fele is ijot invalid ; and fo allb in the 
cafe in quefeion. — ^As, therefore, the contradt is not invalid, but ftill 
endures, it follows that, according to Aboo T<n>f{f', the value the dirm 
bore at the time of the fele is due, becaufe from that period re^nd- 
bility for them takes place ; in the fame manner as in a cafe of ufurp- 
ation ; — and that, according to Mobammedy (on the other hand) the 
value they bore on the laft day of their currency is due, fince at that 
period the right of the feller fliiftcd from them to their nalue , — ^The 
argument of Haneefa-vs^ that the price is deftroyed by the ^fufe; for 
money is the reprefentative of price' ^ely from cuftom, and hence 
this property is annulled from difu^ The fele, therefore, remains • 

without 
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without any price being involved in it, and is conlequently null ; and 
as thofale is null* it is of courfe incumbent on the purchafer to rc- 
ftore the goods to the leller, provided they be extant ; or, if otherwile, 
the value which they bore on the day he obtained poileffioft of them ; 
in the lame manner as in an mvaiij lale. 

A SALE in exchange for Faltut is valid, becaufe they are conftdered Knlm witk 
as durable property, if, therefore, the Faloos pals in currency, the 
^le is lawful, although they may not have been l^cilied,—>l^aure 
Faloos are, from culiom, reprefentatives of price, and confequently 
Ibnd not in need of fpeciheation. If, however, they Ihould not pafs 
in currency, it is in that cafe requilite that they be particularly fpe- 
cilied, in the fame manner as other articles of merchandize. 

If a perlon purchale wares for Faloos^ which at that time palled in 
currency, but which previous to the payment of them fall into difufe, 
the fale is in that cale null, according to Haneefa: contrary, however, 
to the opinion of the two dilciples.— >The difference of opinion upon 
this point is analogous to what has been already mentioned in treat- 
ing of dirms in which the alloy is predominant. 

If a perlon borrow Faloos j and their currency (hould afterward;. 

■ ceale, then, according to Haneefa^ the borrower muft make re- 
payment in limilars*; becaufe Karst [a loan of money\ is equivalent to 
Areeat^ [a loan of fubflancey] and therefore requires the reHoration of 
the a^ual article with rcfpc£t to its nature^ that is, its valm. — The 
property of reprefenting price, moreover, is merely an adventitious 
property, in copper coin, to which no regard is had in the l)or- 
rowing of them; on the contrary, they afe borrowed on the principle 


* Bj Jwuhrs is alwajrs underAood any articles compenfabie by an equal number of the 
£ime defer^on, fuch as eggt for eggt^ Falsti for Palm^ &c. It is treated of at large in v.-. 
rfous other parte of the work. 

of 
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their hdd^/milarsi and this quality they retain after the difufe oC 
them as money, whence it is that a loan in them is valid -after they 
have loft their currency. — ^According to the twodifciples, on the con- 
traiy, the 'borrower muft in this cafe pay to the lender the va/uf of 
the Fa/oos; for their quality of reprefpntation of price being annnllH 
by the difufe, it is therefore imprafticablc for the borrower to reftore 
them with the qualities they poftefted when he received them ; and 
hence, as the payment of' Jlmi/ars would be an injury, it is required 
that he pay the value \ in the lame manner as holds where a perfon 
borrows any articles of which the unities are limilar, and the whole 
genus of which afterwards becomes extind.--According to Abeo 
Toofafy their value muft be fixed from the day of feizin ; and accord- 
ing to Mohammedy ftom the laft day of their currency, in conformity 
with Iwhat has been already expldned. This difference of opinion 
ori^ates in a difterence of doctrine relpeding a cafe where a perfon 
ufurps an article of the't:laf8 of fimilars, and of which the fimilars af- 
terwards become extinft*, when, according to Aboo Toofrfy the 
ufurper is refponfible for the value the article bore on the day of uliirp- 
ation ; and, according to Mohammed, ibr the value it bore on the laft 
day of its exiftence.— It is to be oblerved that the opinion of Moham- 
med is founded upon tendernefs to mankind, and that of Aboo Toofqf 
on cmvmiency. • 

It is lawful for a perlbn to purchafe any thing in exchange for a 
half £rm of Fahos'\i and in this cafe he is required to pay thq num- 
ber of Faloos adequate to the price of half a dirm. — ^In the lame pan- 
ner, it is lawful to purchafe any thing for the Faloos of a ddnii % of 

* Such as fhiits^ or other articles which are to bt had only at particular feafons of the 
year. 

t That is, For Falm to the value of half a ifinfi.«-»(The diftinftioQ) in this inftance, 
turns entirely upon the nature of the phrafe in the origin^ idiom.) 

% A fmall copper coin, the fixtb part of 
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filvcr, or a Kerat* of filver. — In all thefe cafe&t differ is of opinion 
that the bargain is unlawful, bccaufc Fahos being an article of talc, 
edimated by number and not by their relation to ^rms or ddniks^ a 
fpccification of tlic number ought therefore to have been made.— 
The realbning of our do<£lors is, that the exaft number of Faloos ade- 
quate to the price of a half dirm^ or a d&niky is known, (for the cafe in 
quefeion proceeds on the fuppofition of fuch a knowledge,) and that 
a Ipecification of the nuthber is therefore unncceflary. — If the pur- 
chafer were to fay, ** I have bought this thing for the Fahos of one 
“ dinttt or two dirmsy** the bargain in that cafe alfo is valid, accord- 
ing to jiboo Toofaf ; for this expreflion means the number of Faloos to 
which the price of one or two dirms is adequate, and not the weight. 
— It is related as an opinion of Mohammedy that a falc for the Faloos of 
one dirm is not lawful ; but that a fele for the Faloos of any thing under 
a dirm is lawful, as it is cufeomary to purchafe things for Faloosy 
where the value is not adequate to a dirm^ but not otherwife. Law- 
yers have obferved, that the opinion of Aboo Toofaf the moft ap- 
proved, efpecially in countries where the prafticc of felling and piir- 
chafmg for Faloos is common, and where, of courfe, the rate they 
bear, with refpeft to dirnuy is known and afeertained. 

If a perfon, having delivered a dirm todSirnlf, or money changer, 
Ihould fuy to him, ** Give me Fsf/oos in exchange for one half of this, 
** and, a half dirm wanting one grain of lilver in exchange for the 
** other half,” in this cafe the lale, according to the two difeipics, is 
valid with refpefl to the one half in exchange for Faloos, and invalid 
with refped to the other ; becaufe the (ale of a half dirm in exchange 
for Faloos is lawful (as has been already explained ;) but the exchange 
of a half Mrm in exchange for a half tHrm wanting one grain of filver, 
is ufurious, and confequeutly unlawful. Agreeably to the tenets ot 

* A Corot, the twenty-fourth part of an ounce. 
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Hane^ai the fale is in this cafe completely null, becaufe the whole is 
comprehended under one contract, and the invalidity being Arong, 
with refpeil to a /ar/, does therefore communicate itfelf to the whole. 
If, however,, the word “ Qvc” be repeated, by the pcrfon faying, 
“ Give me Faloos in exchange for one half, and give me a half dirm 
“ wanting one grain in exchange for the other half,’* the opinion 
of Hanee/a^ in fuch cafe, accords with that of the two dilciples, 
becaufe here exift two feparate lales, one valid, and the other invalid. 
— ^If the puFchaler, without oppofing the halves of the dirm, were to 
fay, Give nae, in exchange for this dirm, the Faloos of half a dirm, 
**’and a half dirtn wanting one grain;” the fale is valid in full, be- 
caufe, in this cafe, it is conftrued to be an oppofition, on the one 
hand, of one half dirm wanting a grain in exchange for one half dirm 
wanting a grain : and on the other, of a half dirm with thefuper- 
addition of a grain for .the Faloos of a half ^his is lawful. 
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BOOK XVIII. 

Of KafdiHf or Bail. 


A ^ 

K AFALIT literally means jun&m. In the language of the law it 
iigniiies the junAion of one peribn to another in relation to a 
claim: (fome have laid, in relation to a deit only ; but the firft is the mod: 
approved definition.) — The per^ who renders obligatory on him- 
felf the claim of another, whether it relate to perfbn or property, 
is termed the KafctU or furety ; — the claim itfelf, in favour of 
which bail is given, whether it relate to the perfbn or property, 
is termed Makfool-be-hee : — the claimant is termed Makfool-le-hooi 
and the principal, or perfon who gives bail, is termed Makfool-an^hoo. 
— In cafes of bail for the perfon^ however^ the terms Makfoot-be~ 
hee and MaJ^ool-an-boo relate to the Gune thing. 


Definition of 
the terms ufed 
in bail. 


CHAP. 



scn 


Book XVIII. 


DiAinf^ions. 


^ail for the 
perfon. 


B A I t. 

V • 

' Chap. I. Introduftory. 

Chap. II. Of Bail in which two are concerned. 

Chap. III. Of Bail by Freemen in behalf, of Slavesj and by S/aves 
in behalf of Freemen. 


CHARI. 

Bail is of two de^fcriptions. I. Bail for the perfony which is 
termed Hdzir-Zdmnee. II. Bail for property, which^is termed Mdl- 
Zdminee. 

Bail for the perjon is valid ; and in virtue of it the furety is bound 
to produce the principal, or perfon whom he has bailed. — Shafei is of 
opinion that bail for the perfon is not valid, becaufe the furety un- 
dertakes and renders obligatory on himfelf a delivery which he is not 
capable of performing, ixwfmuch as he poBefles no power or autho- 
rity over the perfon of the principal : contrary to bail for property, as in 
that cafe the furety pofleiling power and authority over his own pro- 
perty is thereby enabled to difcharge the obligation he has contraded. 
— ^The arguments of our doAors upfi this point are twofold. First, 
the prophet has laid ^tbe furety is reJpotfibU^* which is a proof 
that both modes of bail are lawful. I^condly, the furety is in 
a degree capable of delivering the perfon for whom he is bail, as he 
may inform the claimant of his place of abode, and thus remove the 
bar between them, fince, aftet obtaining foch knowledge, the claimant 
may demand the aid of the officers of tSan Kanee, by whofe means he 


may. 
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may imure his preieiKC. There is, moreover, a neceflity amongft 
mankind for this kind of bail ; and the charafleriftic of bail, namely, 
a junflion of one per^n to another in relation to a claim, is oblerved 
in it. • 

Bail for the perfon is contraAed, where any one fays; ** I have undrr what 
“ become bail for the perfon of a particular man,** or, “ for his 
“ neckf or ** for his foulf or •* fiw his or “ for his headf 

or “ for his facei" becaufe fame of thefe words really mean, in their 
common acceptation, the wbo/e of the perfon, and others bear that 
fenfe metaphorically, as has been already explained under the head of 
divorce. — The effeft is alfb the fame when a perfon fays, ** I have 

become bail for the Aaf of a certain perfon,’* or ** for a fArrJ of 
** him,” or “ for a part of him ;** becaufe the perfon, in the cafe of 
bail, being incapable of divifion or difinemberment, the mention of a 
part indefinitely is therefore equivalent to the mention of the whole. 

It is otherwife where a perfon fays “ I have become bail for the bandf 
(or “ the footf) becaufe neither of thefc parts are ever ufed to denote 
the whole of the perfon, and the bul fo given is therefore invalid. 

If a perfon fay ** I am ref^nfible [Z<fm/»] for fuch a per* 

** ion,” it is a valid bail; becaufe this is an exprefs declaration of the 
intention of bail. It is alfb a valid bail, if a perfon. fay, “ This 
** is upon me,” or, ** This is towards me,” becaufe both thefe ex- . 
preflions indicate an obligatory engagement.— In the fame manner, 
alfb, hail is contrafled by the words Zeyim and K&bee}^ for both of 
thefe fignify bail, and hence it is that bail-bonds and other inflru- 
ments of obligation are termed KeAdla. If, on the contrary, a perfon 
fay, ** I am refjponfible for the notoriety of a certain perfbn,** 
bail is not contracted, fince the refponfibility, in fuch cafe, relates ' 
merdy to the notoriety and not to the claim. Hence if a perfbn fhould 
fay, in the Perfian language, ** His acquaintance is upon me,” he 
docs not thcrcly become bail.— If, however, he fhould fay, He is 

VoL.II. 4 D ” my 



570 


The furcty 

mull deliver 
up the perfon 
for whom he 
is b;dl at the 
ftipul ited pe- 
riod ; and in 
failure of this, 
is liable toim- 
prifonmenL 


IftheprinctpaY 
difappear^thc 
furetvnittilbe 
indulged with 
time CO learch 
for him; and 
thecontrafl U 
fulfilled by 
delivering up 
the principal 
ft any |^ace 
which admits 
of litigation. 


BA IL. BookXVUE 

** my acquaintance/* lawyers are of opinion that he becomes bail be« 
caufe of ancient cullom, 

. If, in a contraft of bail, it be ftipulated that “ the furety fhan,at 
“ a fixed period, deliver- over the principal or perfon -bailed to the 
** claimant,” it is in that caie necefikry that he be deliyered to the 
claimant, if it be required, either at the fixed period, or 4t any time 
afterwards, in order that the furety mtqr acquit himfedf of the en^gC'- 
meiit ixito which he has enfered.r-lf, therefore, he deliver the perfon 
bailed on the demand of the claimant, he then becomes rekafed from 
his engagement; but if herefufe to deliv^ him, the xnagifirate mufi: 
in that cafe imprlfbn him for failure in the performance of his en- 
gagement. He is not, however, to be imprifoned on the firjl fum- 
mons, as he may not then know for what xe^on the K&ue had fum*^ 
moned him. 

If, in a cafe of bail for the perfon, the principal fhould dlfappear, 
it is in that cafe incumbent ou,tbe Kd^e^Xo ^ord the furety a fufficient 
period to go and come in fearch of him; and afterwards to imprifon 
him, in cafe of his not producing the principal, becaufe he is then 
proved to have fiukd in bis engagement.— If, however^ he produce 
the principal, and deliver him to the claimant,, in fuch a place as may 
enaHe him to litigate his fuit with him, the furety is then releafed 
from his ei^genaent of bail, hecauk of his performance of the obli- 
gation he had controlled; and the end of the contrail is likewife an- 
. fwered, as it only requires that he deliver him mce. If he fhould 
have agreed to deliver him “ in the aflembly nf the Kdxect'' and af- 
terward? 'deliver him in the market place, he is releafed from his 
engagement, becaufe the obje^ of the bail is.anfwered. , (Many have 
obferved that in the prefent age the furety wouM not in fuch cafe 
be releafed from his obli^tion; Jbecaa% as the probalnlity.in this age 
is 'that the peqple would ttd ^ in preventing bis appear- 

ji^e in the aflembly of the that tHey wQuld not aflift 

8 ' if- . ■ 
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the ckimatit in enforcing it, fuch aclaufe is therefore beneficial. ) 

—If, however, the lurety deliver over the principal in a defert^ he 
is not releafed from Jiis engagement, bccaufc the claimant could not 
in fuch [dace litigate his luit with him, and the objefl of l^il remains 
therefore unaccompliflied. In the fame manner, he is not relea|ed 
from his obligation , in caie he deliver him up in a village where ' 
there is no KhM\ becauie, where there is no K&zee^ the claimant can 
• obtain no decree. If he Ihould deliver him up in another city than 
that in which he had entered into the contrafi of bail, he is then 
(according to Hanee/a) exempted from any further obligation.— The 
two difciples are of a different opinion, becaufe it may oftcit happen 
that the witnefles arc in the city in which the contrail was formed. 

—If, moreover, he deliver over the principal in the prifon, where 
he had been previoufly confined by another for a dilferent cauie, he 
is not rcleafcd from his engagement, becaufc the claimant has no 
power, in fuch fituation, to litigate his fuit with him. 

If, in a cafe of bail for the perfon, the principal fhould die, the Th« dntk of 
furety is then releafed from his engagement ; bccaule of the ^[tj”***/***^ 

impradlicability of producing the perlbn ; and, fecondly, becaufe, in fu«ty*' * 
the fame manner as the appearance of the principal is by fuch event 
defeated, ib alfo is the enforcement of ,it on the part of the furety. 

The fame rule alfo holds in cafe of the death of the furety j bccaufc indthed<mh 
it then becomes irapraSicable for him to deliver up bis principal ; and. ‘*1* 

r annuli the 

alfo, becaufe his property is not of an analogous nature, fo as to admit «oniraft. 
a difeharge of the obligation by means of it.— It is otherwife in the 
cafe of bul for property t for if the furety for property, die, the ob- 
ligatioii of bail .does not then ceafe, fince it is neceflary to difeharge 
it by means of his property, to whatever amount he may have ren* 
dered hiodelf liable. ' 

■« 

If the clainaant Ihoold die, his executor (if there be any) 
or othwwifo hk heirs, are entitled to claim the fulfilment 

oj cxccotort 
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inay demand from ‘the fufcty; bccaufc heirs and executors reprefimt the 

thcfulfilmenta _ _ * 

act.. 


The furcty is 
rd^afed by 
delivering up 
his Airetee ; 


or, by deli- 
vering him- 
Jil/ up; 


If, in a cafe of bail for the perlbir, thefurety Ihould not flipulate 
his releafe from the ballon the delivery of the perlbn, he is never- 
thelefs’rdeafed bn fuch delivery, becaufe this being the intention of 
the contract, it b confequently eftablilhed independant of an exprefs 
declaration. It is to be obferved, likewile, that the furety becomes 
exempt from his obligation on the delivery of the perfbn, without the 
acceptance of the claimant being reejuired as a condition, in the lame 
manner as in the payment of a debt. The effect is allb the lame, 
in cale the principal Ihould of himfelf prefent his perfon, as if be ihould 
lay ** I'Have prefented myfelf on account of the bail of a particular 
perlbn who has become furcty for me.” This is approved, bc- 
caule the! forety being entitled to contend with him, in order that he 


w, iwhikbe. may deliver himlelf Up, it is therefore permitted to him to deliver 
u”p by himfelf up voluntarily to prevent contention. It iS alfo lawful for the 

fenger. agent or mellenger of the furety to deliver the perlbn, as thcle arc the 

reprefentatives of the Airety himfelf. 


The payment It' * pcrfon bccome ball for the appearance of another, on this con- 

ma**'be''ra? <1**10“* *^*** deliver him within a particular period, he lhall 

pended upon then be ref^nlible for the claim upon him, (a thouland dirms (or in- 
duafem ftance,) and he afterwards of producing him within the fixed pe- 
prindpalt jjg jg bound to makc'gt^ the claim upon the furetec; — 

becaufe in this cafe a bail for property is fulpended on the condition, 
namely, failure in producing the perfon within a fixed period; 
but IKH the and luch lulpenfion is valid, bccaufe of the cuftom of mankind. Hence, 
when the condition is not fulfilled, the furety becomes refponfible for 
in^. the claim ; her is nbt, nevertheiefs, rdeafed from the bail for the 
perfon ; becaufe bail for the perfon and ^ for the property are not in- 
compatible. — Shafe'i maintaias that : the bail in this inf^ce is not 
valid ; becaufe bail for property indubas a refponfibility for property in 

the 
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the fame manner as fale ; and hence it is unlawfbl to Tuipend it on a 
matter of doubt and uncertainty ; in the fame manner as in the cafe 
of fate.— The re^^ning of our dodors is that bail for psoperty is ulti- 
mately like faU, inafmuch as it entitles the furcty to repayment from 
the principal of what he advanced to the obimant on his account, *--and 
that in the beginning it refembles a gift, being an acquieicence in re- 
fponfibility without any exchange. — In due obfcrvance, therefore, of 
l^th thefe circumfiances, it is declared that the fupenfion of it, on an 
uncertain condition, (fuch as the blowing of the wind^ the falling of 
the rain, and the like,) is invalid; but that it is valid if.fuipendcd ou 
a cer^n condition, fuch as in the cafe in queAion.. 


If a perfon be bail for the appearance of another ** on the mor* 
** row,” under a condition of anfwering the claim upon the other 
Kimfcif, in cafe of failure, and the principal die before the morrow, he 
is in that cafe furcty for the property, becaufe here the condition on 
which he agreed to the rclpoufibility clearly takes place*. 


If the time be 
fixed, and'the 
furetee die in 
the interiiRp 
the fureiv be- 
cornel reipon- 
fiblc. 


Ik a perlbn claim one hundred deenars fromanothcr, either with or Cafe of i»ir 
without an explanation of their quality, and a third perluu become bail 
for the perfon of the debtor, under a condition that “ if he do not de- 

^ the pcfion. 

** liver him on the morrow, he (hall be refponfible for an hundred 
** dlrraarr,” and he fail in the delivery of him on the next day, he is 
ki that cafe refponfible, according to Ha$uefa and Aboo Toojaf for the 
one hundred deenars.'-^Mohanmud m^tains that if the quality of the 
deenars be not explained previous to the acceptance of the bail, the 
chimant has no right afterwards to explain their quality and demand 
them from the furcty.— His arguments in fupport of this opinion 
are twofold. First, thefuret^has relied indefinite money upon a 
matter of doubt and uncertainty, inafmuch as he has not fpecifically 
referred the one hundred deenars to thofe which weif claimed; (for 
which reaibn the bail is invalid, even if adefinition of the quality hav; 
been previoufly given.)— S ecoholy, the claim of an hundred denars ^ 

without 



574 BAIL. Book XVIII. 

without *a definition of their quality, is invalid ; whence no obligation 
lies on the furety to produce the debtor; and as, where the produdion 
of the debtor is not obligatory on the fiircty* the b|p for the perfon is 
of confequenee invalid, it follows that the bail for we property is alfo 
invalid, hnce this refts upon the other. — (From what is here ado 
vanced it appears that the bail in ^queiUon is valid If the quality of the 
deenars be fpecified.)<~-The argument- of the two elders is that the 
deetuars mentioned by the furety do evidently, from the circumftances 
of the cafe, relate to thofe claimed.— It is, hioreover, a frequent prac* 
tice to keep a claim in a Bate of doubt and uncertainty. — The claim 
in queflion, therefore, i& valid, in this way, that the claimant will 
(it is to be expe^ed) explain the. quality, and fuch explanatiX will 
be applied to the original claim:— and upon the claim becoming valid, 
the JirJl bail (namely bail for the perfon) beccunes valid; and in confe- 
quence thereof the fecimd bail (name^ bail for the propei^ty) alfo be- 
comes valid. 

Bail for the Bail for the perfon is not lawful in cafes of punifhment 
K^MiSenn retaliation, according to itaneef a \ — that is, the Kdzee has no 
cafes of power to exafl: it by compulfion.— If, however, the perfon upon 
whom punUliment or retaliation is claicQed, ihould in a voluntary 
but jnay be manner give bail of bimfelf, it is' admiffible in the opinion of dl 
I"? byThtac- bccaufe that which is the end of bail for the perfon 

is in this cafo alfo anfwered^ (ince the produ^ion of the perfon 
•of the accufod is hereby fecured.'—It is to be obforved that the per- 
fon upon whim punifoment or retaliation is claimed, muB not be im- 
prifoned until evidence be given, either by two people of unknown 
chara£ter, {that is, ^ whom it is not known whether they be juB or 
unjuB) or by one fuB 'man who is known to the Kdzie ; becaufo the 
imprifonment, in this cafe, is founded bn Bifpicbn, and lufpicion cannot 
be conhimed Mitt by the evidence of two men of unknown chara^MT, 
or of one juB man. It is o&erwifo sl iit^rifonmetit on account' 
profert ^ ; becaufe the defendantyhvtl^^tllhilice, cannot be insj^ufoned 
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but upoo .thc evidence of two jujl men\ for itnpriibnment on Tuch an 
account i$ a grievous oppreflion, and therefore requires to be grounded 
on complete proof.-*— In the Mabfoot^ under the head of ^its the * 
KSaee^ it is mentioned that, according to the two difdples, the de* 
i^ndant, in a cafe of punishment for (lander, or of retaliation, is not 
to beimprifoned on the evidence of one juft man, becaufe, as the ex- 
adtion of bail is in fuch cafe (in their opinion) lawful, bail is there!- 
five to be taken- from him. ' 


It is lawful to take a pledge or accept of bail for the payment a pledge or 
of any fixed tribute, becaufe tribute being a debt of which the pay- ^ 

ment is demanded, it may be difeharged by means of the pledge or * 
the bail, and hence the’ubjedb of thefe contrads is anfwered. uibu». 

If bail for the perfon be firft taken from one, and' afterwards from 
another, the bail hi that cafe holds with refpedt to botli ; for the de- 
fign of bail is to fix the oldigation of a claim, and this may be extended 
to many, fo as to render them fever^Uy rcfponfible. Befidcs, as the 
objeA of bail is fecurity, this is increafed' by the taking of bail 
from another; and h«ice there is no incongruity in the cxiftcnce of 
both at the fame time. * 


or 


All that has been here advanced relates to bail for perfon . — EjJi 

With refpedt to bail for property^ it is lawful, whether the extent of 
the |»operty be known or uncertain/ provided it be founded on a juft eli !ipon^j«f 
Bebt, — ^that is, a debt which cannot.be annulled but fh payment or 
exemption: in oppofition to a claim of nanfom^ which is a debt due by 
a M<ASiih to his mafter, — becaufe that may pofiibly become null with- 
out payment or^xemption, by an inability in the Mokdt 'tbXo difeharge 
k. Property known in the extent is (for inftance) where a perfon 
fays to a claimant ** I have become bail for a perfon virho owes you a 
** thoufand new dirmt^ The nature of uttcertain property may aKb be 

oxplawcd by tyhere a pprfon fays “ I have 

txicome 
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“ become bail for the debt which a particular perfoa owes to you;’* 
or, I have become bail in this iale for whatever claim may here* 
“ after be made on the fubjeft of it,*’ — which bail is termed Kt^Mit- 
be'l-dirkj or bail for accidents, that is, for whatever happen. In 
Ihort, bail for certain or uncertain property is lawful, becaufe bail 
refts upo;i al)road foundation, and a fmall degree of uncertainty in it 
is therefore of no conlequence. Befides, all our doftors are agreed in 
the legality of K<fdlit-be' l-dirk, or bail for what may happen ; which is 
a convincing argument of the legality of tail for uncertain property. 
Moreover, bail is lawful in the cafe of uuintentiomd [a wound 

occafioned by the throwing of a done] although there be in it a great 
degree of uncertainty ; becaufe it is pofliblc that death may enfue, 
which induces retaliation; and it is alfo polhble that a recovery may 
take place, in which cafe a fine of property only is required. Now if, 
notwithflanding this degree of uncertainty, the bail be lawful, it fol- 
lows that it is in the fame manner lawful in the cafe of uncertain 
property. 

V 

T'HE perfon to whom the ,tail is given is at liberty to demand 
paymeitt either from his debtor, who is the principal, or from his 
furety, becaufe bail fignifies a juuAion of perfonal refponfibility to the 
perfonal refponfibility of the debtor, in a claim ; and this does not im- 
ply an exemption to. the debtor from the claim; on the contrary, it 
nmarks the continuance of his re^nfibility ; — unlefs fuch exemption 
fhould have been Specified as a condition in the contrail of bail, in 
which cafe the contrad: of tail becomes a contrail of transfer, in the 
fame manner as a transfer tacomes bsul, if a condition of exemptioh to 
the debtor be not fpeciified: becaufe regard muft be had to t\icjpirit of 
■the contra^ ; and in the. former inllance the contra£^ bears the fehfe 
of a transfer, in the fame muiner as, in the latter, it be;^ the fenfe 
•of ba il. * V ' * 

the perfon to whom the boi^ j^ven call upon one c^the two 

parties, ' 


and may call 
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parties, — that j?,'upAn cither the debtor or the lurety,-— hfc is entitled 
alfo to call upon the other; and he may, if he pleaie, call-upon both . — 

It is otherwife where the proprietor demands compenlkion for his 
property, from one of two ufurpers, — (that is, from the ori|inal ufurper, 
or from another who has ufurped it again from him;) for he can- 
not then demand it from the other; becaufc upon his agreeing 
to accept compenfation for the ufurped property from one of them, he 
thereby conftitutes him prQprietor, lince option of coinpenfation in- 
volves inveftiture with right of property; and hence the impinbilit.v 
of his aftetVards confiituting the other proprietor. A claim in virtue 
of bailt on the contrary, docs not involve an inveftiture with right. of 
pro^rty.— There is therefore a difierence bettycen thefe cafes. 

The rulpcnfion of bail upon a condition is lawful.— Thus if a B;)nnia)rbe 
perfon fay to another “ If you fcll-yoiif goods to Zeyd^ the price is Si**ny «?ana’ 
“ upon me,” — or, “ If any thing be due to you from a certain per- 
** Ton, that is upon me,”— or, “ if a certain article be ulurped from 
** you, the damage is upon me,” — in all thefe cafes the bail is tawful, 
becaufe all our doftors have agreed upon the legality of K<^dlit~be*l- 
dirk, when fufpended on a condition. — ^It is to be oblervcd, how’cvcr, 
that although conditional bail be lawful, ftill it is requifite that the 
condition on wlMch it is fufpended be of a nature adapted to the con- 
tra£t of bail,— either by refting upon the obligation of a right, (as if 
the furety fhould fay, “If the fuhjedl: of the iale be not claimed by 
“ another, I hold jnyfelf rel]Kinftble for the price,”)— or, by refting 
upon the p^bility- of the exaAion of a debt, (as if he were to lay, 

“ upon Zeyd [meaning thd principoTl arriving,” &c.) or, by refting 
upon die mpojftbility of the exadion of a debt, (as if he were to fay, 

** upon ftich a *perlbn [meaning the principd\ difappearing,” &c.) 
for the fufpeniion upon a condition mt of a fit nature,— (fuch as, upon 
the felling of rain, or the blowing of wind,) is unlawful.— In the fame 
manner alfo, it is unlawful to ftipulate thefe evCnts as the period for 
payment of debt as if a perlbn Ihould fey, “ I have become bail tor 
Voi. II. 4 E ‘‘ the 
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** tlie ^ebt due to you by a certain peirf(xi» wf/// raat fidl^ mr tbf 
** ^ndhlfftVy' in wbich cafe the bsnl is valid, but the condition is 
invalid, and therefore an immediate payment of the money is required 
becaiife tbe’ fufpettfion of bail on a condition is valid, and k does not 
become invalid from the invalidity of the condition, being limilsn ta 
the calc of divorce and emancipation. 


Where the 
bail is given 
in an unlimt- 
id manneff 
the amount it 
afcertaiaedby 
teftimony, or, 
that failing, 
by the decla- 
ration of die 
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prindpid* 


Iv the fiirrty lay to the claimant ** I fcB bail for the d^t due to- 
** you ly a particular perfon,*' and it be afterwards proved, by wit- 
nelfes, that the debt amounts to one thouftnd Smts^ in that cafe the 
furety is anfwerable for that fum, becaiife proof by is equiva- 

lent to that by aBwaiJght, But if the anfount ofthe d^ (hould not 
be proved by wkneftes, the averment ofthe furety is in that cafe to be 
credited in die amount which he may acknowledge y for, with refpeff 
to whidover fum may be allej^ beyond bisoi^n acknowledgment, he 
is coiiiidered as the. t^endant.-^lteace if the principal acknowledge a- 
gmter amount than that acknowledged by the furety-, it cannot be ad- 
mitted to operate againft him ; bccaule, coniidered as an acknowledge 
meat or declaration with .regard to another, it is invalid, . as an ac- 
knowledger has ho pow<k over another.— -It muft be credit^, how- 
ever, with rdatioiL to himfelf for he ^s power over his owop' 
perfotu 41' 

It is lawful to’beepme'Bair eatfter with or without the defire of 
the principal;- becaufs the tnuhtkm with refpeA to it is^aUblute,. and 
does not refbri£t it to thedefire of illkpriac^. Baii,.moFeover, being 
an obligatory en^i^iBent, is a deed relative to the iiirety himi^» in 
which there is an advaii>il^ge eq t^-«lriinatk‘ and 00 * 301 ^^ to the 
principtd; for if he liimiid beeqnw dehre of 

the principal, then he has no ii^ to him for. what he may 

f>ay on his account ; Or i^' tm thq the ted was cootiaAed 

by defire, then the priiwipiU'li^^llirii^^ in his, 

claiitt of repayment from him, tO he is eutitl^ heeaOle (f his 

’ * / having ' 
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having made the payment in virtue of authority from himy'!— Whereas 
he has no right to repayment in caie of having become bai| without 
the defireof the principal* as the payment fo made was a gratuitous 
de^.— It is to beobferved that the furety has a right to a repayment* 
from the principal* of the fum which he may have advanced on his ac> 
count in virtue of the refponiibility he contracted by his deflre.— As 
for inftance* if the debt be one thoufand good dirmif and he pay the 
claimant one thoufand good J/haSf he is then entitled to the repay* 
ment of one thoufand good dirpis . — But if he fliould make a pay* 
inait of a nature different from his engagement**— as if* having be* 
come bail for one thoufand good he (hould pay the claimant one 
thoufand SaJ, or vice verfot — he is in thin cafeintitled to receive from 
the principal the full amount for which* by his defire* he had become 
' refponfible ; becaufe the furety* from the payment of the debt* be* 
comes proprietor of it* and fouids therefore in the place of the creditor ; 
— ^in the l^e manner as if he bad become proprietor of it by virtue of 
a gift* or of inheritance ;*-n(that is, as if the cUmant had beftowed on 
him a gift of the debt due to him by the principal* and permitted him 
to take pofTeiSon of it*— or, as if the furety. had fucceeded to the debt 
in right of heritage or* in the fame manner as where the perfon to 
whom a debt has been transferred acquires a property in the debt by 
either of thefe modes.) — It is other wife in the cafe of a perfon inftruCted 
to pay a debt ; for if a perfon be delired by another to pay a debt on 
his acdount, and pay it accordingly* he is in that cafe entitled to receive 
from the other the exa££ fum be has paid on his account^ although the 
debt relate to bad dirnUy and he . pay it in gooJ; becatife a perfon fo 
inftrudled* having incurred no refponfjbility* has therefore no right 
to become proprietor of the debt in virtue of bis having paid it.— It is 
otherwife* alfo* if a perfon, having become bail for a debt of oite thou* 
fend <£rmst Ihould compound with the claimant for the payment of 
five hundred <£trflu;— ‘for in this cafe he is iutitlcd to reedve only five 
hundred dirms from the debtor, becaufe coropolition is Uniibr to annul- 
ment of pact of the debt* and the cafe is therefore the feme as if the 

4 £ 2 claimant 
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claimant had remitted part of the det^t to the furety ; and as, in caie 
rcmiffion of the debt by the claimant, the’farety has no right to re- 
ceive any thing from the debtor, — ^it fpllows that, in the cafe of 
portion alfo,che has no right to receive more thaa he-has a&ually 
paid. 

He cannot A svRBTX hafr no Tight to advance any claim on the principal until 
burftintnf' hc make payment on his account, becaule he does not b^me pro- • 
aftiuy dif debt until hc pays it.-— ^It is otherwife with refpe£t to an 

charged the agent for purchafe\ as he is entitled to receive from his conftituent 
price of the merchandize previous to the payment of it on his part. 
The reafon of this is' that ^ere virtually fublifts acontradt^f exchange 
between the conAituent and his agent.;, becaule the right, of property 
is HrH ellablilhed in the agents and afterwards Ihifts to the conllitu- 
ent : — and hence they Hand to each other, in the relation of buyer and 
feller;.^ whence it is permitted to the agentto detain the merchandize 
from his conltituent until he.recavethe.'pEice from him.. 

but be may If the claimant importune the furety in purimC ofhis cUim, then 
!^! the furety ihay in the fame mmner importune the principal or furetee. 
ceeds. If, alfo, the Turety.^ imprUbned by theclaimantfheisinthe&meman** 

ner entitled to impriron the prindpaL. 


He is releafed If the claimant remit the debt to the furetee, oVreceive payment'of 
M it from hinr, the furety is in that cafe rdbaled from his engagement; 

P^i but the becaufe the debt, in 'reality, is due by the furetee :— but if he exo^pt 
^^KWed the furety, the furetee (or primipaP^ does not thereby become ^- 
cmpted from his debt; becaufe the furety is merely a antf, 
alfo, becaufe he is liable only to z claim, whereas- the debt exifls in the 
principal independent of fuch chdin; 


ofa>>X« \If the claimant allow the piincj^ h refpite from hts claims or 
of tlie claim. fulpend his claim upon him to a moiw i^iflant period, fuch . refpite or 
' • ' ' fufpcnfion 
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rurpenfion of claim operate alfo in fhvour of the furetjr;-— but if he 
' grant a refpiteof his claim to the furcty, it does not operate in favour 
of the principal; — becaufe refpite or fufpenfiony as being a temporary 
remiflion, is therefore analogous to an Sfolute remiflion.^It is other* 
wife where, the debt being immediately due, the creditor accepts baM 
for the payment at the period of a month afterwards; for this fufpen* 
lion of his claim for a month operates alfo in favour of the principal, 
becaufe here the period of fufpenfion agreed upon is a circumflance 
annexed to the debt, which, at the time of contracting the bail, was 
immediately due. 


Tt a furety, in a debt of one thoufand dirms^ compound with the 
creditor for a payment of five hundred dirms, in that cafe both the 
pfincipal and the fumty become exempted from their refpeClive obli- 
gations for the remaining five hundred dirms i — becaufe the furcty 
having referred the compofition to the thoufand dirms due by the 
principal, the principal becomes thereby releafed from his obligation 
by the payment of five hundred dirm\ for compofition is a cancelling 
of part of the debt ;->-and the releafe of the debtor from his obligatiou 
occafions the releafe of the furety.-— He is alfo in this cafe entitled to 
five hundred dinns from the furety,. provided he entered into the 
bail with his confent.— It were otherwife if the furety flrould 
compound the debt for fome thing of a different fpecies, (as if, in- 
flead of the dirms ^ he Ihould agree to pay a partiqular number of deenarsy 
or any article of merchfuidi^e;) for in fuch cafe be is entitled to^ full 
payment of the debt, fince fudlt compofition b in the nature of a con- 
tra& of exchange, and the furety becomes proprietor of the debt in 
virtue of his having given a confideration for it. 


A furfty, 

tmpMthding 
the debt of 
the principal 
With the 
claimant, dif* 
charge! both 
from any fur- 
therdemaud!; 


and has a 
claim upon 
the furcty for 
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If the furety compound with the creditor for an exemption from Aforetycom- 
the obligation contrafled by bjm in virtue of the bail, the principal is an cxcinpcioa 
not thereby exempted, becaufe the faid compofition- is merely an cx- 

emption 
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not difchargc cmptiwi grantca to the Surety fipm a claim upon lum. — ^Thusi for in- 
the principal, jf j }jp furcty for onc tho\^d <&rms compound with the creditor 

for onc hundred other words, if the creditor agree that, on 

condition of his paying one hundred (Srnut he will exempt him from 
the red: of his obligation,*— in that cafe he becomes exempted from re- 
fpondbility ; and, provided he had bec<»ne bail by delire of the prin- 
cipal, he isvcntitled to reedve one hundred dirms from him, whilA the 
creditor retains hU claim on the principal for the remaining- nine hun- 
dred d!rr/»r. 

cafesinwhich Ix a claimant lay to the furcty, who had become baU by delire of 
Hght'a^Mnft the principal, “ You are enlarged from the claim towards me,” in 
the principal that cafc the furcty is entitled Jo receive the amount in queftion from 
thltermi^^ the principal; becaufe, according to the rules of grammar, this fen- 
tion tence, in which the prepolitionj 9 ’ 0 i» with refped to the objedl, and 

charge. that of fvivardf with refpe^ to' the claimant of fuch objedl, are ufed, 

means that the claim has been difoharged.— Hence the claimant, in 
this cafe, is hdd to have made an acknowledgment of the dilchargeof 
the clum ; ibid for this reaibn the furety is entitled to receive the pay- 
ment of it from the principaL — But if he Ihonld merely lay “ I have 
** enlarged you,” the furety is not entitled to any thing from the 
principal; becaufe his enlargement, being here expreii^ without any 
mention made of its operation towards another, is coolidered as 
nn annulmenty and not^as z declaration (BJcbargey^lS he Ihould only 

fay you are eulafg^,” without adding, ** towards me,” in that 
cafe there is a difagr^ment amoa^ our'do£);ors.*^^d00»!«r</^leges 
that it is limtlar to the ieebnd inftance*— ** 1 have enlarged you.” 
jfboo on the other hand, is of opinimi that it is litpUar to 

the firft inftance,— ** You are enlarged from the claim towards 
“ me.”— Some, again, have &id that, in all thefc cafes, if the 
claimant be prefent, it Is r^uifite to doxurnd an exp|i^tioik from 
him* fmee he has u^Ted a dubious . 
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The rufpenilcm enlargement from bail on a condition is not law* 
ful ; becaufe an enlargement of this kbd»as well as that of other deferip- 
tions, involves an endowment wifli right of property, and t^e fuj^ufiou 
of an endowment with right of property is not lawful*.--Thcre is a 
tradition that fn^ furpeiilion is lawful; becaufc, in fa£f, a furety is 
refponlible for a cUm^ and not for a whence fuch enlarge- 

ment is, like divorce, a mere annulment -f-, and therefore cannot be 
undeme hy the rejedion of the furety§;— and the enlargement from 
bail being a mere atmulmentt it follows that 'the fufpenfion of it 
upon a condition is lawful, in the iiune manner as the fulponfion 
of Jivofee or ememcl^ation: m oppofition to the enlargement of the 
principal \ as that is an endowment with right of property, and 
may therefore be receded by him. 

Bail is not valid wkh refpcd to any of which the fulfilment 
is impradicable by means of bail, as in cafes of pmijhmnt or retalia- 
//OA,— becaufe proxies are not admitted in cafe of cor^ral punifh- 
ment. But bail for the per fiat of crimuuds under the fentence of fuch 
punifhments is lawful. 

* Alt endowment wlh a tight of property (fuch a* a |^, for inffance) muft operate 
immediately^ otherwife ie it not valid. 

t lillldodtrine is fouijded on the metapbyfical difiinAion which die AiuffiAnam draw 
betwixt a debt and a daim. Tfaua when a perfon remitt to, another a debt contracted by 
Itrrtwing* or the like, he, as it were, .coaveya or maket over fo much property 

to diat other diut where he remita an obligj^y claim upon another to anfwer the debt of 
a third perfon, be then merely aimuls a lighf'rfhit owH) for at that other bad not in real, 
ity received any property ftom him, he cannot by fuch remiffion be iiiidto have made over 
fo mudi Foperty to hyn. 

\ A gift, or any deed vefting property in another, cannot operate without tbe confentof 
that odier. On ibitpiiiidple a gift it not heU to take place until the fensin of the donee, 
as, until then, it it in hit power to render it void by a rqei^on. But it is not in the 
po!wer of the furaqt to prevent the operadon of the cMmFion in hit favour by the rrjcc. 
cion ofit, at it it heM to be an anmi^ment of a right on the part «f the daiihant, and not 
a deed conveying property to him. 

7 
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b? • A PERSON may lawfully become bail, on the part of a purchafer, 
/w«?bntnol for the payment of the price, becaufe price is a debt : but it is not 
^ a lawful to become bail, on the part of the feller, for the merchandize ; 

for that is fubftance, of which’the compenfation, in cafe of deftruc- 
don, is infured,^by means of fomething of a different kind, namely, 
the and although bail for iniured fubftance be lawful in the 
opinion of all our doctors, ftill it is required that the fubftance be in- 
fured for a fimilar in kind, fochas the fubje£t of an invalid fab, an 
article fcized in virtue of an intention to purchafe, or an article 
iufurped ; hut not for any fubftance which is infured for fomething of 
a different kind, fuch as the fubjeft of zvaltd fale, or a pawn', nor for 
any fubftance held m the nature of truft, fuch as a depofit, a fubjedt of 
rent, a loan, Mozdribat ftock, or partnerJhip Qux^,-^^ after the pur- 
chafer, in a cafe of fale, had paid the price, a perfon become bail for 
the delivery of the goods to him,— or if, in a cafo of pawnkge,' a perfon 
become bail for the pawnee’s reftitution bfthe pledge, — or, in a cafe 
of hire, for the renter’s le^ing the article . hired, — in all thefe 
cafes the. bail is vidid, becaufe of the furety having engaged for the 
performance of . what was .due and meumbent. 

Bail for the If'S perfon hire a quadruped for the carriage of a burthen, and an- 
Sf wwk*b7a animal carrying the faid burthen, it is n^valid, 

mafb TOt animal being the property of another.— This, hMever, 

V valid. proceeds on a foppofition of the hire having related to a fpecihe ani- 
mal; — ^for, if the animal be not the bail is valid, as in that 

cafe it is in the power of the fure^ ‘tO‘ fo|!>ply an 4ninuil of his own for 
the carriage of the burthen. ' In the’ fenie 'manner, in <»fe of a perfon 
hiring a (lave for fcrvice, bail given for his performance of the fervice 
is invalid, as the (lave is not' Hie property df ihe ftircty, and he has 
confcquently Jio power^of wiforcihg what he has undertake^ 

A contrtAof A CONTRACT of bafl'ls not va^*uiJfe(s it'be formed wfth lhecon- 

7oiw^“wiUi (ent of the claimant. — This is according to mUMbhammei. 

Abw 
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y'itofaf alleges that a cootraA of bail is valid, if, havii^ been theconfmtor 
ibnned without the knowledge of the claimant, it receive his alVent *•** 
on its being notified to him : and (according to fevcral ct^es of the 
M(d>fmt) his afient is not a condition. — This difagreement relates 
equally to bail for the perfoHy and bail for/re/tf/'/^.—The rcafbning of 
jiboo Toofd^t in fupport of his opinion, is, that as bail fignifies an obU* 
gatory engagement, it is therefore binding on the perfun who under* 
takes it ; and hence it would appear that it does not depend on the 
aflent of the claimant : but the reafbn for fufpending it upon his con- 
currence is the fame as occurs under the head of marriage^ treating of 
Fazoolee marriages ; ** The declaration of the furety that he has be- 
** come bail for a particular thing, on the part of a particular pcrlbii, 

**• renders the contra^ complete ; but as it is a deed alTcding the 
'** claimant, (inafinuch as it invefts him with a right to a claim,) it is 
** therefore fufpended upon his allent.***— The reaibning of the other 
two doftors is that bail creates a right ; in other words, the furety con- 
ftitutes the claimant proprietor of a claim upon him,, which he accord- 
ingly demands from him after the completion of the contract'— Hence 
it follows that two points are neceflary Co the completion of the con- 
trad, namely, the fpeech of the furety, (which is equivalent to a 
declaration with refped to the claimant,)— and the fpeech of the 
claimant, (which is equivalent to acce|^ance.)-*-Now in the cafe in 
queAion there exifts only one of thefe two requifites : the contrad, 
therefore, is not fufpended beyond the meeting; and confcquently a 
contrad of bail is not valid but through the confent of the claimant 
at the meeting: — excepting only in one inflance,<^namely, where a 
fick* perfbn fays to his hor, ** be you bail for whatever debts I may excent where 
“ owe,” and the heir becomes bail accordingly in the abfence of the 
creditor^; for in this cafe the bail is effedual, notwithflanding the 
abfence of the creditors, upon a ^vourable conftrudion, — for two rea- 
ions; FiJiST, the bail fo contraded is, m efled,a w///, and is therefore 

* Anb. jliiwvA.— Alwaf* meaning a pertbn lick of a mriol illneTs. 

VoL. IL 4 F 


valid 
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I'alid without the intervention of the claiinant (^and hence lawyers 
have remarked that tHs fpecies Of haul is not lawful unlefs when , the 
£ck perfon is in poflefiion of property ; becau& a vinll would not othen- 
wifebe lawful ;)• Sbconihly, the liclrpeffon is the teprefmtsativeof his 
creditors^ becaufe he Hands in i^ed of bieing^ fo, in order that he may 
diveft himfelf of his obligations » and allby becaule this is-.attended with- 
an advantage to the credkors^The cafe is tberefoxe the.iame as. if 
creditors had themfelves been prefent* 

Objection. — ^If the lick peribn reprefent his creditors, it follows- 
that 6i/. acquielcence is a nece&ry condition, in the. lame manner as 
that of the creditors y had they been pre&nt; and that the exprellion of 
** Be you bail qn my part for whatever I owe,” is>notconclulive of 
the contrafl .whereas this renders k conclufive.. 

RsPLT.^'I'he bsul founded on this Ipeech of the fick peribn is 
valid, and. his acqutefcence is hot required as a condition ; becaufe the 
meaning to be deduced' from the Ipeech is, evidently, ad^reonthe 
part of the fick man that the bail be concluded',, and not merely a con*- 
Jiiltatm- rtiptBoiig it; andhis Ipeech therefore refembles an order 
for the oondhficm of a mtrriagej^ as already explainedi under the head 
of marrtage^v.>(lt is- to<bq.obfinsvcd that if the Ipeech of the fick per*- 
fon be addrefifedto ^.flrangery there is in cafe a di&greement wkh. 
£eQ>eft tathe yalidky of the hail-X 

Cafe btir It a debtor die without leaving any property, and" another Become 
bail to his creditors, fuch bail is not valid, according to Hamefai^ 
on behalf of The two' difciplc^ allege that it is valid^ becauie it is undertakitn on 
^i^oivcnt jgcQyjit of a debfj eftabfilhed as tii# right of the creditors; andwhieh 
is Hill' extant, fince’ no*- peribn- has difcharged*- it, whence it Hill exiHs 
lb fas as relates to the' laws of futurity; thatis to'fity, the debtor, if k 
be not fifchargedv bbcomes a; criminal before- God’ Almighty.-“A8i 
alfo, if the furety were adbialfy to dSj^arp’ the dbbt, fuch' difcharge 
- would be valid, being a gratuitous aft of juHice, in the &me manner 
bail Sox it is confequently valkL—.-Thi' a^ument? of: Hasu^ in Hip- 

> port 
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port of hi$ opinion is, -that the bail is in this caiegi\renfQr.4debt which 
is annulled with relation to the laws of this world; and the validity 
of bail being founded on the laws of this world, it cannot be legally 

given for what no longei: legally exiils. * 

/ 

If a perlbn, by defire another, fliould become his ball fur one 
thouland Srm which he owes, and the debtor give the furety one 
thouiand Mrms hy way of payment^ prior to his [the furety’s] having 
paid the creditor, he [the debtor] is not in that cafe permitted to take 
from the furety the mqpcy he has advanced to him, for two reaibns. 
First, the right of the pofiefimr (namely, the furety) is conue£ted 
with the one thouiand dirm on the probability of his having occafion to 
pay them to the creditor,- and therefore whilft fuch probability exiils 
theprincipal furety has no right to take them from him ; fimilar to a cafe 
where a perfon haftily (that is, before the dated time) pays Zakdt to 
the colleflor, in which cafe he would not be entitled to take it back 
from him. Secondly, the furety becomes proprietor of the laid fum 
in virtue of the feiziu, on a principle which ihall be prelaitly ex* 
plained.-*-'It is otherwiie where the debtor gives the fim to the furety 
by way o( eonmiffioH\' (ps if he were to fay to him,^ “ Take this fum 
**• and deliver it to the debtor;*') becaufe. the furety does not become 
proprietor in virtue of fuch a feizin: on the contrary, he is in fuch 
cafe merely a trufiee, — ^It is to be obferved that where the iwrfXyxiaM'i 
xecewea the thoufiuid dirtw, and becomes progfietor m virtue of fuch 
receipt, he is not required to devote in charity whatever profit he 
majr acquire from it*; bccaufe in-this inftance the property veils in 
him immediately on the receipt. Wh^c he receives it after having 
himfelf paid the. debt, the reafon of the property then veiling in him 
Is evident; and where he recaves it bfore he has paid the debt, he 


« That it tolay, whatever prol^ may arife from it -between theyerio4 ofhia receiving it^ 

and dial of the cUinauitn 


4F a 


A debtor pay« 
ing his furety’ 
the fum for 
which ball has 
been given« 
before the 
furety has 
ti&iiea the cre- 
ditor, cannot 
recUia it. 


becomes 



5^8 B A I xVim 

becomes proprietor immediateijr mi the rec<%i>~The reafon 
is, that the furety has a claim on the debtor 'for ait uticle limilar to- 
that for which the creditor has a claim upon him r but the Haim of 
the furety upon the debtor is fufpended until fie piy the debt to the 
creditor. — ^The .chum of the furety, therefore, is in the nature of a 
debt to, become due btreifter\ (whence it is that if the furety fltould, 
previous to his having difcharged the debt to the creditor, the 

debtor from the claim he had upon him> fuch exemption would bo 
valid.) — ^Now as an article fimikr to that for which the furety is re- 
fponfible to the creditor is due to him- by the dfrbtor^ it ftdfows that on 
his receiving payment from the (ifebtot he becomes proprietor in virtue 
of fuch receipt.— The degree of bt^tnefs^ moreover, which chains in 
fuch a tranfaaion, (as foafi beJiOreafmrfet forth) diiies not take efieft, 
where a right of property exiftsi. with refped to indefinite things ; aa 
has been already mcplained in treating- of tava/fJ^des^ 


‘if fob- ^ whean, and the principal deliver a 

ftance bv the Koorof wh^ {0 the furety, and M M ttMl>ao<|uire profit by the fame* 
“* ^ profit fo^ a^mted »j. in the eye of the law, the right 

^ty agaijift of the furcty, ori|he princi^e already explained, of the prdperty hav- 
^ ing vefted in him in ■virtue of the receipt.-^The author of this work 
obferves, that in his opinion it is mofi; laucbfole that the furety give 
the faid profit to the debtor, ahbough, in the' eye of the law, this be not 
incumbent upon him : and fuch (according to one paflage in the yoftia 
Sagbeer) is the opinion of tMs pMnt.— The two difei- 

ples maintain that as fuch profit is t^'ri|ht of the furety, he ought not 
therefore to give it to the.debtor:— and this alfo is related as ah opinion 
of Haneefa^ as well as wiother, namely, that the furety ought to 
beftow it in The argument of the two difciples is that the 

profit, as having , refiilted from the [property of the forety, becomes 
of cpufequence bis right.>r-^<s«rg^, on the other hand, argues that, 
notwithftandmg the exiftence of the proper^^ there is ildfca degree 
7 - . of 
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•f balenels ink;, beeaufe it was in the power of the delko^ to retake 
the Koitr of wheat from the furety, and Oliver it himfelf to the credi- 
tor; or, beeaufe, in delivering' it to the furety, it is probable that he 
did it with a view tbat he fhoOld deliver it to the creditor. Now the 
bafenefs here operates in confisquence of the thing to which it relates 
being dtfinkei and themode of purging fuch bafenefs is (according to 
one traction) \xf devoting tHo faroht in charity, or (according to an- 
other) by giving it to the debtor, as the bafenefs is occafioned by /Si» 
right, and not by the right of the l A w.-^-This latter is the moftau* 
thentic dodrine^; but it. preferibes only a Iwdahkf and not an* /«- 
duty ; for the right of the furety - is clear. 

Ip a perfbn become bail^ by dbfird of the principal, for a debt of one 
thoufand and the principil afterwarife defire him firft to pur- 

chafe on his account filks to the value of one thouiObd five hundred 
. JirmSf in the manner of an t^mt^ and then tp refell the fiime, ^d dif- 
charge. toe debt by means of the pric^iSUid the .ftiret3r' a<l; >ccbrd- 
ingly, the puschafe fo madio is considered as^ on ^ etoH accodnt, 
net on account of the principal, and he fhv4l» of conlequedce, fuftain 
the lofs arifing firom' the qyetf fide.<^An <Vfnit Jale is where a mer- 
chant,, foe^ihftance,. having beeh'folicited by a perfon for a loan of mo- 
ney, retofes the fame, but oilers to fell goods to toe other on credit 
at an advanced price; asifhe'fliould charge fifteen £mu for what is 
worth only ten, and the other perfon agree to the fame. This is termed 
eynrr or fubfiemtial fide, beeaufe it is a receilion from a loan to a 
fpecific fi^fianei<\ (in other words# the merchant declines granting 
the loan required of him by the borrower, but agrees, in lieu thereof, 
to fell him the cloth, which is a fpecificyit^enor;) — and it is abomi- 
nable, as being a receffion from a loan of money, which is a laudable 
action, on a principle of avarice, which is a fordid quality: — ^With 
fpeCt to the nature c^ the cafe in queftion, our doctors have difagreed. 
~-Some have afierted, that the direction given by the principal to the 
fuiety infers his [toe principals] being refponfible for any lofs that 

may 
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may be fuflaitied by th«.pureharer4niM»fequenfe «yin^ file; 

and that his.direflion in this particular k ttota cotnmUfibn of agency; 
for this reafbn> .tbat<the order of the priiwipal purchafi filks on 

my account/*;) implies this afliimptioa ef refpaniibiUty:— rbiit a 
rci^nhbUity of this nMure is invalid^ (ince«el^onfibUity cannot hold 
except in an article in winch the periibn who is refponiible has Ibme 
inteceft K and no perfonhas any interefi iir the on^hcprefint oc- 
cafion. Others again fiy^ ithat the dive£yon in queftion amounts to a 
commillion of agencfe: but -that it is an.wva/ft/ commifhon, as the 
filks. to which it relatesvaro not definite* neither as: the of them 

definite from an ignpraiiee of.how much, it may exceed the amount of 
the debt.-^The purchafe of the filks is, in h&, confidered as having 
been made on account of tbo,^rety, *and the lofi reiulting from it 
falls entirely qpon hin^, (aa/ upon the principal,) fince it was con- 
traded by Hno.-^ » ; . 

* * If hecQ^''b(^lihlthe part of another, for whatever may 

be proved toibe 4betby him, or tor wfantever the KAzee^ may decree 
againft hii^l|^ ju)d the deotpr dlerWards difippear, and a claimant oiler 
to prove, by evidence, that the fum due to him is onethoufind dirms, 
filch evidence is not tohe adihitted; becaufe here the bail is limited 
to whatever the ATifiar may decree, ask evident from the expreflion 
“ Whatever the firdsar may decree,^’ and likewife from that of 

Whatever may be proved to be due him,’* fince nothing can be 
proved, but by the decree of the Kinee^ and the claim in queition has 
not this Jimitation it is therefofer invalid, and accordingly tho evi- 
dence in fupport of it cannot be heard. 

If a peribn prefer a daim before the Kdiiee to this That 

** an abfentde owes him a.thouiand £rmi and that a pariactdar pef- 
“ ion prefent is, byidefirc of the debtor, bail for the fime,** and efia- 
Uilh bis afiertion by tefthnony, in that Cafi the KAiut mufi pafi a de- 
cree againft both the debtor and the furety,— If, however, the bad 

have 
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Kave been ^ven witiout the defire of the debtor, the X^zee n^uft in 
that cafe decree the debt folelyagainft the furety; and k| diis inftance 
the evidence adduced by the daimant is admitted as fufficient, becaufe 
the bail is eAf^ute^ and ntA.quaiified^ as- in the preceding cale.-<— It is 
to be obferved that the difierent decrees which the JiTdsrr 'gives in the 
cafe of bail witb^ and without^ the defire of the debtor, (that is, the 
dbcree againfi: botb^ in the 'one ode, *oA agdnft the furety only in the 
other,) is founded on thd difference which obtains in the nature of 
thefe two modes of baih'—'for bail by defire of the debtor is a gratui- 
tous deed in the origin, and a contrafb of exchange in the end; but 
bail witbout'^t defire of the debtor is a gratuitous deed- both in its 
origin and its confequences.-— Now where the claim relates to 
only, the decree cannot be extended to the other. But if a decree 
fhould be pafifed relative to a fiirety ^ defire,, it muft neceflarily in- 
clude the princqKtly fince the defire he exprefil^ h a virtual acknow^ 
rcdjgment of the exigence of the dfcbt.— It i^ othervuife with refpeft 
to a voluntary furety ; for as the exigence of the debt^ thit 'eafe is 
proved by his belief of It, in Having undq||ta&n the bairwith regard 'to 
it, and^not by any virtual acknoVleBgment of'tHe debtor,. \he decree 
is therefore Ibicly referred’ to Kim. — ^^iMhe^fwr cafe, (Mrpely, that 
of bail by dejire^ the furety is authorized to receive from the feller 
what he may have been oblig^ to. pay on his account.r— main- 
tains that he is not. entitled to fuch compepfotion ; bccaufe, having 
himfelf refufed to pay, and Having been .compelled to it, he is of con- 
fequence inJiis own opinion opprefied; and k is not permitted to fuch 
as are.opprefifed to oppFefs .other6.~Our dolors, on the other hand, 
argue that whenever a refufU.«3 t^done by law, the opinion founded 

upon.itbecotnes of confequence null. . 

• 

Ik a perfonfellflhoufe# and another become nr fi-‘ 

eurity- agai^ on.his behalf,, the fecurity fq given is a direA 

t Dirii fi{Mfies,{KXiped]r, p^b tndinitmj. K«fetl-bii-£rk, therefore, inrans 
kail fir tdufhuf In tbe prefent inftance it alludes to the poflibility of a claim 

keing let up to dw houfe bjr fome od>er {lerfvn, which, if- fubilantiated, would 

annul the file. 
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dcclaratjlou of the hovfe being the property of the feller.— If, there- 
fore, the furQty (hould afterwards prefer a claim of right to the houfe, 
fuch claim is inadmiflible.-— Tho rc^on.of this.is, that if the fecurity 
be a condition pf the faki (as if the purchafer. ihoUld have faid, “ I 
“ will bu/the ^udhoufe, provided a particular perlbn will be fecu- 
“ rity ag^inllany i&iture claim to it,*/-) in-that pafe the completion of 
the i^le refts vippp the agreement of (he fucety^ and afterwards, when 
he prefers a claim of right to the hpufe, he endeavours to deftroy that 
which he had himfelf rendered complete 5-— if, oii the other hand, the 
fcciurity fliould not be a condition of the fale, the furety, in that cafe, 
by agreeing to the bail, did, as it were, incite the buyer to the bar- 
gain, (lince his defire of purchafe was founded on the procurement of 
bail.)— The Uil fo given, therefore, is equivalent to a declaration of 
the right of property of the . rdler. 


Anrtteftation fc, ip the lalf of a houfe, a perfon j^iould atteft the bill of fade, and 
to a contraa' put hh fcal to it, without giving any fecurity, foch teftimoriy and af- 
of ae u no^ gj^ture of feid' is not w at^uwwledgment of the feller’s right of pro- 
perty, and Keiic<^ the withek mtpr, if he , pleafe, afterwards claina the 
houie, becau:|^ atteflatiqjti is neither a condition of fale, nor a declara- 
tion of thfe ^ifo|>crty of tbb fdler, as it fometimes happens that men 
fell their 0 T(W proper^, and fometimes that of Befidesi the 

witnefe may have made this atteftation merely as a memorandum of 
the trahlaftion ; a fuppofitipn which the cafe of baU could not.admit 
of.— Uavryers have remarked that if it be expreifed, in the bill of fale, 
that ** a certain perfon had fold fuCh a houfe, which is his 
** by a cwnpkfe and valid and perfoh atteft the writing to 

this effeft, ** Witnefs thereto,** thft is an ackndwledgnMnt and decla- 
ration of the feller’s rights of property.— If, on the other hand, he at- 
teft it thus,’ “ Witnefi to the agreement of the buyer and .feller,” 
'this is^ a declaration of the idlef’s right of property. • 


equivalent 

^KafuUhiU 
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SECTION. 

Of ZAMINSy ar Guarantees. 

r ♦ 

If an agent (ell the cloths olf his conftituent« and hold himfelf re* The gue- 
fponlible for the payment of the price to his conftituent,— or, if a Ma- ^ 
zdrfb fell the go(^ of his employer and hold himfelf relponfible for ti^ em. 
the payment of the price, — ^the refponfibility in either ^fe is null: £r"“ 
FIRST, bedlufe furety or bul is an engagement compelling the under- 
taker to anfwer a claim ; and as, in thefe cafes, the agent and Mozdrib 
are themfelves the claimants fat' the price of the goods, it follows that 
if they were refponlible for the f^e, th^ would ht ftcurity oh their 
won behalf which is abfurd: — and, sscondi.y, becaufe the goods 
remain in their hands in the nature of a trufl; and truftett are not 
held by the law to be liable to refp<|niiMity.— If, . therefore, they 
were held refponlible, it would be contrary to the precepts of the 
LAW.— Hence the taking of fecurity.froi]i them is null, in the fame 
manner as a condition of refponfibility is hull with refpeA to a truftee 
or a borrower. 

If two fharers in a Have fell him by one contraft, and each of them The giu. 
be fecurity to the other, on behalf of the'buytf , for his payment of the , 

proportion of the price due to that other, fuch fecurity is null; be- 
cauie if the fkruiity were valid under a general copartnerfhip in the other, u «»//. 
price, it necelfarily follows that each is in part fecurity on behalf .of 
htm/elfr fince every member of the Have is indefinitely fhared between 
them or if, on the other hand, dhe fecurity of <jach were valid with 
refpe£t to the other’s fhare in particular, this induces a divifion of a 
deU before the receipt of it, which is unlawful.— jit isotherwife where 
two partnm in a (lave fell thar fhares by contraAs ; as their 

fecurity tp each other, for the prices refpe^tively due, is valid, fince 

VoL. il, 4 G there 
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there is no partnerjhip in this inftance, bedufe whatever is owmg to 
each, relpcdivelyj in virtue of his particular c6ntradl» appertains Iblcly 
to him, without any participalaon dF the other ;-iewhence it is that 
the purchafer is at*liberty to> accept the (hare of me of them only and ta 
take podeffion of it,' aj^er the payment of 'the price;, and alfothat he 
may take podedion of the (hate of one of them only after paying 
him his proportion, notwithftandi^ he inay have purchafed both 
(hares.. 

If a pep(bn^bccome (ecurity in behdf of another for tribute due by 
him, or for a levied upon him, or for his fuch fe- 

curities are vaUd.-^Security for tribute is valid, becaude tribute is in 
the natuto of a debt, and may be alawfut fufajed of chnm^ as has been 
already explained : {in oppofition to; as that is a matter folely 

adeding him who pays it, in the' manner of a^^fl:, and of which bis 
property alone can be' the whence, after hia death, it cannot 

be difcharged"6utt}f hise(fo(ftl4;unlefs prefcribed' in his will:)— and 
with refpcfttO if^t* iitfend' only’to what is juft,, ((iich as 

exaftions %ging of fafe* guards, for the 

equipment of an amiy to light dgaiihft the Ihddels, for- the- rcYeafc of 
Muffulmtm captives, or for. the dig^ng. of a ditch, the mending of a 
fort, or" the conftriidliomdf a bridge,) the fecurity is lawful in the 
ofdnioh of the whole of our do<ftors. — But itnauoiyeeb extend to cx- 
atftions wrongfully impolcdi that is,. t6 (\ich as tyrants extort froim 
their fut^cfts, (as in the prelbt eoncerning the 

validity of fecurity for it, there is a rnfforence of opinion, amohgft our 
modern dxiSiax^.-^Sbtikh bnim J^ number of thofc who hold 

the (ecurity in thisin(lauce to-be valid.—— "With re(pe6fc'to there 

is a difference of opinion ,c6ni)Befmng.Jthe' tneanihg of the wordj^-^-Somc 
allege that it (igniffes the ^imc with ndno^eeb i whiUb others; define 

• A&wwjwrf are aH exMtdrdiiutry.aidsfee^eiM:S|IS' contiiby ti<>a^. ly ■* 

the diferctioA of government to anfwer .|Mqr j(irnei%E As ftiW; 

■ ' ■ 4 " 


it 
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it -to be. the fame with Mtwvifa that i$t 6xe4: wpofts which 

are exacted at ilated periods, .fuch as once ih the montl^ km* pnce in 
every- vmi or three iaonths,~Now ntmiyetb means the eafual ex- 
actions made by the (bvereign, which have no ^.x^i or ftated period. 

The law, however, is as atove explained, with refpeCt to both. Ifi 
ther^ore, the exadion he right, then the iecurky for it is lawful, ac- 
cording to all our do&ors; or if- wrong, there is a diiagreement with 
reject to the validity of the fecurity. 

Ip a perlbn fxy to another,., ** I owe you a debt of one hundred OiScresce 
** dirmst payable a month hence,” and the other aflert that the debt 
is immediately due, his a^iertion, as claimant, is to be credited.— But 
if a perfon ihould declare to another, ** 1 am fecurity to you, in be- 
** half of another, for a debt of one hundred y/mr payable a month 
** hence," and the other ailert that the debt is due immediately, the 
declaration of the fure^ is to be credited^— The diflerence between 
thefe two cafes is, that in the faryntr cajfe; the debtor makes an acknow- 
ledgment of the debt, and then claims his right to a rufpenOoo ^ pay- 
ment for one month ; whereas in the dsl/«r dale the lurety makes no 
acknowledgment of the debt^ inalmuch as tl^ obligation of the debt 
does not reft upon the bail or furety, as has-been often before ex- 
plained.— 4u foci;, he has fimply acknowledge a rforei, to which he is 
refponnble tfur the ktpfe a mmtby which tfte clain^t denies, af- 
fo(titig that he is anfwerable for fuch claim imnied$atefyi'*~exA regard is 
p^ in I. AW, to the affirmation of the ^fondant.-?-A claufo of fitf- 
moreover, is merely an accidental property of a debt, and not 
an eilential, whence it is that'it cannot be proved unlefoit have been, 
exprefsly ftipulated.— The affirmation, therefore, of the perfon who 
denies the ftipulatien of fuch amnion is creditable,— in the fome . 
n^annar as in the cafo of a conffitkm of option, in iAc.—Bedl under 
a fufpenfi0it on the conlnuy, is one ipectes of b^ in which the 
fuj^uikd in its operation is an inherent quality, and not an 
accident; wj&acc this fpecies of -fuf^iion maybe proved without 

4 .G, * having 
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having been Aipukted; as where, for infhtnce, the debt due bj the 
principal is a fulpended debt. Accordiitg to SBtfeii the affirmation of 
the clamant is be credited in dther caie; and the &me is Velated as 
an opinion of 

to ^ f>erron purchale a female Have, and another warrant her to be 

of a the property of the feller*, and ihe afterwards prove to be the pro- 
*•»«• petty of fome other perfbn, the puithafer is not entitled to exa£t the 
price from the furety, until the Kdzee lhall have iirft palled a decree 
againft the feller for the reftitution of the pricef^becaufe, according 
to the Zdhir Ramdyett the fale does not tecbme null im mediately on 
the proof of the fubje^ of it being the property of another, but ai> 
dures tmtil the Ailsee pafs a decree in hivour of the purchafer, direct- 
ing the leller to return the price. Since, therefore, previous to the 
ifluihg^ the laid decree, it » not incumbent on the principal (that is, 
the fetter) to mike reltitatibaef the-purchafe money, fo neither is it 
incumbent on the furety., It vrouM be otherwife if the Have were 
proved to ht flee^ utid the JEilfcetf jrafs a decree to that eileCt, for in 
luch cale the becomes naU immediately on the iffiiing of fuch de- 
cree, finceYrMom is incipdsle of bring the lubjeCt of fale, and the 
buyer would, therefore,' be entitled to exaCt the purchale -money 
either fh>m the furety m from the feller, without waiting for a decree 
of rellitutiOn from the JCfoe<.---lt is related as an Opinion of j^oo Too^ 
that fale becomes null immediately on the proof of the fubjed 4 >f 
it *being the property, pf ^thef; and that, ccxilequently, the buyer 
has in fuch cale a right to exaCt theprice either from the furety or rite 
feller^ without waiting for the decreemf the Kdxee to that etteCt;. 

Seendtx fsr If a perfon pUrchafo a the fulfil- 

** mcnt of the bargain ^•, fuch fecurity is null j becaule the word Ohdd^ 

. ■ :.v :• , 

* LlteraUy, T f Anb. Zdsih 

5 [fulfilment] 
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[fulfilment] is of a comprehenfive nature, as having a variety ofmean* 
ings. I. It relates to the former bill of fale, which the ieller received 
from the perlbn who fold the ilave to him ; and this being the pro- 
perty of the feller, any Security with refpe^ to it is invalid. II, It 
relates to the contra<5fc and its rights. 111. It relates to a warrant or 
l^urity againft accidents. And, IV. To option. — As, tljcrefore, the 
term compriites ib many things, the particular application of it is du- 
bious ; and hence praftice cannot take place upon it.— It is dificrent 
with refped^ to the term dirit for although that fignify whatever 
may bafpen^ yet the cuAom of mankind has reftrained the application 
of it to one particular fenle, namely, a fecurity againft any future 
claim\ and Zimdn-be* l-dirkt or fecurity againft accident, is therefore 
valid. 

If a perfon foil an article, and another be focurity to the pur- 
chafer for the releafo* that article, fuch focurity is invalid, ac- 
cording to Hanefa^ as the intention of it is the releafo of the ar- 
ticle, and the delivery of it to the purdiafor, which the focurity 
is not competent to perform.— The. two difciplcs hold this to be 
valid, as in their opinion it is equivalent to a fecurity againft ac- 
cident;— in other words, it imports' an obligation to deliver to the 
purchafer either the article fold, thp valuer or the price ;— and fuch 
being the cafo, it is valid of courfe. 


* Arab. KUUk: meaning, the fwrrtndtr of the articli^ by the fcncr,.to the purchalen 
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CHAP. II. 

Of Bail in which two are concerned. 

If two men owe a debt in mi equal degree, and each be fccurity bn 
bchdf of the other, —as where, for inftahee, two perfons purchafp a 
(lave, jointly, and each is fecurity on behalf of the. other,— in this 
cafe, if either of them pay off a part, he has ho right to make any 
claim on the other — unlefe, however, the payment lb made exceed 
a half of the whole debt, in* which cafe he has a right to exad fuch 
excofs from the qthpsr. — The reafon of this is, that each of them is a 
principal with refped to (me half of the debt, and a fecurky with re- 
Ipedbto the other half ;—Hfor, wjiat each owes in vijtue of his being a 
.princip^ is no bar to the obligatioa upon - him as a fecurity, the (uxe 
being founded on (|ebt, and the other on a ckum, which is lubordinate 
thereto.— -Whatever payments, therefore, either of them may .make 
are held to be in virtue of the former, namely, the debt, as far as 
that exteiulss and. any . excels is referred to the latter, namely, the 
fecurity., ' • 

is . ■ ' , ■ ' ■ 

If two peribns )xhailfor property in behalf of another, — ^in this wqy, 
that each furcty, relpeaivcly, holds liim&lf lefponfible fer the other 
furcty,— in this cafe, whatever either lurqjty may pay, [in virtue of 
the bail,] whether the fum be great or fmall, he is entitled to exaft 
the half of it from the other]i(urety.-.-Thi8 proceeds upon a fuppofition 
that each of thefe two fuceti^ rpi^te^vdy, u .bail for the whole pro- 
perty on the i»rt-of the principid, aitidi likewife for the whole obliga- 
tion on the part of his co-fuiUty. Hence" in each of the two fuieties 
two bails are united; one on behalf the principal, and one on behalf 
of the co-furety ; and bail on behalf ^ is lawful, in the feme 

manner 
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manner as on behalf of a principal^ or as a transfer on Behalf of a 
transferee ; becaufe the Intention of a contraft of boil is the 

tblSgatwn ^ a claim; and this en^ is anfwered by biA on behalf of 
a lurety.— As, therefore, two bails are in this cafe united in each of 
the fureties, it follows that whatever payments are made by either of 
them are made, in an indefinite manner, on account of both ; for the 
payment fo made was purely in virtue of the bail; and each, with re- 
fpeft to the bail, ftands in the fame predicament; that is to fay, neither 
has a fuperiority over the other.— (It is otherwife where each lurety 
is a principal with refped to part of the dSbt, as in the JirJl example ; 
for in this cafe neither has a right to exa£t any thing from the other on 
account of the payments he may make, unlefs fuch payments exceed 
the fum for which'he is a priucipaF, becaufe the principal has a fupe> 
riority.) — Now fince, in the cafe in queflJon, whatever payments 
either of the two may make are made indefinitely, on account of both, 
it follows' that the perfbn making fuch payments is in titled to exadb 
the half of them from the other. And this induces no unn^eflary re- 
volution, becaufe the intention of the contra^, in tKe prefent inflance, 
is that the parties be on a footing of perfeA equality with rc{pe£t to the 
bail, which Can only be anfwered by the one party taking from the 
other the half of what he may have pdd.— The other, therefore^ is 
not entitled to retake it again from the perfbiL who has ilffl paid, 
becaufe this, if permitted, would deftroy tlje equality already efta- 
blifhed.— (It is otherwife in the preceding cafe, for there each of the 
parties is a principal with reffw^t to.a portion of the debt,, and confe- 
qucntly they are not on a/6oting of perfedl equality with refpcil: to 
the bad.) — iWhen, however, one of the parties Ihall have taken the 
half from the other, then they are jointry entitled ' to exaA the whole 
of what has been paid ffom the principal ; fmee they pa'id'the fame ' 
his behalf; the one making the. payment immediately front himTelf, 
and the other doing it, as it were, by his fubflitute:— or the fufety 
who paid is at liberty, if he pleafo, to exa£l the whole of what' he paid 
from the principal, becaule he was bail for the whole. 6f the projiOrty 
,V: . ■ by 
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by kis defire. — in this inftance. the creditor exempt one of the two 
fureties, he has a right to claim the whole Bom the other, becaufe 
the exemption of a furety does not operate as an exemption in favour 
of the principal, and therefore the whole of the jlebt repnsdns due by the 
latter ; and the Yemaining furety being ftill bail for the whole of the 
property, it is confoquently bwful to claim the whole from him. 

If two partners by reciprocity difiblve their copartnerihip^ and fo- 
parate, whilft fome of their^ debts ftill remain dne, the creditors have 
in that cafo a right to claim the whole from whichever of them they 
pleafe; becaufe each of .thefe partners is furety fof the other, as has 
been already expbined in treating of partnerihip.-^Nttther of the 
partners, moreover, has a right to make any claim upon the other 
for whatever payment he. may have made to the creditors, unlels 
fuch payment exceed the half of the debt, in which cafo he has 
a right to exa£t from him the payment of fuch excefs, for the 
reafon dready explained, ih difculling the cafo of reciprocal bail by 
two. ' ’ : 

If a mafter conftitute two ,of his’ Haves Mok&tibs^ by one con- 
tra£t, . for a thouland (for inftance) and each of them become 

bail for the other, in thd cafo, , whatever fum, from the whole amount 
covenanted to be paid by the mafter, is difeharged by either, the half 
of that fum may be exaAed from the other.->-Analogy would fuggeft 
that the bail, in this inftance, is not valid; becaufe bail is valid only 
when oppofed to a valid debt : and the coptideration of Kitdhat^ or* the 
degree of freedom beftowed upon a Mokdtibt is .hot a valid debt, as 
has' been already explained.— It is lawful, howevei', upon a fovour- 
ablo conftrudion, by confidering each of the flaves as a principal with 
refped to the obligation of l^e whole coiUidd^tion of EStdbatt namely, 
a -lthoufand m other words, by confidering each of theih. 

rolfiC^Vfly, as being refpcmfibleto mafter for, the pay 
whole; and, confoquently, that lipoh hh making paym«h^ of the 

wholes 
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whole, the other obtains his freedom as a dependant, --in this way, 
that the freedom of both is' fufpended on their payment of one thou- 
fxaA.(lirnttt and the mafter is at liberty to claim the laid thouland frorn 
each of them, rclpcAively, as a princtpalt not as a furefy. Each, 
however, is considered as furety on behalf of the other, with refpcdl: 
to exafling a moiety of what he pays on account of the confideration 
of KitSat.-—(^h particular explanation of this will hereafter be given in 
treating of Mokdtibs .') — From the explanation of the law in this calc it 
appears that both flaves arc equal with refpedt to the payment of the 
thoufand which is the confideration of tHeir Kitdbat ; and hence 
each is refpcaively entitled to take from the other a moiety of what- 
ever part of the laid thoufand dirtns he may pay. — If the mafler, in 
this cafe, Should emancipate one of the (laves prior to his Iraving made 
any payment on account of his AirVd^A/, in that cafe he becomes free; 
becaufe his mafler, whofe property he then was, chofe to emancipate 
him.— He becomes likewife exempted from any obligation to pay his 
half of the confideration of Kitdbat y becaufe he acquiefeed in that ob- 
ligation merely as a means to obtain his freedom ; but upon his be- 
coming free in confequence of the emancipation of his mafler it exifls 
no longer as a mean, and therefore ceafqs altogether. — The obliga- 
tion, however, for the paymenf of an half, (liQ continues incumbent 
upon the other y who remains a (lave; becaufe the whole amount of 
the confideration was oppofed to the bondage of both; and the whole 
was confidered as due from each, refpe£lively, merely as a device, in 
order to render the bail of each in behalf of the other valid, and thereby 
to enable each to take from the other a moiety of what he pays.— 
But when the mafler emancipates -ew of them, there exifls no further 
neceflity for thb device ; whence the debt is then confidered as oppofed 
to them both, jointly y (not, in toto^ to each refpe£lively,) and is ac- 
cordingly divided into two feparate parts, of which one frill conti- 
nues due from him who remains a (lave.— In takuigthis portion, the 
mafter is at liberty either to cxai6t it from the freedmany in virtue 
of his being fecurityy or from the Jlaoty becaule of his being the 
Voir. II. 4 H principal. 
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frineipal.—l£ he take k from the freedman* freedmati is then 
entitled to retake it from the Have, becaufc of his having pud it by his 
deiire : but if he take it from the (lave, he [the (lave] is not entitled to 
take any ^hing from the freedman, becaufe he merely pays a debt 
ivhich he juftly owes. 



CHAP. m. 

Of Bail by Freemen in behalf of Slaves^ and by Slaves in 

behalf of -Freemen* 

- If a peribn be furety in behalf of a (lave, for (bme thing not 
clumable from the (lave until after he recover his freedom, without 
fpecifying whether the thing in quelUon is claimable immediately, or 
hereafter, in that cafe it is to be confidered as immediately due; — 
that is to fiiy, it is claimable immediately from the furety. — ^For in- 
(tance, if -an inhilnted (lave acknowledge his deftru£tion of the pro* 
perty of any perfon,— or .that he owes a debt which his mafter dis- 
avows, — or if, having married without the confent of his maker, he 
(hould have had carnal connexion with the woman on they fuppoiition 
of (iich marriage being valid, (in all which cales nothing could be ex- 
acted from the (lave itmtSately^ nor until he become wd a 

perfon be a (urety for the compenlation eventually claimable from the 
(lave, he is liable to an imm£<ne claim for it. The reaipn of this is, 
that the (lave oug^t immediately to difcharge the compenfation, be- 
caufe there exiks an evident caufe ofits obligation upon him, and a. 
(lave, in virtue of his bein^ a man, is capable of being fubjed to ob- 
ligation. He is, however, exempted from an mmediate claim for the 

compeniation. 
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compenfation, becaufe of his poverty, fince every thing he phfleflies 
is the property of his tnafter, and his mafter is not ailenting to 
the obligation. The furety, on the contrary, is not poor, and 
is therefore liable to the claim immediately ^ in the fame manner as a 
perfon who becomes furety for an abfentee or a pauper . — It is other- 
wife where a perfon becomes bail for a debt not immediately due, for 
there the furety alfo is not liable to an immediate claim, any more 
than the debtor, fince the debt is fufpended in its obligation to a future 
period by the cojifent of the creditor. — It is, however, to be obferved 
that, in the cafe in queftion, the furety, on difcharging the claim upon 
the flave, is not entitled to demand it from the Have until he fhall 
have obtained his freedom ; becaufe the creditor had no right to de- 
mand it until that event ; and the furety flands in the place of the 
creditor. 


If a perfon advance a claim on an unprivileged Have, and another Bail for die 
become furety for his perfon, and the flave afterwards die, the furety is 
in that cafe releafed from his engagement, becaufe of the pr/«c/pa/ being 5*”^^ 
releafed. — (The law is the fame where the flave, in whofe behalf bail 
for the perfon is given, is emancipated^ 


If a perfon claim the right of property in a flave, and another be- Bail to a claim 
come furety in behalf of the pofleflbr of him, and the flave then die, fllve*fubjea« 
and the claimant eflablifh his right by witnefles, the furety is in that 
cafe refponfible for the price ; — ^becaufe it was incumbent on the pof- in the event 
fefibr to repel the claim, or, if he failed in fo doing, to give the value 
for which the furety became anfwe^ble; and as the obligation, after 
the flave’s death, refls upon the principal, fo alfo it now refls upon 
the furety. — It is otherwife in the preceding cafe ; for there the obli- 
gation was merely to produce the perfm of the flave, which is can- 
celled by his death. 


4H 2 
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It flave, who is not in debt, be furety for property in behalf of his 
mafter, or any other man, and be afterwads made free, and then pay 
the amount for which he was furety, — or, if a mafter become furety 
for property, in behalf of his flave, whether he be indebted or not, and 
after emancipating him, pay the amount for which he flood focurity, 
in neither of thefe cafes is either of the parties entitled to take any 
thing from the other.— maintains that in both thefe cafes the 
parties have a right to recur to each other ; that is, each is entitled to 
take from the other what he may have paid. — (It is here proper to 
remark that the reafon for reftrifting the flave, in the flrft cafe, to 
one that is free from debt is, that if he' were otherwifo, he could not 
be furety for property in behalf of his n^after, fince this would afFeft 
the right of his creditors.— The argument of is that a ground of 

claim, (namely, bail by defire of the principal,) exifts in both cafes; 
and the bar to its operation (namely, favery) is removed and done 
away.— The argument of our doctors is that the bail in thefe cafes is 
not in the beginning a ground of claim, fince neither can the mafler 
have a debt due to him by his flave, nor can the flave have a claim of 
debt upon his mafter, — Hence as no ground of claim exifted in the be- 
ginning, it does not afterwards take place, in confoquence of the re- 
moval of the bar to it, (namely, flavery;) for the law here is the 
fame as where a perfon becomes furety for another without his defire, 
in which caie the fubfoqueht aflent of the furety is of no efFed. 

Bail for the confideration of KitSbat, whether the furety be a 
flave or a freeman, is not valid ; becaufo the confideration of KitSbtU 
is allowed to exift as an oUigatio^ merely from necelfity, it beuigf re- 
pugnant to reafon, inafixiuch as a mafter cannot have a claim of debt 
upon his flave; and in the cafe in queftioatheit/ei^ri^, or perlbn who 
owes the confideration of Kitibat^ is fuppofed the flaveof the claimant.-r- 
Hence the confideration oi Kitdbat is not fo fully eftaUiflied as to ad- 
mit of bail for it,— becaufe,wherever a thing is eftablifoed. from ne- 

ceffity. 
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ceflity, it is reftri^ed entirely to the point of neceflity. Befides, the 
debt of KitShat ceafes entirely in cafe of the inability of the Have to 
^Icharge it ; nor is it polTible to revive it, by claiming it from the 
furety, becaule the meaning of bail is the jundiou gf* dke ferfm to 
“ another fer/on in relation to a clam. — ^As, therefore, the claim 
does not operate upon the principal, it of confequence ceafes with re> ' 
gard to the furety ; becaufe it is a rule that a principal and his furety 
are both equally liable for the £ime claim. 


A coMsiDERATioK, ill lieu of emancipatory labour, relonbles the non coas. 
confideration of KitAbat^ in the opinion of Hane^a^ becaufe, (accord* i!!”!!lr )?p.” 
ing to him,) a flave that works out his freedom by labour is in the 
fame predicament with a MoMtib. 


HEDJTA. 
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BOOK XIX. 

Of HAWALir, or ’Hx.XKAVSFER of DEBTS. 

1 

H AWi^LIT, in its literd fenfe, means a rmmal\ and is derived 
from Tahoelt^ which imports the removal of a thing from one 
place to another. — In the language of the law it fishes the re- 
moval or transfer of a debt, by way of lecurity and corroboration, from 
the i^ith of the ori^nal debtor, to that of the perfon on whom it is 
transferred. The debtor or perfon who ' transfers the debt is termed 
Mobeel: the transferee, or- perfon upon -whom the debt is transferred, 
Mobtal-ali hetf and the creditor, w tranter receiver, Mthtih 


The 
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The transfer bf a debt is lawful; becaule the prophet has faid, 
“ Whenever a per/on transfers bis debt upon a rich mant and the 
creator ajfents to the fasne^ then let the claim be made upon the 
** rich man'f and alfo, becaufe the perfon upon whotn the debt is 
transferred undertakes a thing which he is capable of performing; 
whence it is valid, in the fame manner as bail. — It is to be oblerved, 
however, that transfer is reftridted to debt ; becaufe it means an ideal 
removal; and an rdSro/ removal, in law, applies to and not to 
fubjlance^ which requires a fenJStk removal. 

A CONTRACT of transfer is rendered valid by -the content of the 
creditor and transferee. The confent of the creditor is requilite, be- 
caufe the debt (the thing transferred) is his due; and mankind being 
of different diffx>fitions with refpe^t to the payment of debts, it is 
therefore neceflary to obtain his confent. — The confent of the tranf- 
feree is alfb requilite, becaufe by the contract of transfer an obligation of 
debt is impofed upon him, and fuch obligation cannot be inlpofed with- 
out his confent. — The confent of the principal^ on the contrary, is not 
requilite, becaufe {^Mohammed oblerves in the Zeeaddt) the engagement 
of the transferee to pay the debt is an aft relative to himfelf, which is 
attended with a benefit to the principal, and is no way injurious to 
him, inafmuch as the transferee has no power of reverting to him, in 
cafe of having accepted the obligation without his delire. 

When a contraft of transfer is completed, the Maheel^ or perlbn 
who makes the transfer, is exempted from the obligation of the debt, 
t^caule of the acquielcence of the transferee.— has laid that he 
is not exempted, becaufe of the analogy which fublills between this 
cafe and that of hail ; for they are both contrafts of lecurity or corro- 
boration; and as, in the cafe of bail, the perfon who is bailed 
does not become exempted from the debt, lb neither ought the trans- 
ferrer in this cafe.— Our doftors, on the other hand, agree that Ha- 
lu&lit literally m<»n8 remw<d\ and when a debt is removed from the 
7 faith 
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faith of one'perfon, it cannot afterwards remain upon it. — Bail, on 
the contrary, means a jun<%ion ; and the intendment of it is, that the 
bailer unites his faith to that of the furetee with relpe^ to the claim. 

- — Now the decrees of the law proceed according to the literal mean* 
ing; and the'objeA of transfer^ namely, C 0 rro^r<r//o«, is obtained 
when a perfon that is rich and a hit dealer acquiefces in the obligation 
of the debt, as it is to be fupppfed that he will readily fulfil his 
obligation. 

Objection. — If the debt Ihift from the faith of the debtor to that 
of the transferee, it would follow that there can be no compulfioh on 
the creditor to receive payment from the debtor, where he offers to 
dtfcharge the debt ; in the fame manner as a creditor is not com- 
pellable to receive payment of his debt from a ftranger in a gra- 
tuitous manner. 

Reply.— The creditor is compellable to receive payment of the 
debt from the debtor^ if he offer to make payment, becaufe the claim 
may eventually revert upon him, in cafe of the deffru£tion of the debt ; 
lince if the transferee were to die infblvent, without having paid the 
debt, the claim would revert upon the transferrer, for reafbns that 
will be (hewn in the next? cafe. — Hcncc,^ the payment of the tranf- 
ferrer cannot in every refpe€t be confidercd gratuitous ^ like that of 
a ftranger. ■ ' 

nnier* the The Creditor is not entitled to m^e any dbim upon the tranf- 
Se^!*o7be. ferrer, excepting where, his right on the transferee being deftroyed, 
he c^oot otherwife obtain it; in which cafe the debt reverts upov 
«B£«femeiit. the transferrer.— alleges that the creditor has no right to make 
any claim for his due upon the transferrer, irithough his ri^t be de- 
Itroyed; bccaufe, in confequence of the trailer, the transferrer be- 
comes exempted from the ‘debt; and this exemption is abfblute, and 
not reftri^ted to the condition of payi|aent from the transferee. — 
Hence the debt cannot revtirt upem the transferrer, except on account 
of fome new caufe; and none inch ii to be found in this cafe.— The 
6 ' . . argument 
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argument o£ our dolors is that, although the exemption be a&lcdutc, 
in the terms of the contra^, yet it is reftrided, in the Jest/e* to the con- 
dition of the right being rendered to the creditor. The transfer is there- 
fore dilTolved in cafe of his right being deftroyed ; becaule the coa- 
tra£t is capable of diflulution, and may be diilblved by the agreement of 
the parties.— The condition, moreover, of the fafe delivery, of the debt 
to the creditor, is equivalent to that of warranting the fubjeft of a fale 
to be free from blemiOi ; that is to lay, fuch a warranty implicitly 
exifts, as a condition, in every fale, although it be not fpecifically 
mentioned ; and, in the fame manner, the fecurity of the debt exifts, 
as tL condition^ in a contrad of transfer, although not fpecifiei in it.— 

The deftru^tion of the debt due to the creditor in a caiq of transfer 
is eftabliftied, according to Haneefa^ by one of two circuinftances. 

I. Where the transferee denies the exiftence of the contract, upon oath, 
and the creditor cannot produce witnefles to prove it. II. W'here 
the transferee dies poor.— In the event of either of thefe circumftances 
the debt is deftroyed, fince in neither cafe is it praflicable for the credi- 
tor to receive payment from the transferee.— This is the true mean- 
ing of a deftru£tion of the debt in:a cafe of transfer.— The two difciples 
maintain that a deftruftion of the debt is occafioned by one of three 
circumftances. Of thele, two are the lame with thole above recited ; 
and the third is,— a declaration, by the ma^ftrate, of the poverty of 
the transferee during his life-time.— This third circumftance is not ad- 
mitted by Haturfai becaule, according to his dodrine, poverty cannot 
be eftabliflied by the decree of the magiftrate, lince property comes 
in the morning and goes in the even^g; but, according to the two 
diibiples, the decree of the magiftrate eftablilhes poverty. 


Ir . the transferee fhoulid demand, from the transferrer, . the tnaf- 

amount of what hehas paid in virtue of the transfer made uppn.him, * 

and the transferrer affirm ftiat ** he had made fuch tran;^ upon tbe^btwfor 
** him, in exchange for a debt of the lame amount which ^ owed 
** him,** the affirmation of the transferrer is not admiffible, and 
he is t»und to pay the demand of the transferee, becaule the 
VoL. II. 4 I rea/on 
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reajim of fuch demand, (namely, the aBu»l payment ^ it by bis 
dejiri) is eftabliflied.— The transferrer, moreover, aflerts a claim 
which the other denies ; and the affirmatiqn of the defendant is 
creditable. ' 

Objection. — It would appear that the affirmation of the tranf- 
feree is not to be credited, although he be the defendant ; becauie 
he has acknowledged what he afterwards denies, inafmuch as his 
acceptance of the transfer is a virtual acknowledgment of the debt he 
owes to the transferrer. 

Reply.— ‘The acceptance of the transfer is not an acknow- 
ledgment of debt due . to the transferrer, becaufe contrafls of tranf* 
fer are ibmetimes vnade without the transfereeV owing any thing 
to the transferrer. 

A debtor may It a peiion, having depofited a thoufand Srms with another., 
debt'tt^' a ffiould afterwards irodce a transfer on it, (as if lie were to delire 
tbe^^i'of creditors to receive payment of his debt, from a depofit placed 
another per. by him' With fuch a perfen^) fudi transfer is valid, becaufe the 
truftee is capable of difehargtng the debt from the depofit.— If, 
however, the depofit be deftroyed, the transferee (who is otherwife 
a truftee) is in fuch cafe releafed from the engagement of transfer; 
becaufe the transfer was reftrifted to the depofit, fince the truftee 
engaged no further than the payment of the debt from the amount 
of the adual depofit. — It is otherwife with refpeA to a transfer re- 
ftrided to ttfurpe4 property; for if a perfon were to make a tranf- 
fer on an ufurp^, on account eA fpecific. prbpcrQr ufurped by him, 
and the fdd property be afterwards deftroyed, thb transfer fo made 
does not become null: on the cmitraiy, is incumbent on the 
ufurper to pay the creditor a ffinilar,*-^ ' the '^ue, in cafe the 
pr(^>erty in qiieftkin had not’ been an.arBcle of which the unities 
were fimilar;— beCaufe, as a fimilar cir t|ie value ii; a reprefetitative 
of the thing jjtfelf, the 'property in th» cafe is not hdd to have 
been deftroyed. 


It 
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It is. to be obferved that transfers are fometimes reftrifted to 
debts due by the transferee to the transferrer ; — and in all cafes of R,\atd to 
fuch reflrided transfers, the law invariably is that the transferrer 
has no Hght to make any claim upon the transferee. Tor the fub- 
fiance or the debt upon which he has made fuch transfer ; be> 
caufe the right of the creditor is conneAed with it, in the fame 
manner as that of a pawnholder is conneAed with the pawn ; 
and alio becaufe, if fuch a right remained with the transferrer, the 
ad of transfer (which is the right of the creditor) would be ren- 
dered null.^It is othervvife with refped to an akjolute transfer; 

(that is, where a perlbn fimply fays to his creditor ** 1 hive tranf- 

fered the debt I owe yOu upon a particular perfbn,” without 
making any mention of debt being due to him, or of fpecihe pro- 
perty of his being in the pofleflion of that perlon, whether from 
Spoilt or ufurpation ;) for in' this cafe the right of the creditor 
does not relate to the property of the transferrer, but refts entirely 
upon the i^th of the transferee ; and hence if the transferrer fhould 
receive payment of the fubflance or dd}t due to him from the tranf- 
feree, fHU the transfer does not become nxilL > 

SiFiTjA is abominable 'f; that is to the giving of a loan of The loan of 
any thing in fuch a manner as to exempt the lender from the danger 
of the road; as, for inflance, where a perfbn gives fbmetking by 
way of loan, infiead of a i^ej^fit, to a merchant, in order that 
.he may forward it to'his friend at a difbnce. — The abomination In 
this cafe is founded on the loan being attended with profit, inafmuch 
as it exempts the lender, from the danger of the road; and the pro- 
phet .has prohibited our acquiring profit upon a loan. 

t That is to lay, it is diiapproved, although not abrolufely iHkfid, (See die mean- 
ing of the (eim ahmnMtf fm 4^81) - 
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B O O K XX. 

Of the Duties of the K A Z E E, 


Chap^ 1., Jotrodudory. 

Chap. II. Of Letters 'firom one to another. ' 

Chap. III. Of Arbitration. 

Chap. IV. Of ^e Decrees of a iTdarr relative to inheritance. 


C H A P. I. 


A Kaxti mail 
poflefs the 
qualifications 
of a witMffi* 


T he authority of is not y^^ati^efs he^ poflefs the qoali* 

fications niece£&ry to 4 ^i^itneis; that is. unleH'he be free, latie^ 
adult, a MuffuhttOHt aiid unconviAed of (lander ; becauie the rules with 
Tefpeft to jurifdidbion arqta^en frond 'with to e^mce. 
flnce both are analogous to~authmty y f(x.,aiit6erity flgnifies Mr 
ing or giving tffeSi to a fentenee or Jfitcb) imfbtrt either with 

or mthout bis confent\ and evidence and Jurifilidtion are both of this 

nature. 
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* 

nature. — (The rules with refped to juri((]i£lion. are here laid to be 
“ /aAeft from tbofe with ref^^ to evidence f becaufe, as the fentence 
of the is in conformity .with the teftimony of the witnefs, it 
follows that the evidence is, as it were, the principal^ anti the decree 
of the Kdzee the confequeni,')—-As therefore, jurifidiftion, like evidence, 
is analogous to authority, it follows that whoever pofleiles competency 
to be a wittiefs is alfb competent to be a Kdnee ; and alio, that the 
qualiBcations requisite to a witnefs are in the fame manner requilite to 
a Kdzee--9nA tikewife, that an unjufl* man is qualified to be a Kdzee ; 
whence if fuch a perfon be created z Xdttee^ it is valid, but f^iU it is 
not advifeablei in the fame manner as holds with refpef); to evidence; 

—that is, if a Kdzee accept the evidence of an unjufl man, it is valid, 
in the opinion of all our doctors ; but flill it is not advifeable to ad- 
mit the teAimony of fuch a perfon, fince an unJuA man is not de- 
ferving of credit. 

Ip a Kdzee be a juA man at' the time of his appointment, and after- does not 
wards, by taking of bribes, prove himfelf an unjuft mah, he does not 
by fuch conduct become difeharged from his office,— -but he is, never- conduO. 
thelefs, deferving of a difmiffioh. — This is the doctrine of the Zdhir 
Rawdyeti and it has been adopted by modern lawyers.— main- 
tains that an uojuft man is incapable of the office of Kdzee t in the fame 
manner as (in his opinion} he is incompetent to give evidence.— It is 
related in the Nawadir, sti'^an opihion of our three doctors, that an 
unjuft man is incapable of difeharging the duties of a Kdzee. — Some 
of ^he modems have alfo given it as thdu* opinion that the appointment 

a man ongina/ly unjuft, to the office of Kdzee, is valid ; but that 
if, haying been juft at the time of his appointment, he afterwards be- 

* Arab. -In fiMiie inftaocei die tens applies merdy tq aperfen of loofe cha- 
rafier and indecorous behavioyr. (See VoL I. p. 74.) In the preiait inftance, how- 
ever, die charafiqr alio iiKludes fwHU ^Mh;pvi(f, as appears a litde lower down. 


come 
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come unjufl, he ilands dKcharged from his office; becaufe; as the 
Sultan appointed him from a confidence ^ his integrity, it is to be 
prefumed l^at he will not acquiefce in his difcharge of the duty 
without integrity. 

■■ 

A Moofitt A QS^ESTiON has arifen, whether an unjuft man be capabte of 
fono^g^'^ being a Mooftee*\ and on this fubjeft different opinions have been 
charaaer. given. — Some have faid that he is incapable of beitig a Mooftec, be- 

caufe the giving of a Fitwa {or ^tement of the law applicable to any 
cafe) is conncfted with religion, and the word of an unjuft man is not 
creditable in matters relative to religion.*— Others again have faid, that 
an unjuft mm is capable of bcmg e becaufe of the probability 

that he will tdA and labour in the difcharge of his duty, left the people 
charge him with his faults. The former, however, is' the better opi- 
nion.— Some have eftablifhed it as a condition, that aiCtfse^ be a Moy- 
tihtd'\: the more approved doArine js, however, that this is merely 
but not ' 


. An ignfirant 



a Kaz$t^ 


The appointment of an ignorant m»a< to the office of K6zee is 
valid, according to our doftors.— maintains that it is not valid; 
for he argues that fuch appointment fuppofe; a capability of iffuing 
decrees, and of deciding between right end wrong; and thefe a&s 


* Jttlsictf an expounder of the law.— >4* olBsn of lUut txA Motfiu are ffi- 

quently confourided by European writen, itnUynot te improper to remaric, in ibis place, 
that the word K&ut (or Cadi) is derived from JEeyd, fiQiifying and 

from iriruMi, nieuiing on tfpBtmm, or jJbTfwmr of fte aaw.^J1w therefore, 

is the oScer who txpnanb a^ applies the law to mifes, aid the J^r the dScef whogives 
it operation ai^ efied. 

t H die biglheft wbic^^ uul 

was formerly coiderred by did' (dy ieSfegdljfi of iiilifih (Mrfe 'rf dfe Wd in- 
ftances occurs in did JK of fdjJdMor. 


cannot 
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cannot be performed without knowledge Our dtxftors, on thi other 

hand, argue that a Kdzee's buhnels may be to pa($ decrees merely on 
the opinions of others. — The obj‘e(St of his appointment, moreover, 
is to render to every fubjea bis juft rights ; and this objeft is accom< 
plilhed by palling decrees on the opinions of others. 

It is incumbent on the Sultan to fclcft for the office of Kdzee a it is the Juty 
perfon who is capable of dilcharging the duties of it, and palling de- 
crees ; and who is allb in a fuperlative degree jiift and -virtuous; for p®*** h* pw* 
the prophet has faid, “ Whoever appoifUs a perfon to the difebatge of I«!e“ 
my office^ wbiljl there is mother mtonjjl his fubje&s more quedijied for 
the fame thm the perfon fo appointedt does furely commit an injury with 
rej^ato the «/'GoD,r^i6oPHET,Wrie Mussulmans.”-— It 

is to be obferved that a MoojtdbidtMom either a perfon who is in a high 
degree converfant with the Hadees or adlions and traditional fayings 
of the prophet, and iVho has alft> a knowledge of the application of 
the law to cafes; or one who has a deep knowledge of the application 
of the law to cafes, and alfo Ibme acquaintance with the Hadees.-— 

Some have faid that he ought allb to have a knowledge of the cuftoms 
of mankind, as many of the laws are founded upon them. 


Thbre is no impropriety in feleAing for the office of Kdzee a 
perlbn who has a thorough confidence in his aUlity to difeharge the 
duties of it; becaufe the companions of the prophet accepted this ap- 
pointment; and alfo, beoiufe the acceptance of it is a duty Incumbent 
bn mankind. 


A peribn may 
be appointed 
who has a 
confidence in 
his own abi- 
lities : 


# « 

It is abominable to fefia a perfon for the office of Kdzee who b»t not one 
fulpeds that he is incapable of fillfilling the duties. of it, and who is 
not confident of being able to aft with a ftri£l regard to juftice, becaufe ” * 

the feledion of fuch a perlbn is a caufe of the propagation of evil. 

Several of dvar do&on, however, have faid that the kceptance of the 
office of Kdzee without compulfion is abominable, becaufe the prophet 
6 has 
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has fild, “ Whoever is a^inted Kdzee fuffers the fam torture ^hb an 
** animal^ whofe' throat is mangled^ iafiead tsf being. cUl by a Jbdrf 
knife.'* — Many of the companions, moreover, declined this ap- 
pointment f and Hduiefa perfifted in*rcfufing if, "intU the Sultan 
caufed him to be beaten in order to enforce his acceptance of it ; but 
he fuffered with patience rather than accept the appointment. Hiany 
others, in ft^er times, havealfo declined this office . — ■Mobahned re- 
mained thirty and odd days, or forty and odd days, in imprifonment, 
and then accepted the appointment. — In the acceptance of the 

office ' of AViiee, with an intention to maintain juftice, is approved, al- 
though It be more laudable to, decline it; becaufe it is a great under- 
taking, and notwithftanding a pedbn may have accepted it from an 
opinion that, he Ihould have been aMe to mvntain juffice, yet he may 
have erred in this opittion, and. afterwards ftand in need of the affift- 
ance of others when fuch affiftance is not to be had.— Hence it is moft 
laudable to decline it;— unlefs, howev^, tbeve.be no other peribn 
fo capable of dilcharging the duties o|it» in w|ij^h £^ .the acceptance 
of it is an incumbent duty, a8.it' toids to preferVe -the sights of man- 
kind, and to purge4he,^orld of^uftice., 

Tbe app<mt' It becomes neither to covet the appointment of Kdzee 

in thw hearts, nor to defire it with' their tongues; becaule the pro- 
»d oxuvatd. M jyhofoever feeks the afpmtment ^"^Kdzee Jhail be left 

to bimfelf ; but to him who accepts it om compuyien^ an emgel Jhall de- 
** fiend and give diredHosu ;** and allb, becauib whofoever defires this 
appointment ihews a confidence in' himfelf, which wiU preclude hitn 
from inftru^Hon; and whoever, 4>n the ot|ier hand, puts his trbft'in 
God, will be fecretly injured with a knowledge of what is right in 
the difcharge of his pflSkw. > 

*v . • ' 

It is lawful to accept the office oSKdtsee from a tynuanical Siritan*, 
m the &me manner as frbm’a juft Sd^i; bemVde ftme. ofithe'com- 

.,., , • • ■ V . ■ 

*-The term when applied ta ofiftrdptt genenlly jignifies his being an nfitrftr. 

panioDS 
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panions accepted this office from Mtavtab*^ notwithfianding th% right 
of government during his time remained with jlleei and alfo, becaufc 
fbme of the followers'!* accepted it from who was a tyrant.— 
Hence the acceptance of the office of Kdzee from a tyrant is lawful ; 
—provided, however, the tyrant do not put it out of thei, power of the 
to render right to the people ; for otherwife the acceptance of 
it would not be lawful, as the end of the appointment could not then 
be anfwered. . 

WhENEVER a perfon is appointed to the office of K&see^ it , is in- 
cumbent on him to demand the Dewin of the former Kdzee.-^y, the 
Dew^n is meant the bags in which the records and other papers are 
kept ; for thofc muft be prefcrved to ferve as vouchers on future occa- 
fions. — Thefe bags, therefore, mul^ always remain in the hands of the 
perfon pofleffing the judicial authority ; and as the Judicial authority 
refts, for the time being, with the perfon appointed to the office, he 

mud; therefore requi^them from the Kdzee who has been difmifled. 

It is to be oblctVed* that the papers, in which fuch proceedings &c. 
are written, mud; necel&rily be the property either of the public trea- 
futy, of the litigants, or of the difthifled — Still, however, in all 

thefo cafes, the new-appointedJlLijwehasa right to demand them from 
the Ute one:— in' the cafe, evidently; and in the fecond^ becaufe 
the litigants lef^ die faid papers in the hands of the late Kdzee , that he 

* Mtaviahj the fon of dbu Si/vm. He had been originally appointed, by Otbman, to 
the government of Syria ; and fu^teding AUe to be inftrumental to the (l«tli of his pati on 
Otbamt (who was fometime afnr (lain in an infurredion} refufed to acknowledge him on 
hit bang eIe£led.to fucceed Otbaum, and in the end obtained the KbaEfatfoT himfclf, brii)i> 
die firft KhaUf of the houfe of Ommieh, commonly termed the Ommuul KbaG/s. 

t Arab. Tabajeen.—A title given to thofe doctors, &c. who iiicceeded the (/Mi, or 
tompaHtms of the prophet. 

t ISjij Bin Yetfafal He had been originally appointed Governor of Arabian 

Irak by Ahdami&k, the 5th tUfaUf of the houfe of OmmM, after which be defeated Alda.la 
btH Zaiair, who had afliimed die tide. 

VoL. II. 4 K iniglir 


A Kkaft, on 
his appoint- 
nienta muft 
talcepoflefCoii 
of all the re- 
cords, &c. Kp- 
perutning to 
hti office. 
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ixughl a£l; according to them; ^ aa his power oi a<Hon 
devolves upon the oe^ heis ofcpurfe entitled to recave ; 
and alfo in the third cafe, becaufe the )af/t K4zer did hot preferve them 
as property^ but mer<dy!;4S xkt^m/rmcnts ^ jvfikti and henpe it b 
the fame as if he ^d devoted them to ^ puldic. 

who ^ re^uifite that the new K&net lend tM/oJlmeens*, in order to 
muft inveiiu take pofTedlon of the bags of the I)ewan in the prefence of the late 
fiir* hCdviee, or in the prefence of his It is alfo uecefbry that they 

a(k and inquire of the late KSs^tf which are the papers that regiAer 
his proceedings ? and which are thofe that cAaUilh guardians for the 
property of orphans ? and that then the late Kdzee arrange the feveral 
deferiptions of papers in different hags« in order that no doubt may 
arile to the new Kfutf—lt. is to be obferved» however, that this in- 
veftigation is merely for the bke of knowledge, and not lor the pur> 
pofe of impeachment. 

and muft in. It is requifite Aiat the itoW*Appointfc^ examine into the 
cidrcTOcera- of the pfifoncrs, becau& th.b is one of the duties of his office. — 
con£ed”o^' WhocvcT of them makcs an acknowledgment (Wf f^^ht in favour of 
on any legal others, the DCw ^tue muA rendoT it obligatory upon him, as toknow- 
ledgment induces oblivion on the acknowl^oi’.^Whoever of them» 
on the contrary), ffwkes ^ demalt the new iTfarr muft not credit the 
affirmation of the late Kdzee with rffpefl to him unlefs fupported by 
evidence, becaufe, in conleqdfPCe of diimiffioD, bb affirmation 
carries no more authority than that (K my (^the people io general;, 
and the evidence of one perlbn b not proof, more e^ecblly when 
luch evidence rekites to an adioo of hb own.— -;if the late Kdzer 
(houhl not be able, in tbb lafi ioftance, to produce evidence, ftill the 
new one muft not immediately rCleale fuch prilbaer; on the contrary, 

* Jnglicty truftces or cohfidmits. It is Ihs namie of an ofice in the court} in 

the manner of a regifltr^ It alfo figuifies an 


be 
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lie muft iffue proclamation and ule circumvention; that is, he mull 
a peribn to proclaim, every day, that ** the KAsee dire&s that 
** whofi)ever has any claim againft fuch a |rHbner do appear and be 
confronted with him.**— any peribn a{>^r accordingly, and pre- 
fer a'claim againft the prilbner, the iCdsiet muft delire him to produce 
evidence:— but if no peribn appear, he muft then releafe the prilbner, 
provid«i he lee it advileable.— He muft not, however, frecifitate his 
enlargement, before thele precautions have been taken; becaufe the 
imjM'ilbnnxent of him by the former Kdzee having been done appa- 
rently with realbn, it is probable, if he Ihould haftily releale him, that 
the claimant againft him might lole his right. 

It is requilite that the new KJbue examine into the dt^ts *, >Ui> cm- 
which the diftnilled KSaue may declare to be* in the hands of partU 
cular perlbns, and allb into the proceeds ariling from the Wakfs 
[charitable appropriations] of Mt^ulmansy-’^vA that he adl with thele ^ 
according to fuch evid^ce as nay be eftablilhed concerning them, or 
accordmg to the acknowledgment of .the peribn in whofe hands arc 
the depcdits or the proceeds of IVakf^ becaufe evidence and acknow- 
ledgment are both piwfst— but he muft not credit the affirmation of 
the late Kdzee \ — unlefs the perfon in whofe hands the property lies 
avow that “ the faid property was given in charge to him by the 
Kdzeei*' ivk which cafe the new Kdzee may credit the affirmation of 
the old one with regard Co fnch property, as it here appears^ 
from the truftees acknowledgment, that the property in queftion bad 
ie'en in the pofleffion of the diftnilled Kdzee, whence it may be laid 
to be//// in. his hands:— his affirmation, therefore, with refpedt to 
fuch property, muft, in this mfe, be credited. — This proceeds on ^ 
fuppolition that the aftual poftellbr.had from the begituung acknow- 
ledged the diftnifted Kdzee's conftgnment of the property to him : for 

I 

* Meaning, controverted property, held by die K&u* until the ifliie of the fuit oi Jit;~ 
and which he delivers over to lone perfon to keep, in the maitiier oVa trud. 

4K a 
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if'he^ould firft have declared ** thia pn>t>crt7 belongs to Zeyd,** 
inftance,) and afterwards, ** the dlfini^ K^e i^^ted this with 
V me,'* and the Kdzee zfRxm it to be the propeity of Tome than 
ZeyJj in this cafe he [the podeilbr] muft give th« property to Z^c/, 
it) favour of whoiA he made the firft acknowledgment, as bis right is 
rendered preferable by fnch acknowledgment; and he muft then give 
a compenfation, alfo, to the difmiflU Kdzee^ becaufe of his having af- 
terwards acknowledged that ** the ftdd property was in his cuftody 
— ^nd the difmifted K4zee muft give the oompeniation fo received to 
the perfoii in favour of whom he makes the affirmation. 


He mull exe- 
cute his duty 
ni t mt/qui^ 
or other pub- 
lic plice^ 


It is requifite that the K^e fit openly in a mofque for the execu- 
tion of his office^ in order that his place may not be uncertain to tra- 
vellers dr to the inhabita'Kts of the towu.-r^Tbe ydnta mofque * is the 
moft eligible place, if it be fituated within the city, becaufe U is. the 
moft notorious.— maintains that it is abominable for a to 
fit in a mofque for the execution of bis duty, fince polytheifts *re ad- 
mitted into the court of the and tbefo are declared in the 

iCoRAN to be Jihb. — Moreover, women during their monthly courfes 
nay enter the court of the JGfisetMhnt are not allowed admiffion into 
) mofque— The arguments of our doctors on this point are twofold. 
First, the prophet has. f^ ** mofqttes «re intended fer the praife of 
God and the fe^ng of decrees and he moreover decided difputes 
between litigants in the place of his^/rr^«^[a particular penance] by 
tvhich muft be underftood a mofque : hefides, the Rifhedian Khalfs 
fat in mofques, for the purpofe of hearing and deciding caufb.— 
Seconoly, the duty od tt.HdMi is: of a pious nature, and is therefore 
perfonhed in thofques in the fame manner as prayers,are ofiered there. 
—In anfwer to Shafei\ it is to be obferved, that as the impurity of 


* The Jama mofque is the principal fflofque ni a town, where puUic prayer ia read 
rvery Friday : in oppohtion to a Aiasjid, whichdgniiies a fmaller molque, where public 
trayer is not read. 

polytheifts 
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polytheifts relates to lh.w faitk and not to their gxierMlf, they ^cnot 
therefore prohibited from entering a mofque; and with relpeft to 
menftruous women* they have it in their power to give notice of their 
cafe to the Kdzet^ who may then go out and meet them abthe gate of 
the mofque* or depute Ibme other fixT that purpofe, as is done where 
the cafe is of a nature unfit for public difcuflion. 

■ These is no impropriety in the jKaaer’s fitting in his own houfe 
to pafs judgment ; but it is requiflte that he give orders for a free ac- 
cefs to the people. 

It is requifite that fuch people fit along with the Kdzee as were 
ufed to fit with him prior to his appointment to the office ; becaufe* if 
he were to fit alone in his houfe* he would thereby give rife to fuf- 
picion* 

The Kdzee mufi not accept of any prefents* excepting from rela- He muft not 
tions allied to him within the prohibited degrees* or thole from whom 
he was ufed to receive them prior to his appointment ; neither of 
which fan be efteemed to be on account of his office* the one being in mau/rieiiJii 
confequence of relationfhip* and the other of old acquaintance. — Ex- 
cepting thefe* therefore, he muft'not accept prefents from any perfon, 
as thefe would be confidered as given to him on account of his office* 
and fuch it is unlawful for him to enjoy. — ^If* alfo* his relation within 
jhe prohibited degrees* having a caufe depending before him* fhould 
offer him a prefent, it is incumbent on him to refufe it. — So like wife* 
if any perfon accuftomed to fend him prefents prior to his appointment 
fhould. fend him more than ufual,— or if* having a fuit'beforc him* he 
fhould fend him any prefents whatever; in neither cafe is it lawful 
for him to accept them* fince they would be confidered as given to 
him in confequence of his office* and hence an abfUuence from fuch 
is indifpenfible. 
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nor of arty 
/ea/i or enter- 
tajnmeni* 


Tds K6%ee mod oot accept of an iti^ation to any entertainment, 
excepting a general one; beeauife a particvilar entertainment would 
be fuppo^ to have been given on account of his office, and lus ac« 
ceptuice of*it would therefore - render faiBi hable to fuffucion : in op- 
polition to the cafo of a gvitrra/ one.^-^f^da ordinance, which has been 
adopted by the two Elders i applies equally to the feafls relations and 
others.-~It is related, as an opinion cS Mohammed^ that the Kdzee may 
accept of an invitation to a fold his relation although it be a 
partictdar one, in the fame manner as be is permitted to^ accept of 
prefents from him. — It is to be obforved that a particular entertainment 
means fuch as depends entirely on the prefence of the Kdzee ; that is, 
fuch as would not take place in cafe of his abfence; and z general one 
is the reverfe. 


He muft at* It is fitting that the Kdzee attend at funeral prayers ; and aUb, 
aiSfrtfi* Ae that he vifit the fick ; for thefe are amongft the duties oif zMuJfulman^ 
tnafmuch as the prophet, in enumerating fix incumbent offices of the 
Mujfulmam towards each other, mentioned funeral prayers and the 
vifiting of the fick. — ^But it is requifite that, on thefo occafions, he 
make no unnecefiary delay, nor permit any perfon to hold a converfa- 
tion on the fubjed of his fuit, left he (hCuld thereby afford room for 
fufpicion. 

precautimi^ Thb Kdzee muft not give an entertainment to one of the parties 
in a fuit without the other ; becaufe the prophet has prohibited this i . 
dua andbe- ^nd alfo, becaufe it is of a fuipicious nature. 

na^fioun ' , * . 

When the two parties meet in the afiemUy qf the Kdsue, he 
muft behave to both (in rq;ard to making them fit dawn^ and the 
like) with an equal degree of attention ; becaufe the preset has fiud, 
** Let a ftriS eqttaSty' be ^Jerved tsMards the parties in a fuit'Wth 
** refpeSi to their St ting dovoUf or dire&ing' tbeniy or Joolang towards 
** them* 5 , 


The 
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The Kaa^ muft not ipeak privately to ekher of the parfie^, or 
make (igns towards him, to give him inftniAioaa or fiipport his argu- 
ment : for, befides giving rife to fufpicion, he would thereby deprels 
the other party, who might he induced to forego his claim, from an 
opuiion that the Kdxee was MaiTed towards the other. 

The Kdzee muft not fmilc in the face of one of the parties, bc- 
caufe that will give him a confidence above the other; neither midl 
he give too much encouragement to either, as he would thereby dc- 
flroy the proper awe and relpeft due to his office. 

It is abominable in the Kdzee to prompt or injlrudl a witnefs, by 
faying to him, (for inftance) Is not your evidence to this or to 

that efFe£t ?” Becaufe afiifiance is thereby, in cffcin", given to one 
of the parties ; and it is therefore abominable, in the fame manner, as 
it would be to inftruft dther of the parties themlclvcs.— /ffco 
has faid that inftruftion to a witnefs, on an occafiou free from fuljpi- 
cion, is laudable; — becaufe a witnefs may fometimes be at a fland from 
the awe with which he is ftruck in the afiembly of the Kdzee ; and 
in fuch cafe to encourage him, in order to give life to the right of his 
party, is the fame as the deputing of a perfon to compel the appear- 
ance of the defendant in court, which is lawful, notwithftanding it 
be. an affiflance to the plaintiff. — As, alfb, it is lawful to exad bail 
from the defendant, although an affiflance be thereby given to the 
plaintiff; in the fame manner it is lawful to give encouragement to a 
witnefs, to preferve his right, although affiflance be thereby offered 
to one of the parties. 

The Kdve muft not give judgment when he is hungry or thirfly, 
becaufe fuch fituations diminifh the intelledl and underflanding of the 
perfon affeded by them. Neither muft he give judgment when he 
is in a pafiiou, or when he has filled bis ftomacb with food, bccauic 

the 
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the prophet has faid ** Lfi not the decide between difputants 

when be is angry or full'* 

/ 

A YOifNG K&wee ought to iktisfy his pafllon with his wife before 
he fits in ‘the court, that he may not be attrat^ed by the view of wo- 
men ihat may be prefent there. 


SECTION. 

Of Imprisonment. 

RuIm in im« WHEN a claimant efiablilhes his ric;ht before the Kdaee. and de- 
Fw^ebeT* tnands of him the impriibnment of his debtor, the Kdzee muft not 
precipitately comply, but muft firft order the debtor to render the 
right : after which, if he Ihould attempt to delay, the Kdzee may im- 
prifon him.— This is related in Kadooree ; and it proceeds on the 
principle, that imprifonment is the punilhment of delay ; — whence it is 
neceftary firft to order him to reftore the right to its owner, that his 
delay may be made apparent. — This is where the right is eftablilhed 
by the debtor’s acknowledgment ; for in that cafe the non-payment 
on the firft demand is not conftrued into delays becaule it is poftible 
that the debtor experts a refpite, and therefore has not brought the ‘ 
money along with him. But if he Ihould delay after the decree of 
the Kdzee f he muft then be imprifbned, as his delay is then evident. — 
Where, on the Other hand, the right is eftabliftied by evidence, the 
defendant muft be imprilbned immediately on the eftablilhment of it; 
becaufe his denial, which occafioned the neciflity of proof by evidence, 
furnifties a fulficieht argument of his intention to delay. 

If 
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Ip a defendant, after the decree of the Kazee agalnft him, 'delay 
the payment in a cafe where the debt due was conCra(fled for Ibme 
equivalent, (as in the calc of goods purchaled for a price, or of money, 
or of goods borrowed on promifeof a return,) theKJzea myll immedi- 
ately imprilbn him, becaufe the property he received is a proof of his 
being poilefled of wealth.<-'Iti the fame manner, the Kdzee mull im- 
prilbn a refraftory defendant who has undertaken an obligation in 
virtue of Ibme contraft, fuch as marriage or bail, becaufe his volun- 
tary engagement in an obligation is an argument of his poilcliioa of 
wealth, lince no one is fuppoled to undertake what he is not compe- 
tent to fulfil. — If, alfo, in this cafe, he plead poverty y this plea is 
neverthelefs rejefted, and the plaintilF’s aflertion (of his being pol- 
felled of wealth) credited. — It is to be obferved, that the obligation 
cotitra£led from marriagCy as here mentioned, relates only to the Mihr 
Moodjaly or prompt dower, and not to the Mihr Mowjtly or deferred 
dower, becaule an engagement to pay a future debt does pot argue 
the poflelfion of wealth. — In cafes, aUb, of debt of any other deferip- 
tion, (fuch as a compenlation for ufurped property, amercement for a 
crime, the confideration of Kitdbaty compenfation for the freedom of a 
partnerlhip Have, the maintenance of a wife, and fo forth,) the 
Kazee mull not imprilbn the defendant when he pleads poverty; 
becaufe none of thefe a£ls indicate the pollellion of wealth, and there- 
fore his declaration, of poverty muft be credited. — If, however, the 
plaintiff prove that he is polfelfed of wealth, the Kdzee mull in that 
cafe imprilbn the debtor, under any of the above circumllanccs.-— 
The dillin^ons here Hated arc from the Zdbir Rawdyet. — It is laid, 
by other authorities, that the aflertion of the plaintiff muft be cre- 
dited in every cafe of debt ; that is, whether the debt be contra<flcd 
in exchange for an equivalent, or voluntarily engaged for by the 
party; ’becajufe poverty is the original ftate of man, and wealth merely 
fupervenient, and thus the natural condition of man is an argu- 
ment of the truth of the defendant's declaration of poverty.— There 
is alfo another tradition, that the defendant’s declaration of poverty 

VoL. II. 4 L 
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is creditable in every cafe of debt, exce|>ting fuch as is contra£ted 
in cxehangc for an equivalent. . ■« 

-t 

If a wife demand her fubfiftence from her huiband, and he plead 
poverty, his declaration, corroborated by an oath, is to, be credited.— 
In the fame manner^ if a perfon emancipate his fharc in a partnerlhip 
Have, and his partner demand a compenfation for his fliare, and he 
plead poverty, his declaration is tO'be credited. 

Objection. — Thcfe two cafes are. conformable to the two laft 
quoted traditions :' but they arc repugnant to thedoflrine of \htZdbir 
Rawdyet', for although, in virtue of the marriage in the one cafe, 
and the emancipation of the joint flave in the other, there exifts in 
both a voluntary engagement of refponlibility, which indicates the 
pofleffion of wealth, ftill his declaration of poverty is ncverthclefs de- 
clared to be creditable. 

Reply. — Subfiftenee to a wife is notana^/jr/edebt, (that is, fuch 
as can be rendered void only by payment or exemption,) for it be- 
comes void, according to all our dolors, without payment or exemp- 
tion, in cafe of death . — In the fame manner, alfo, compenfation for 
freedom is not an abfolute debt, according to Haneefoy being in his 
opinion the fame as thp confideration of Kitdbat ', — and the dodrine of 
the Zdhir Rawdyet alludes only to abfolute debts. 

In a cafe where the defendant pleads poverty, and the plaintiff proves, 

by evidence, his pofleffion of wealth, the K&zee muft imprifon him [the 
defendant] for two or three mouths; after which it is requifite that he 
make an inveftigation into his circumftances ; and if, updh fuch invefti- 
gation, the people fay he is wealthy, let him be continued in confine- 
ment :--but if they fay he is poor, let him be releafed; becaufe he 
ftands in need of an dlowance of time to enable him to acquire wealth ; 
and the continuance erf" his imprifonment is, in fuen cafe, an oppref- 
fion. — In Kadooree's abridgement, it is related that he is to be releafed 
from confinement, but that the p'Uintiffis not to be prohibited from 
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fully difcufled hereafter in treating of Hijr. — The period of im^ritbii- 
nieot is fixed at two or threi tmtitbs^ for this realbn, that as the im- 
prifonmeht is inflifted on account of contumacy, in the debtor’s with- 
holding f»ymbnt of the debt, notwithftanding the Kdzee*s order, the 
Kdzee muft therefore imprifon him until fuch time as he reveal his 
property, in cafe he have any concealed ; and as it is requifitc that the 
term be of feme duration,* to the end that this advantage may lie ob- 
tained from it, Mohammed has.therefore fixed it at the period above- 
mentioned. — Other authorities fix it at one month, at five months, 
and at fix months — In fadl, this is a point which muft be left to the 
diferetion of the Kdzee', becaufe the conditions of men arc various in 
regard to their endurance of the hardfliips of imprilbnmcnt, fbme 
being capable of bearing it longer than others ; and hence the neceflity 
of leaving it to the Ktizee to a£l as he may deem bell.— If the debtor 
prove his poverty by witnefles, prior to tlie expiration of the preferibed 
period *, in that cafe there are two traditions. According to one, 
the witnefles are to be credited; but according to the other their evi- 
dence is not to be admitted. — Many of our modern doiftors follow the 
latter opinion. — It is related, in the Jama Sa^heer, that if a perfon make 
an acknowledgment of debt before the Kdzee, he [the Kdzee] mufbin 
fuch cafe imprifon him, and muft then make enquiry of the people 
into his circumftances. If it appear that he is rich, he muft in that 
cafe continue his imprifonment : but if his poverty be made apparent, 
he muft releafe him. — The compiler of the Heddya remarks that this 
alludes to a perlbn who, having at one time made an acknowledgment 
of debt to the Kdzee, or to flime other, afterwards difeovers an inten- 
tion* of delay ; for otherwife it would difter from the dodrinc of Ka- 
dooree, before <juoted, in which it is expreftly declared that the Kdzee 
ought -not immediately to imprifon a debtor after acknowledgment. — 

* This M an apparent contradiAion to what immediately precedes concerning the 
difcretionary power of the Kdut with refpea to the perjod of imprifonment.— It is, how- 
ever, merely a continuation of the doftrinc of MtbammtJ, who has preferihed a term. 
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(The •compiler gives this explanation with a view to reconcile the 
dodrine of the Jatn<t S(tgj3(tr with thaiC oi Kodootcet'^ 

A HusnANn may be imprifoned for the maintenance of his wife> 
bccaufein withholduig it he is guilty of opprelfion: but a father can- 
not be imprifoned for a debt due to his fon^ becaufc imprifbnment is 
a fpccies of feverity , which a Ion has no right to be the caufe of in- 
flidting on his father ; in the fame manner as in cafes of retaliation or 
punifhment. — If, however, a father withhold maintenance from an in- 
fant fon, who has no property of his own, he muft be imprifoned; 
becaufc this tends to preferve the life of the child ; and alfo becaufe 
there is no other remedy, fince maintenance (in oppofition to debi) is 
annulled by the lapfe of time, and therefore it is neceffary to prevent 
its deftrudlion for the future. 


C H A P. IL 

Of Letters from one Kdzee to another. 

A LETTER from one K&%ee to mother is admiffible relative to all 
rights except punilhraent and retaliation, provided it be authenticated^ 
by evidence exhibited before the K&%ee to whom it is addrefled, for 
which there is an abfolutc ncceflity, as will be fhewn hereafter. 

If witneffes exhibit evidence, before a againft a defendant, 

the fubjea of the fuit being at adiftance, KAnee vosxf pafs a decree 
upon fuch teftiraony, becaufe it eftablilhes proof. The decree fo 
made is written down, and this writing is termed a Si^l or rtcordf and 

is 
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is not confidercd as the letter of one Kdzee to another*.-— If, however, 
the evidence be given in the abfence of the defendant, the Ka%ee mu ft 
not pafs a decree, it being unlawful to do lb in the ablence of the |>cr- 
fon whom it aftefls ; but he muft take down the cvidencc,in writing, 
in order that the Kdzee to whom fuch writing fliall be addrefted may 
ufe it as evidence.— This, writing is termed Kitab-Hookmce^ or the let- 
ter of one Kdzee to another, and is a tranfeript of real evidence. — It is 
to be obferved that the tranfmillion of letters of one Kdzee to another only on ccr. 
is reftridted to feveral conditions, which will hereafter be explained ; 
and the legality of it is founded on its neceflity, lince it may often be 
impoffible for the plaintiff to bring the defendant and the evidences 
together in the fame place, becaule of the diftance of their abodes.— 

Hence the letter of one Kdzee to another is, as it were, the evidence 
of evidence, or a branch from the trunk. — It is alfo to be obferved 
that the term rights^ above ufed, comprehends debts, and alfo marri- 
age dowers, portions of heirs, ufurpations, contefted depolits, or Mo- 
zdribat flock denied by the manager ; bccaufc all thefe are equivalent 
to debt, and are capable of afcertainment by defeription, without the 
neceflity of aflual exhibition. — Letters from one Kdzee to another arc 
alfo admifltble in the cafe of immoveable property, becaufe it is capable 
of afcertainment by a defeription of its boundaries : — but they are not 
admiflible with regard to moveable property, becaufe, in that cafe, there 
is a neceflity for aAual exhibition. — It is related as an opinion of Aboo 
Toofqf, that letters from one Kdaxe to another are admiflible with refpcdl 
to a male flave, but not with refped to a femaUy becaufe tlie probability 
of elopement^ is flronger in the one than the other.— It is alfo related 
as an opinion of his, that they are admiflible with refpedl to both male 
and female flaves, but that particular conditions are requifitc to efla- 

* This cafe fuppofes the thing in difpute to be fituated in the jurifdi^lion of a dif- 
ferent Kdztt from him before whom the parties bring their fuit ; and the decree which in 
dtis cafe the K&ut gives being wriMn down) is carried to the other Kthut^ who is bound 
tofee it enfiirced. 

* blifli 
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bli{h Iheir admiffibility, which will be explained in their proper place. 
— It is related as an opinion oi -Mohemunedy that the letters of a K&zee 
are admillible with refpeft to every Ipecies of moveable property; and 
this opinion has been adopted by our modern dod^ors. 

The letters of Kdzees are not admillible, unlefs authenticated by 
the teftimony of two men, or of one man and two women ; becaufe 
there is a Hmilarity between all letters, and it is therefore neceflary to 
eAablilh their authenticity by complete proof, — that is, by evidence. 
—The grounds of this is, that thefe letters are binding in their nature, 
and therefore require to be completely proved. — It is otherwife with 
refpedt to the letters of Hirbees [Infidel aliens] to the Jmdmy foliciting 
protcdlion ; for thefe require not to be proved by evidence, fince they 
not binding in their nature, inafmuch as it refts with the Imdm to 
grant the protedlion or not at his pleafure. — It is alfo otherwife with 
refpedt to the meflage of z,Kdzee to a Moozkee [purgator of wit- 
nofles,] or with refpedt to the meflage b'f a purgator to the Kdzecy 
for fuch a meflage has no force, confiderefl as the meflage of a purgator, 
but merely as being a corroboration of the teftimony of witnefles. 

It is incumbent on the Kdzee to read his letter in the prefence of 
the witnefles who are to authenticate it, or to explain the contents of 
it to them, that they may have a knowledge thereof; becaufe evidence 
cannot be given without knowledge. Afterwards he muft clofe the 
letter, and affix his feal to it in' their prefence, and then confign it 
over to them, that they may have a fecurity againft any poffibility ttf 
alteration in it. — This is according to Haneefa and Mohammed \ zwA 
the rcafon is, that a knowledge of the fubjedt of the leUef, and an evi- 
dence of the affixture of the feal, are indifpenfible requifites ; 'and in 
the fame manner a remembrance of the contents is alfb requifite; 
whence it is that the Kdzee muft furnifh them whh an open copy of 
the letter, with wHich they may refrefh their memory. — It is how- 
ever related, as the laft opinion -of jibm,Too/afy that no one of thefe 

8 particulars 
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particulars is requi(ite» it being fufficient to atteA that this is the Jettcr 
and this the leal of the Kd^ee\ and it is allb reported, from him, that 
the affixture of the fcal is not neceflary.— Hence it appears that, after 
his attaining the dignity of he conHdered this matter as of little 

confequence; and his opinion is of great weight, fince thofethat only 
hear are not fo competent to determine as thole that fee'. — Shhnfal- 
jiyma has adopted the opinion of Aboo Yoofaf. 

When a letter from a K&zee arrives, the Kdzee to whom it is ad- Itmqftnotbe' 
drefled ought not to receive it unlefs in theprelcncc of the defendant ; 
becaule as fuch letter is equivalent to an exhibition of evidence, the defend- 
prefence of the defendant is therefore indilpenliblc. — It is otherwile • 

with rel'peft to the other Kdzee'i hearing the evidence, becaule that 
is done merely with a view to tranfmit it,, and not to pafs fentence 
upon it. 

When the witnelTcs bring the letter to the Kdzee to whom it Is Forms to be 
addrellcd, let him lirft look St the feal of It, and after hearing their 
teftimony, (that “ this is the letter of a particular Kdzee,” — that “ he 
“ delivered it to them in his court of judgment,” — that “ he read 
“ it in their prelence,”— and, that “ he affixed his fcal to it before 
them,**) let him then open and read it in the prefcncc of the de- 
fendant, and pafs a decree agreeably to the contents. — This is accord- 
ing to Haneefa and Mohammed.-^Aboo Toofcfh&s laid it is fufficient for 
the witnefles to atteft that ** this is the letter and leal of fuch a 
Kdzee.” — ^In the Kadooree, the proof of the integrity of the wit- 
nelTcs prior to the opening of the letter is not made a condition. — The 
better opinion, however, is that it is a neceflary condition ; and the 
(ame has been detlared by Khafdf\ for this rcalbn, that there may 
eventually be a neceflity to recur to other evidence, in cafe of a want 
jf proof of the integrity of thole that brought it ; and it would be im- 
poffible for any others to give their teflimony unlefs the fcal ftill 
remained upon it & it is therefore abfolutely neceflary tha,t the Kdzee 

defer 
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defei> breaking the leal of the letter until the integrity of the bearers 
be proved. 

One I^zee muft not accept a letter from Mother, unlefs the Kd%ee 
drathm^if- that Wrote it be, at the time, ftill fixed and eflablifhed in his office.—. 
wr&B^thc* therefore* prior to the receipt of the letter, the KAzee that wrote it 
interimi fhould have died, or have been difmifled from his office, or have be- 
come difqualified from the duties of It, from apoflacy or infanity, or 
from having fufiered punifhment for flander, — ^the Kdzee to whom 
the letter is addrefled muft then rejedl it ; becaufe the author of it being 
at that period reduced to the level of the people, any information 
from him, independent of what relates to himfeif, or mutually to them 
or(unieft gt- both, is not admifttble. — So like wife, if the Kdzee to whom the letter 
dKffed/by is addrefled (hould have died, another Kdzee muft not open it, unlefs 

difmiffima of *he addrefs run in this manner, “ To the fon of Kdzee of the 

him to whom ** city of or to whatever Kdzee it may concern, this letter,”— 

milted!*^' in which cafe another Kdzee may receive it, becaufe he is compre- 
hended in the addrefs from the fpedfication of his office and city. — If 
the addrefs, however, be merely, “ To whatever Kdzee it may con- 
** cern,” he is not entitled to open it, from the uncertainty of the 
addrefs. 

If the defendant die previous to the arrival of the letter with the 
Kdzee f judgment muft be palled upon it in prefence of his heir, as 
being his reprefentative. 

It M not ad- A LETTER from oiie Kdzee to another is not valid in cafes of reta- 
S&*of p“- punifhment; becaufe as in fuch a letter there -exifts a fem- 

nUhment or blance of fhbftitution, (for the letter is not itfelf evidedee, hut merely 
retalktion. ^ JubJlitute for evidence,) it is therefore equivalent to evidence upon 

evidence ; and as evidence upon evidence is not admitted in theft cafts, 
the letter of a Kdzee caiinot be admitte4> 


SECTION 
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SECTION. 

A WOMAN may execute the duties of zKdzee in every cafe except 
punilhment or retaliation, Jn conformity with the rule that the evi- 
dence of a woman is admiflible in every cafo except in cafes of puiiilh- 
ment or retaliation ; for the rules of jurifoidlion are derived from the 

rules of evidence, as was before Hated. 

/ 

It is not permitted to a Xazfe to appoint a deputy,' unlefs he have 
received a fpecial power from the to that edeft ; for although 

he have been himfelf appointed to the office of JidzeCt yet he has not 
been empowered to confer fuch appointment on another .-~-Hence, in 
the fame manner as it is unlawful for an agent to appoint an agent 
unlefs with the permiffion of his conHituent, fo is it unlawful for a 
Kdzee to appoint a deputy unlefs by the authority of the — It is 

otherwife with refped to a perfbn appointed to read the Friday’s 
prayers ; for he may appoint a deputy to a£t for him, fince if any 
delay Ihould happen in the performance of this fervice, the prayers 
would become void and null, as the period for them is fixed: the ap- 
pointment of a perfbn to read thefe prayers, therefore, is virtually an 
argument of his being empowered to appoint a deputy to aft for him, 
with a view to prevent the nullity of the fervice: — contrary to jurif- 
diSlion^ which not depending on a fixed period, is not therefore de- 
feated by delay. 

If a Kdbeeet not. having power to appoint a deputy, fhould never- 
thelefs appoint one, and the laid deputy, «ther in prelence of the Kdzeei^ 
or in his abfence but with his approbation, pafs a decree, the decree 
fb paflM is valid;— -in the fiuxie mariner as where the agent of an agent 
performs any a£t in the prefenoe of the agent, ,or with his conient, 
in .which cafe fu^ a^ is valid.— The ground of this is that the de- 

VoL.II. 4M crec 
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cree being paflcd iu thc prefence of the Kdzee, or with bis app^oba- 
tion, and the being performed in the prefence of the agent, or with 
his approbation, the judgment and reflection of the Kdzee himfelf is 
therefore e:ftrcifed in the c^ie of the decree pafied by his deputy 
and the judgment and iiefle^on of t^e agent in the cafe of the deed> 
done by his ageait,~>which is wbst yiras required.. 

Ib the Tmdm give authority to the KAitee to appoint whomibever 
he pleafed his agent, the pertbn. whom he appoints becomes in that 
cafe the deputyof the Sultan i aiul the is not entitled to diimhs. 
him. 


It is tneuflobent , ufon ev^y Kdzte to nudntain and enfeccethe 
decree of another Kdxee^ unlefs fuefa decree be rqni^iant to tb» doc» 
tru^e of ’lAto KoraHf or of the Soma^ or of the efunions of our do^rs 
in Other words, unkds it be a dedflon unfuj^rted hy authority.*-* 
It is related, in the that ifa J£ils«epa&-a decreein; » 

matter concerniag whidi diflerent opiniiMia have been given, and be 
afterwards fucceeded by another K/Sve^oi a different opinion with re* 
fpeCt to that matter,, the lattesr Kdzfr mnfk neverthdefs enforce the 
decree io made; for it is, a rule that when a j&jitre pafles a decree in. 
a doubtful cafe, the decree is executed accordingly nor. is it permitted 
to a fucceeding Kdatee to refoind it,, becauie although the fucceeding 
be equal in point of judgment fee his psedecefibr, ftill the Judg- 
ment of the predecefibr is in this, inilance allowed a fuperiority,.'be*>, 
caufe of its having been exercifed in^saflibg the decree;, and there- 
fore it cannot be adbAed by the Jv<%ineht of his. fucce^,, which isi 
deemed inferior from its iK>t having been exermfed* . * 

If a K^zer, in a doubtful cafe, detersmne eontrary to hiO tenets,, 
from having forgotten thie^.|>fmcipleaof his lefi, flich decree muft ne- 
verthelefs be enforced, according Ih 

pafs fuch decree knowingly, and iiot though forgietfrilnei8,; thie^ are 
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in that cafe two opinions recorded.-— According to one» the ’’decree ®f 

muft be enforced in that inftance alfo, becaufe the error in it is uncer- 
tain. — In the opinion of the two difciples the decree muft not be 
enforced in either cafe; that is, whether the error be wilful, or pro- . 
ceed from forgetfulneft : and this is the approved cxpofition.-^By a 
doubtful cafo is meant one in regtfd to which there is no particular 
ordinance, either by the word of God, or by the prophet, and con- 
cerning which, oonfequmtly, diderent opinions have been fupported 

the companiont 'and their followers.— Where a great number^ how- 
ever, have concurred, and only a few have di&red, it is not coufidered 
as a dtttAtful cafe. 

Every thing of which the illegality is decreed by th.c Kdz^e from Anarticlede- 
apparent circumftances, that is to lay, from the teftimony of wit- 
neiles, although in redity fuch teftimony be falle, is neverthelefs 1]^ nSerfo*«u** 
fa^o unlawful . — * This is according to Hauefai and he is allb of the thragh die 
lame opinion where the Kdzee decrees the legality of a thing ; pro- prove falfce 
vided, however, that the claim of die plamtiff be founded on fome 
determinate plea, fuch as yurebtfe^ or marriage if, for in- 
ftance, he fhould chum a female Have 1^ aflerting that he had pw- 
ebafed her. 

The K&teee muft n(A paTs a decree againft an ablentee unlefs in the a decree ean- 
prefence of his reprefontative.— maintains that it is lawful for 

* ^ againll an an- 

. a Katei to pals a decree againft an ablentee ; becaufe, upon the efta- fcntec but In 
blilhment of proof by teftimony, the right in the judgment of the 
jKixar becomes evident.— The ai^uments rX our doctors upon this 
point are twofold.— F irst, the paflingofa decree oh the teftimony of 
witneftes is with a view to put an end to coiitention ; and as contca- 

* For inflance, il too peo|4e declare dtit there it a drop of wine in a particuLir vc/lcl 
«f water, and the Kooh in confe^mtee decree it to be unlawful, it muft ^ conlidered as 
fiidi, although the ftllity of their declaration be afterwards proved. 

‘ 4 M a 
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tion Tuppofcs a refulal on the part of the defendant, it follows 
that as his abrence precludes the poffibility of his refufal, no conten> 
tion can have exifted. Secondly, the abfence of the defendaiit 
admits of tvi^o fuppofitions, namely, that (if prefent) he wouldeithcr 
have tlie claim, or denied it; if the Jormery the Kdzee 

muft have palled a decree upon that ground; ot, if the /ert^r, upon 
’teftimony. Now decrees paffed ohi thofe different grounds are of a 
dilHnft nature, fince that which is founded on teflimony is binding on 
aU men, whereas the other is not.--Where, therefore, the defendant 
is abfent, it becomes a matter of doubt with the Kdnee what kind of 
decree he ought to pafs; and hence it is requifite that he fulpend it 
until the arrival of the defendant, when the nature of the decree he 
ought tb pals will be afoertainedv S. 

/ 

Ir a defondant, having firlb denied the claim, Ihould afterwards 
dila'^pear, in that cafe alfo theJEia^e muft fufpend his proceedings 
during his abfence, bccaufe it is requifite that the denial cxift at the 
tine pajjin^ the dbcive, which, is mot the - cafe in, the prefent in- 
ftance>-i-The opinion oS jtboo o» this calc, is different.— 'It is 

to. be (Served that, the reprefentathe oi ubfentce is either one ap- 
pointed by himfelf to aft fof him, (fuch as an agent,) or one appointed 
by LAW, (fiich as an executor nominated by the Kdnee, ) of, laftly, 
one who’ ftands as virtual reprclentative„ by the. claim which the 
plaintiff prefers againft the abfentee being alfo a caufe of claim, againft 
feme pcrlba prefent. This laft may opeur in various modes; and the ^ 
following mayferve for an example,.-^ A- perlbn eftablilhes, by tefti- 
mony, his right toahoufe in the 'po^^ particular, perfon, in 

virtue of his having pucchafcd it from an ablentee, who was at that 
time the pri^ieto* of it, and from whom. the. prefent poffcflhc has 
. ulurped it in which cafe, if the pqfleflibr deny all this, and the 
jduntiff eftablilh it by evidence, thc“Ad»er P®l8. a. decree re-- 
lating both to the abfentee and the perfon prefent^; nor woidd the 
denial of the fale by the abfentcej ^'he foouW afterwards return, be 

credited. 
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credited, becaule the purchafc.of the houfe from its proprietor is the 
caufe of that which the plaintifT claims from tlie peribn preietit, 
namely, the right of property in the houfe. In fuch cafe, therefore, 
the peribn prclent .Hands as the agent for the abfehtce, and liis denial is 
conlequently equivalent to that of the abfentee.— The ground of this is 
that the plainti^ is not capable of proving his claim ag&inll the perfon 
prelent, unlefs he firft ellablilh it agaitiH the abfentee.. The perfon 
prefeiit is therefore conlidered as the reprefentative of the abfentee ; 
and hence the decree of the againft the peribn prelent Hands as 
a decree againft the ablcntee.— Where, however, the claim* of the 
plaintilF upon the ablentee is the condition of Ibmething- which he 
claims againft the perfon prelent, the latter is. not in that cale conli- 
dered as the repreftntative of the.abfente& A full difcullioa of this is 
to be found in the ydtmu 

» 

It is lawful for a Kdxee to tend the property of orphans, keeping The Kmm 
a record of it in writing { becaufe fuch loan is advantageous for the “rowr^of 
orphans, lince it tends to preferve and fecure their property ; and the 
K£%ee has the power of enforcing the reftitution of it.'-— An exe- 
cutor ^ on the contrary, is refponfible for tb* property he lends, as is 
alfo a father ^ becaule neither of them has the power of enforcing a 
wftitutioB of it,. 


CHAP. 
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C H A P. m. 

Of Arbitration*. 

Anubittttor Ip two perfoHS appoiift an arUtnMrH and expreis their fatis^dtion 
theqwjitie* award pronounced by hisn, fuch aWird is valid; becaufe, as 

eOentui to 4 thefe pedohs have a power with refpeft to thOtn^ves, they confe- 
quently pofiefs i right to appinnt w ariritrator between them, and his 
' award is therc^lre l^ing upon them^^This b where the perfon lb 
appointed poflefies thequalitications of a Kdsue ; for as he foands in that 
rebtion to the other two, it b therefore requiiite that he be compe- 
tent to difcharge :the fun^^on of a 

Xk null not It b not lawful to apprint a Save, or an infidd, or a perfon that 
punilhed for (hmder, or an infant, to aA as an arbitrator; 
jtrtr, or tn Jjecaufo none of thefe b competent to be a witnels. 

tM/OMtl 

but he may If an onjuft man be appointed an arbitrator, it is valid, becaufo 
rif thb validity of hb appointment to the office of JTdarf, as has been 
•already explained 

t 

If two men appoint mother ^an tnUtrator, liillk is lawful for 
^^ar- either of them to recede before he ^ves hb award, bepaufe as the ar- 
f^the bitrator has received lus powers from them, he cannot exert thofe 

award. ' powers without theb confont. The award, however, when given, 

is binding upon them, as the power^of the ri-bitrator over them was 
«ftabli(hed by their own agreement. - 


* Arab. TMam% 
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Ir the parties refer die award of the arbitrator to the Kdzee't and On « nkf 
it be conformatde to his opiniont he mufl; caufe it to be carried into ^ 
execution, becauie it would be ufelefs to annul it, and then pals a, 
fimilar decree.— But if it be contrary to his c^inion, he muft annul it, nward, ir tp- 
as the award of an arbitrator is not binding on the Kazect lince be did 
not authorize it.. 


The appointment of an arbitrator is not ralid in cafes- where pu- ^ 

nilhment or retaliation is incurred, becaufe the ^rty has no power cor it invalid 
over his own blood, and is therefore not capable of afUgning it to panlftmcnt 
others. Lawyers have obforvedi that the particular exception of retai* 
liation and punifliment affords an argument of the legality of arbitration 
in all other contefled queftions, fuch as divorce, marriage, and the 
like. This is approved. StUl, however, there is a neceility for a 
ratification of the award in thefe cafes by a decree of the KdzeCf in 
order that a controul being maintained over mankind, their prefump- 
tion may be refbrained,. for otherwise men would continually fettle 
their differences by a private reference,, without regard to the 

LAW. 

If, in a. cafe .of homicide from error, the flayer and the heir of 
the deceafed appmnt an arl^rator, and he award a fine of blood to be 
paid by the tribe of riie flayer, fuch award is of no effeA in other 
words, the heir is not entitled to exa£t fuch fine from the tribe in 
virtue of the award, for it has no force over them, as they did not 
authorize the arbitrator.— If, allb,. die arbitrator award the fine to be 
paid by the Jl»y€r^ the KAtet mtrib annul it, as being contrary to the 
LAW, which pfeforibes the fiiie to be paid by the tribe;; — excepting, 
however, where the fa£k is proved' by the confeflion of the flayer ; for 
in that cafe the tribe ace. not liable to the fine. , 

% 

An artatrator ia empowered to hear the witnefTes of the plaintiff, tte m«y «c 
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and airo to pafs an award upon the denial or acknowledgment of the 
parties, becaufe this is agreeable to the*!. aw. 

If an arbitrator give information to the KHeOf of the acknowledge- 
ment of oiie of the parties, or of the integrity of the witnefles, at a 
time when both the parties continue to adhere to his award, fuch in- 
formation mull be credited, and the Kdzfe muft not afterwards credit 
the denial of either of the parties, the arbitrator's authority ftill 
continues unihaken.— If, on the other' hand, he give information to 
the JSJzff relative to his ^nuarJ, is, if the parties dilpute con- 
cerning his award,— one of them faying that ** it Was to /wh or fucb 
“ cffedt,” and the other denying this, and the arbitrator inform 
the Kdzee XbiX. “ he has awarded found yo,")— his information 
muft n<H: he credited, fince in fuch cafe his authority no longer 
endurCtu-^ 

* t 

Tije determination of every peiibn a«fting in the capacity of a 
judge (whether he be a Kdzee or an arbitrator) in favour of his fa- 
ther, bis mother, his child, or his wife, is null and void, becaule 
evidence in favour of any of thefc relations being unlawful on account 
the Tufpicion which it fuggefts, a determination in their favour is 
allb unlawful, for the fame reaibn. — A determination, however, 
agamji any of thefe relations is valid, becaule evidence againft them is 
accepted, fince it is liable to no fulpicion. 

If two perlbns he appointed iubitrators, it is incumbent upon jhem 
to a^ conjundlively in ^ving a determination, as this is a matter 
which requires wifdom and judgment. ' - * 
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SECTION. 

MiscELLANEOtrs CASES relative to JuDictAL Decisions. 


In a houfe, of which the upper ftory belongs to one man, and the 
under ftory to another, the proprietor of the under ftory is not en- 
titled to drive in a nail, or to make a window, without the permiilion 
of the proprietor of the upper ftory.— This is the do(ftrine of Hanerfa. 
The two difciples hold that the proprietor of the under ftory may do 
anya^t whatever with refpe£l to it, provided no injury refult to the 
upper ftory. The lame dilagreement alfo I'ubfifts with regard to tlie 
proprietor of the upper ftory building upon that foundation. Some of 
our lawyers remark that the doArine aferibed to the two dilciples is 
only an explanation of that of Haneefa, and that, in reality, there 
exifts no difagreement between them. — Others again fay that, ac- 
cording to the two difciples, there is a perfeA freedom ; — in other 
words, either of the proprietors is at full liberty to do whatever aA he 
pleafes with relation to his property; for property, in its very nature, 
implies a perfed- freedom with regard to it, reftridions upon it being 
merely fupervenient, and fixed in order to prevent any detriment to 
another. Hence if the detriment be only doubtful, and not inevitable, 
the proprietor cannot lawfully be reftraiiied from ading upon his own 
property. According to Haneefa, on the other hand, there is a rc- 
ftridion; — in other words, neither of the proprietors is permitted to do 
any ads with rpgard to their relpedive property without the permif- 
fion oPthe other,* becaufe fuch ads affed a place with which the 
right of another is conneded, and that right is facred from any ad 
of his, in the fame manner as the right of a mortgager or a leflee. — 
Befides, the freedom and ablblutenefs of the property to its owner is 
here fupervenient, lince it depends on the confent of another: fo long, 
VoL. II. .4 N therefore, 
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therefore, as that confent is doubtful, ttie original reftriflion operates. 
In thefe cafes, moreover, the detriment is not eventual^ but is in 
fome degree certain \ fince the driving in pf a nail or wedge, or the 
breaking of the wall to make a window, tends to weaken the edifice, 
whence thefe a£ts are prohibited. 

K paffaee jp there be a long lane, parallel to which, either on the right or 

cannot be ' . ./- xt- 

made into a left, runs another long lane, not a thoroughfare, (that is, not open 
pnvatelane. both ends,) it is not permitted to any of the inhabitants of the firft 
lane to make a door to open into the iecond lane ; becaufe the objeft of 
making a door is to obtain a paflage to and fro ; and.t'he Iecond lane is 
not free to the inhabitants of the firft, fince not being a thorough- 
fare, the right of paftage through it belongs only to the inhabitants of 
, it.— Some have faid that it is perfectly lawful for any of the inhabi- 
tants of the firft lane to open a door into the fecond; becaufe the 
opening of a door is nothing more than the breaking of a wall by its 
proprietor, which is lawful; but that the prohibition againft pafiing 
to and fro neverthelefs remains in force. The authentic do£trine 
however is, that the opening of a door, in fuch cafe, is unlawful; 
becaufe after the door is opened it will be difficult to prevent a con- 
tinual thoroughfare ; and alfo, becaufe there is a poffibility that after 
.fome time the right of paffiige might be claimed by the perlbn whO' 
made the door, and the very circuniftance of the door might be 
pleaded as a proof of his right. If, however, the fecond lane be not 
long, but Jhort, the inhabitants oS the firft lane have a right to open 
doors into it ; becaufe they have a right of pallage through it, finpe 
on account of its fliortnefs it is ccHifidered as a courts in wliich 
all have a right of participating, whence it is that they have all 
an equal claim of Sbqffa in cafe of the fale of any oi the houfes 
in it. ’ 

An indefinite If a perf<)n vaguely claim fomething belonging to a houfe, and 
com^nnLd! proprietor of the houfe deity his right to any thbg, but after- 

c wards 
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wards compound with him* fdr his claims fuch oompofition is valid ; 
for although the article in difpute was not known, yet a compoiition 
with a knonun article for one that is tMknown is lawful, according to 
our doctors, fince as the article compounded for merely drops^ the 
uncertainty concerning it can never create ftrife ; — for uncertainty, 
in a matter ‘Which drops^ leaves no room for contention, as this can- 
not occur but in cafes of uncertwity relpeding things the delivery of 
which is required. 

If a perlbn claim a houfe in the poileflion of another, on the plea Cafe of a 
that ** the pofleflbr had, at a former period, made a gift of it to him,” 
and upon being required to produce evidence, Ihould then lay “ he and 
** denied the gift, and I therefore bought the houfe from him,” and 
produce witnefles, and they attell the purchafe, but Hate the date of 
it to be antecedent to the gift, fuch tellimony is not admilliblc, be- 
cauie of its diHering from the afiertion of the claimant with refpc^l to 
the date of the deeds ;—whereas, if they were to atteH the purchafe 
as having been made pojierior to the gift, their teftimony would in 
that cafe be admitted, becaufe of its conformity'to the claimant’s plpa. 

If, on the other hand, he plead a gift, and then bring witnefles to 
prove the purchafe previous to the gift, without mentioning the de- 
nial of the gift by the donor, in this inftance alio the evidence is not 
admiflible.— This is mentioned in various copies of the Jatna Sagheer ; 
and the reafbn of it is that the claim of the houfe, in virtue of a gift, 
is an acknowledgment of its being the property of the giver; but 
frorp which the claimant afterwards recedes by declaring that he had 
purchafed it prior to the gift, which is a contradiction. — It is other- 
wife iq the forhicr cafe ; for there the purchafe is declared to be poJie~ 
r 'tor to the gift ; and a declaration to this efl^Ct, fo far from denying 
the property to have exilled in the donor at the time of the gift, is 
rather a confirmation of it. 
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t 

If i perfon poflcfled of a female flave fay to another you pur- 
“ chafed this flave from me, and have not paid me the price,” and 
the other deny the fate, and the poflefK)r of the flave determine in his 
own mind to drop th6 fuit, and of Oonfequence refrain from any fur- 
ther contention with the other, he may then lawfully cohabit with 
her, fince the denial of the purchafer annuls the fale in the lame man- 
ner as where both parties deny it. 

Objection. — How can the lale be annulled by the mere deter- 
mination of the feller in his own mind to relinquilh the fuit, flnce no 
contra<As can be annulled by the mere determination to annul them; 
whence it is that, in a fale with an option, if the poiTeflbr of the op- 
tion determine to annul it, Hill the annulment does not take place im- 
mediately on the forming of fuch refolutipn ? 

REPi,Y.~In the cafe in queftion the lale does not become null 
merely by- the determination, but becaufe of the* determination 
being joined to a conduct that manifefts it, fuch as the detention 
of the flave in the proprietor’s pofleflion, his carrying her away 
from the place of contention to his own houfe, and his uling her as a 
fervant. 

If a. perlbn acknowledge that he had received ten tHrms from an- 
other, but afterwards aflert that they were Zeyf., or bad^ in that cafe 
his declaration mull be credited ; becaule bad dirms^ although of an 
inferior value, are neverthelefs of the Ipecies of tSrmSf whence if, in 
a Sir/ fale, a perftHi take pofleflion of bad ones in exchange for good^ 
it is valid. As, moreover, a receipt of Srm is not reHrided to good 
ones, it does not follow, from his acknowledgment of the feizin, that 
the dirms were good; and fuch being the cafe, his.declaratioQ mull 
be credited, becaufe he denies the receipt of good dirms^ which is his 
right. — It would be otherwife if he were to declare that ** he had 
“ received ten good dirms,” or that he had received his rights * or 
“ the price of his wares,” or a dilcharge of his claims,” and af- 
terwards to allege that the dirms yfWC bad \ -for in neither of thefe 

cafes 
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cafes would bis declaration be credited ; becaufe in the firft cafe he 
exprefsly acknowledges ^he receipt of good tSrmsi and in' the, three 
following he noakes fuch acknowledgment by implication, and there- 
fore his fubfequent declaration to the contrary,^ being cdhfidered as a 
prevarication, is not credited *. 

If one perfbn fay to another ** I owe you one thoufand dlrrflw,” a creditor 
and the other reply ** you do not owe me any thing,” but afterwards, debtor? ac- 
in the fame meeting, fay “ you owe me one thoufand dirmsy' in 
that cafe he is not entitled to any thing unlefs he adduce proof, or afterwajdt 
the debtor verify his affertion ; becaufe the debtor’s acknowledgment hit claim bm 
was virtually annulled by his denial ; and his fubfequent aflertion of {jfe’Srttor? 
courfe becomes a claim ^ novoy which therefore requires either to be veriBeadon. 
proved, or to be verified by the debtor. It is otherwife where a 
perfon fays to another “ you bought certain goods from me,” and 
that other denies; for he might neverthelefs afterwards, without 
prevarication, confirm the declaration of the perfbn in queflion in the 
fame meeting; becaufe in a contrafl of fale one of the parties only 
cannot annul it ; in the fame manner as one of them is incapable of 
making it. — The reafon of thia is that the acknowledgment of a con- 
tract of fale is the right of the buyer and feller jointly, and therefore 
the contract is not annulled by the denial of the purchafer only ; the 
confirmation of the purchafer, therefore, . after his denial, is valid, 
fince his denial did not occafion an annulment. — perfbn, on the 
contrary, in whofe favour an acknowledgment is made, may of him- 
'fclf annul fuch acknowledgment by a rejection of it; and his fubfe- 
quent aflertion correfponding with the acknowledgment is not a cor- 
roboration of dt^ becaufe the acknowledgment did not then Oxift, it 
having been virtually done away by his rejection of it. — ^Hence the fub- 

i 

* Here follows an account of the different gradations of dirms from good to bad, 
which is omitted in the tranflation, as it will hereafter be fully explained in its proper 
place. • • ’ 

fequent 
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fequent ailertion is a claim de »ov0, which conTequently requires either- 
proof by witnefles, or the verification of the debtor. 

If a perlbn make h claim upon another, and that other declare 
that he never owed him any thing, and the plaintiff* prove, by wit- 
nefles, that th? defendant owes him one thoufand dlrms., and the de- 
fendant, on the other hand, prove by witnefles that he has paid 
the lame, in that caie the evidence of the defendant muff be credited : 
and in the lame manner alfb, the evidence of the defendant muff be 
credited, in cafe it tend to effablilh his having obtained a releafement 
or difcharge of the claim.— Z^r maintains that the evidence of the 
defendant muff not be credited, .fince payment is a branch, of obliga- 
tion, and the defendant having denied the exiffence of the obligation 
at any period, is therefore evidently guilty of prevarication. Our 
doctors, on the other hand, argue that a confiffency with regard to the 
denial and the proof is here poflible, becaufe unjuff debts are Ibme- 
times paid to avoid litigation, and relealements from them are like- 
wife fometimes given. Sometimes, alfo, a defendant, after denying 
the validity of the claim, compounds with the plaintiff* ; and in fuch 
cafe he is bound to pay the compofition, notwithffanding the debt for 
which it was made may have b<»n unjuff.— If the defendant declare, 
**. I owe you in that caffe alfb his evidence, to' the effe<ff 

above recited, is creditable, becaufe of its perfect conformity with the 
aflertion that “ he owes him nothing^* which evidently means at that 
time,, in as much as he proves that he had afterwards paid it to him. — ^ 
But if he wemto fay “ I never owed you' any thing, and I do not 
“ know you,”— the evidence he might afterwards produce of his 
having paid the debt, or of his having obtained a releaifetnent from it, 
would not be credited; becaufe the contradi£lion between his afler- 
tion and the evidence cannot in this cafe be reconciled, fince no man 
enters into the bufinefs of giving or receiving with one of whom he 
has no knowledge.— remarks that in this cafe alfb the evi- 
dence muff be credited, becaufe thc’ contradiiffion that fubfiffs is not 

wholly ■ 
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wholly irrcconcileable, in as much as women who are kept concealed 
often tranlaiS); bufinefs mediately through others, without knowing 
the perfon with whom the bufinefs is concluded; and it allb often 
happens that men of rank, when a mob aflemble at their door and 
make a noife, defire their agents to give them fome money to pacify 
them. 

Ip a perlbn declare that ** he has purchali^ a female flave from CaTeofadiA 
“ another,” and that other deny that he had ever fold her to him, and 
the purchafer having proved his aflertion by witnefles, an additional 
finger be difeovered on the hand of the flave, and the feller prove by 
evidence that the purchafer had exempted him from refponfibility for 
every defeft, in that cafe the teftifnony of the feller muft be rejefted, 
fince he is evidently guilty of prevarication. This is the dotflrine of 
the Zdhir Rawdyet, It is related, as an opinion of j^boo Yooftf^ that 
the evidence of the feller muft be credited, becaufe of the analogy of 
this cafe to that of debt, as before explained, in which it was fhewn 
that there was a poffibility of reconciling the contradidion ; for a re- 
concilement of the contradiftion is alfo poflible in this cafe, by fup- 
pofing the feller to have been an agent for another, on which fuppofi- 
tion the declaration of the proprietor, that ** he had not fold the 
“flave,” would have been true, and his fubfequent plea, of having 
been exempted from a refponfibility for defeats, would alfb have been 
valid. Thus the apparent contradiilion is capable of reconcilement. 

The ground on which, the Zdbir Rawdyet. proceeds is, that the plea 
of having been exempted from a warranty againft defc^ls is an acknow- 
ledgment of the cxiftence of the fale, which he had before denied, 
and hence it necdflarily follows that he prevaricated. — It is otherwife 
in the cafe of debt, for in that cafe the payment is no argument of the 
refpondent’s acknowledging the exiftence of it, fince (as has been 
before explained) unjuft debts' are often paid to avoid ftrife. 


If 



648 

A deed fuf- 
pended» init$ 
efTed^ upon 
the will of 
God, it null. 


DUTIES OP Book XX. 

If a peribn, having Acknowledged a debt to another, ihould fub- 
icribe a deed to that efFedt, and at the conclufion of it infert the fol* 
lowing fentence, “ WhofoeVer produces this deed of acknowledge- 
‘‘ ment, and*claims the thing recited therein, is proprietor thereof, 

if it pleafe God,”— or, if a p^rlbn, having fold fomething to an- 
other, Khould at the end of the bill of fale infert the following fen- 
tence, “ If any perfon (hall hereafter claim the property of the fub- 
** jedt of the fale, in that cafe I am anfwcrable for the fame, if it 
“ pleafe God,” — in both thefe cafes the deeds are of no effedt; 
whence, in the firn; cafe, the acknowledgment is null, and in the 
fecond, the fale is invalid. The two difciples hold that in the 
former cafe the debt is Inadiug, and in the latter cafe the fale is valid ; 
becaufe in their opinion the condition ** 4f it pleafe God” applies, 
not to the general purport of the deed, but merely (in the former 
inflance) to the expreffion ** Whoever produces this deed of acknow- 
“ ledgment,” and fo forth,— or (in the latter) to the exprellion ** If 
** any perfon (hall hereafter claim,” and fe forth; becaufe the delign, 
in drawing up deeds of acknowledgment and of fele is merely to cor- 
roborate and confirm the aA ; and if the expreflion in quefeion had a 
reference to the whole- deed, this defign would be defeated. Hanerfa, 
on the contrary, being 6f opinion that this condition applies to the 
whole of the deed, therefore holds it to be invalid*. — It is to be ob- 
ferved that if a blank be left at the end of a bill of fele or deed of ac- 
knowledgment, and the words “ it pleafe God” be afterwards 
written, our lawyers are of opinion that the claufe does not a^dt 
the bill or the de^ becaufe the blank, in «ther cafe, marks the con- 
clufion. 

* Theufguncats bolji of the tiro difciples and of Hantrfa are more fiiily detailed in the 
original i lg|t as relate to principles prefer to ijas At oKt language, tte tnuiflator has 
given «iily>dw of thetn. 


CHAP. 
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CHAP. IV. 

Of the Deofces of a Kdaste relative to Inheritance. 


If a chriftian die, and his widow appear before the KiMte as a Muf- c»r«orche 
and declare that ** (he had become ib Jinee the death of her 
hutband,*' and the heirs declare that Ihe had become ib ^art his 
death, thdr declaration mtift be credited. Ziffer is of opinion that after havinc 
the declaration of the widow muft be credited ; becaule the change of * 

her. religion, as being a fupervenUnt circumftance, muft be- referred to 
the neareft poftible peri^. The arguments of our doctors are, that as 
the caufe of her exclufion from inheritance, founded on difterence of 
ftiith, exifts in the prelent, it muft therefore be con&lered as extant 
in the preterite, from the argument of the prefoit ;<->in the lame man* 
ner as an argument is derived' from the prelent, in a cafe relative to 
the running of the water courfe of a mill that is to fay, if a difpute 
arile between the lellbr and lellee of a water-mill, the former aflerting 
that the flream had run from the period of the leafe titt the prelent 
without interruption, and the latter denying this, in that 'cale, if the 
ftream be running at the period of contention, the allertion of the 
kjor muft be credited, but if otherwile, that of the kjfee. As, 
morMver, ap argument drawn. from apparent circumftances is proof 
fuificient to let afidc the claim of a plaintiff, it follows that the ar- 
gument in queftion fulfices, on behalf of theheirs* to defi^-the 
of the widow. — With relpeft to what Ziffer objeds, ll»^^ 

lerved that he has regard to the argument of appareiit cirduihnHnces, 
foreftahlilhing the claim of the wife upon her huftnnd*# eiC^e, and 
Vox.. li. * 4 O an 
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an tf^ument of thia nature (^s not foffice as ffoof to eJltAiyh a 
riglit although it would fufllce to oeffff/ one. 

If whole wife .wi^ oiKe a Cliriniani ihoulddw, and 

the widow appear before the Ithtre as a Mi0imdr and declare that 
Ihe had embraced the faith /r;er to the death of her hulband, and 
the hem al^ .tfae.)CDntjiu 7 ,-^mvthh)l^^ alfo the afieitiokof the 
heirs muft be credited, for no regard is paid, in this inftance, to any 
argument derived from prelent circumftances, (as in the cafe of the 
water<mill,) . hace fuchaa argument is not capable of eftabliflung a 
claim*, and the widow is here the claimant of her h|uftaod*s property. 
With to the h^s, on- the contmry» they are rqpellants of the 
claim* ^piohai^ty h an argument in th«r favour* lipce the Ifianof^ 
^ .the . widow Is ^pervenient* .^d is therefore an arg^ent 
agamft her. 

If a perfon who had depofited fopr. tbeulsuid in the hands of 
another AouM die, aPd the troftee acknowledge a certain perfon to be 
the fon of the ^eceaied, and his truennd only hear, be is-bound to pay 
to that perfon.the four thoufand which he held in, truft ; becaufe 
in this cafe he m^es an ackn^ledgmoit that what he retains in truD; 
is the right of the heir, and confequently k is the fame as if, during 
me Ufe of the perfon frs>m whom he received die depofit, he had ac- 
knowledged that it was his right. It is otherwile where s trufiee 
makes an acknowledgment that a certain perfon has been appointed an 
agent forjemn by the pr<^rietor» or that fuch auone hasp»rri&<^</tbe 
depofit from the proprietor ; for in that c^e he ^uld not be defired to 
deliver up the depofit, hecaufe this acknowledgment pro’^es the adtuu 
exifieuce of the depofitor, fince it fhews him tobe ftill imng. His 
acknowledgment, therefore, of the agency or the purchafe, is an ac- 
JkpQwledgment sdFeding the property <£ another : but this cannot be 
ibbjefled to an acknowledgment mait fay a trufiee after ths death of the 
"propHeter, forupdh tfaat event thi‘'^rpj|^y dev^ves upon die heirs.^ — 
6 ■ ' ■ • ' ' " . It- 
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It is othcrwUe whfere a 'debtor acknowledge^ that perj^ haS 

been appointed agent for leizih by his cre^or; for die acknowledge- 
ment here relates to his own property, in as much as he pays the debt 
by means of his own property, and the agent receives dil fame ; and 
hence, after fuch acknowledgment, he becomes bound to pay it. — ‘If 
the truftee, after making an acknowledgment in favour of the fbn 
and heir, in the manner above related, fhoUld again make an acknow- 
ledgment in favour of another fbn, and the one firft acknowledged 
deny the fame, in that cafe he [the truftee] is bound to pay the whole 
to that one; becaufe after fuch acknowledgment became binding (in 
the manner already explained) his tenure of the property was no longer 
valid : and hence his fubfequent acknowledgment in favour of the 
other fon is an acknowledgment with refpe£); to the abfolute property 
of the firft fon, and is confequently invalid, — in the fame manner as 
holds where the firft fon is notorious ;-^nd alfb, becaufe, as at the 
time when he [the truftee] made the acknowledgment in favour of 
the firft fon, no other fbti appeared to aflert his right, the acknow- 
ledgment was therefore valid; but as the firft fbn is prefent to deny 
the acknowledgment afterwards made in favour of the lecond fon, that 
acknowledgment is therefore invalid. 


When a divifion is made of the effi^s of a deceafed perfon be- inthedivifioa 
tween his heirs and creditors, the K4xee muft not require fecurity 
either from the heirs or the creditors, as a precautioa in cafe of the mull not lie* 
appearance of more heirs or more creditors, for this woukf be 6^- ^ri,y ftocn'* 
preflion, as being a deviation from common praftice. This is ac- "r 

cording to JIaneefa. The two dtfeipies maintain that he muft re- bchaiforthoft 
r^uirc tecurity.-7-This difagr^ment relates to a cafe where the debt of JbfenT.*’^ 
the creditors and the right of inheritance is proved by evidence, and 
where they fevetally declare tliat they know of no other debtors or 
Heirs than themfelvcs.,--Thp resjfoning adduced by the twh difcipics 
in fupp(Mrt <^'tfaeir opiniem is, thftt the Kd%ee is the confervator of the 
rights of theabfdit; and it is isKift probable that Ibme of the creditors 

4O z or 
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or heirs may be abient^ fince death is often fodden* and may happen 
at a time when they are not allprefent; and as the taking of fecurity 
is on this account an adviieable precaution, the K^e muft therefore 
take this precaution, in the fame manner as he ezadls fecurity when 
he delivers a trove, or a fugitive ilave, to the owner, or when he 
awards maintenance to a wife from the eftate of her abfent hufband. 
The arguments of upon this point are twofold. — ^F irst, the 

right of thofe that are prefent is cftablilhed with certainty in cafe of 
there being no abfent heirs, and is eftablilhed in the mean 

time, even if there be abfent heirs; and as it is incumbent on the 
K&zee to adf according to what is apparent to him, he muft not fuf- 
pcnd his proceedings in favour of thofe that are prelent, by exacting 
fecurity for the rights of the abfent, whole, aftual exiftence is uncer- 
tain :~in the lame mahnef as' where a perfon eftablilhes the purchaje 
of any tlting itt the hands of another; — or a debt due to him by a Have ; 
that is, if a perfon prove a right by purchafe to a thing in the pof- 
feflion of another, it is the dtity the Kdzee immediately to order it 
to be delivered to him without exading fecurity, although another 
may eventually appear and ck»m it in virtue of a prior purchafe;— and 
in the £une (oaraer, if a pdHon prove a debt due to him by iHlave, 
the muft order the (lave to be fold, to the end that payment 
'may be made from ^e price, without exafting any fecurity, although 
there be a pofiU^ky of another creditor .afterwards appearing. — 
SvcDttDLY, . the principal is' unknown, ’and feOurity is invalid if the 
principal be not dearly pointed out, — as where, for inftance, a perfon 
lays to leveral debtors. ** 1 am bail for see of you,** in which cale th^ 
iecurity is invalid, becaufe the a£tiial principal is not lignified, Qot- 
withftanding there be a certainty of his exiftence. In the cale in quef- 
tion, theiibfore, the, fecurity is invalid a fert 'mi, lined even vbo ee* 
ijience of the principal is uncertain.— It is otberwile in the cale of de- 
creeing ma'uitaninipito'the wifeof an abientee from the effi^ d har 
hufttani^ b^ufe riglit.heing 1^ and eftablilhed,,i^.per^ 
^^^our of whom the ftcarity 'ia |ii^ is -not untertlii^d^Ith 
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ipe£t to the cafe of a fugitive flave, or a trove prope^y* there are two 
traditions.»-Concerniiig thofe, however, there is allb a difference of 
c^inion. — Some have faid that if the Kdzee give a trove property to the 
proprietor, on his defcribing the marks, or a fugitive ilave to his 
maffer, on the acknowledgment of the flave that ** the laid perlbn is 
his mafter,” it is incumbent upon him, in either cafe, to takelccu- 
rity. — And all our doctors coincide in this opinion ; bccaufc the right 
of the receiver is not proved, whence it is in the power of the KJzect 
if he pleafe, to withhold the flave from the perlon in queflion alto- 
gether. 

If a perlbn prove, 1^ evidence, that a houle then in the pofleflion the joint 
of another had been left between him and his brother, who is abfent, ^ptopeny 
in that cafe one half of the houle muff be given to him, and the other ^rlbn, 
half left in rhe hands of the perlbn vfho has pofleflion } and no lecu- iheprcfent 
rity muff be exaiffed from him.— This is according to The w« fhare: but 

two dilciplcs are of opinion that if the ^ffeflbr deny the right, the 
lhare of the abfent brother njuff be put into the -bands of a truffee bekifof him 

, , « • 1 - ■ At t . ^ wlwitabfcnt. 

until his return ; but if he acknowledge qic nght» it mult then be left 
in his pofleflion; — for they argue that a denier^ as being, an opptnent^' 
cannot be trufted with the property; whereas it may be entrufted to 
an acknowledger^ as he is a frieialand confident.— The argument of Ha- 
neefa is that the decree of the KSxee, awarding that ** the deceafed left 
** the houle to his heirs,** is a decree merely in, ftvour of the decee^edi 
for inheritance cannot take place unlefs the property of the perlcm 
throygh whom it devolves be proved; and as there is a probability of 
the deceafed having conffituted the pofleflbr truffee, it follows that the 
houle cannot bS taken from him! as holds in the cale of his acknow- 
ledging it. — In regard to his denial^ it is virtually annulled by the de- 
cree of the JiGCere; and there is « probability of bii not denying the 
ri^t again, .becaule the difpute in queffion has become knowis both ^ 
to himlelf fnd Uie fdzee,-^U the«|>im, in the cafe in queffion, relate 
mt^abU property, fomf bave&id that the article is to be taken 

from 
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from the pofle^r» according to aU our dodors ; becauie^here jb ft ae- 
ceiilty for the coafervation of it; and this is anfwered' in the beft 
manner bj^^^he taking of it from the pofiefibr, who, on account (rf* bis 
denial of the right of the other, may convert it to his own ufe, eildu^ 
from oppofition, or from a belief of its being his own right : but when 
the £i(^« ^akes it from him, and depolits it with a truftee, the pro- 
baWlity is that the truftce, from his integrity, will take care of it. 
The cafe is difierent with relpcft to immoveable property, for that is 
preferved in itlelf; whence it is that an executor, although he have 
power to fell the tfitmteables of an abfent heir, arrived at the age of 
maturity, yet cannot do fo with regard to his immoveable property. — 
Others, however^ have liud that the Ikme dilFcrence of opinion fub> 
fills with regard to moveable as obtains with refpe£l to immoveable pro- 
perty is t6 be ohierved that the opinion of Hane^a^ that the half 
ouf^t to be left in the hands oi the polleilbr, is the mod authentic, 
becanfe there is a aecelhty for confervation, and this is anfwered in 
the bed poffible nunner 1^ putting it in the hands of one who is re- 
fpohiible in cafe of its lod, fince it is likely that he will be mod care- 
ful of it.— The poffisdbr, moreover, is refponfible in confequenife of 
his denial, whereas a trudee is not. — ^With refped to what is further 
fi jid, that ** no Security mud be exafled,” it proceeds on this prin- 
ciplcti th^ the exatlion of-bail is an occafion of litigation and conten- 
tion ; and it is the duty of the Kdzee to prevent thefe,— pot to excite 
them.— If, in the in quedion, the abfentee returif, there is no ' 
necedity for again producing evidence, beoaule he is entitled to the 
half in virtue of the Kdaee*s decree ip favour of the heir that ws^ pre- 
fent ; for any oiie of theb^m of a dcceafed perlbn dands as litigant on 
the {»rt of all the others, with, refpe^ tp any thing’due to or fy the 
decealed, whether ^bt or fujj^Sanoes dnee the decree of the 
Kdzee, in fuch- ciie, hf m reahty ^ favour of or againd the dp- 
ceafed; and any one' t^tbe hepf es his reprefea^tive 

reid'*’d: to fuch decree^— Ib'.tt re^ed to; siting 

of the portion doe to at^i^ ^ebi|l the edate a peilba da* 

ceadd) ; 
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ee«M; that U to fay, a part of the heirs, akhoagh they be liti^nts 
oa behdf of ai^her heir, ciuaaot, however, tdce po£^!k>nof his 
pctfticKi on hk behalf, becaufe a perfon, in taking ate for 

himi^, arid is therefore incapable a£Hng in it, as agent, for an- 
other. Hence the perfon preient is not entitled to receive any other 
portion than his own : in the fame manner as where an heir claims a 
debt due to the deceafod, and the Idxee pafies a decree intiis fovour s 
in which cafe the heir, although he flood as litigant ki behalf of 
the other heirs, is yet not entitled to receive their fhares.of the 
debt. 

Objection. — If one heir be litigant in bteilf of the other, it 
would follow that each creditor is entitled to have recourfe to him for 
payment of his demand ; whereas, according to law, each is only ob- 
liged to pay his ottm fhare. 

Reply. — "Ac creditors are entitled to have recdurfo to one of fe- 
veral heirs only in a cafe where all the effete are in thd hands of that 
heir. This is what is flated in the Jatmt EaSeer} and thdreafon of it 
is that although any one of the heirs may i£l as plaintiff \ti a caufo on 
behalf of the others, yet he cannot a£l as defendant on their behalf, 
unlels the whole of the effedts be in his pofl^on. 

If a pCrfon fay, ** I devote my pro^ty in alms to the diftreffed,*' An«Im»-gift 
in that cafe the word property^ thus generally ufed, is conflrued to ciudel all 
mean that part of his property which is fubjed to ; whereas, if 
a perfon fay “ I bequeath the third of my property'* the term property 
is in that cafe conflrued to apply to his property of every defeription. 

This diflinilion is according to a favourable conflruteon.-— Analogy 
would fuggeft,, in the former inilanCe allb, that the vobole property is 
underflood ; and Ibis opinion bos been followed by Ziffer ; becaufe the 
Xttxa property [A 42 /] applies to and includes property of every deferip- 
tion, in a cafe di alms-gfu in the fame manner as in a cafe of bequejl. 

The reafbns for a more favounfole conforuteon cd the law in this par- 
ticular are twofoWi — F ikst; an obligatioa impofed by a perfon upon 

bimfclf 
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himl^is analogous to an obligation impofed by Qod s in (^jsr yroitis,,, 
if a perfon impofe any obligati(»i on himfelf* . it is yalid only wkh 
Ipeft to thofe articles concerning which God has impoled oUi^tions 
upon manhipd: an obligation of almst therefore, impofed by a perfon 
upon himfelf, takes eHed only with refpeft to foch property as Gop 
has impofed alms upon.— Bequeft, on the contraiy, refomhbs inheri- 
tance, as the le^tee focceeds to the property of the deceafod in the 
manneir of an heir ; and hence a bequeft of property is not reftii£ted to 
any particular i^criptm of property.— Sscondlt, from his inode of 
expreilion it is reafonaUe to fuppofe that he undertakes to beftow in 
alms that part of his property only which is fuperfluous, and beyond 
the oCcafion of his wants ; and this is the part on which Zakdt is im- 
pofed. Bequed,. on the contrary, as it takes place at a time when 
the tefo^lili* is free from want, is confidered as extending to the wbole 
of bia pmpcity.— It is to be obferyed that the Ipeaker’s declaration 
** 1 devote my property in alms, dec/* includes alfo his Ajlmree lands, 
according to becaufe land of this defoription is fubjeft to 

the obligation of alms, i^reeably to his tenets, that, in titbe^ the 
conlideration of aim is. predominant.— According Xa Mohammed^ on 
the contrary, his Ajha^te land is not included, becaufe, agreeably to 
his tenets,.the cohl^c^^on of^/^/or/ to the Jiate is predominant in 
//VAy.— His lan^, are however not included, ac- 

corchng to allduir tribute is defigned purely as a fup* 

port to the fhte, and^^nbsr ^ ho cohfideration in it. 

perfon foy ** I devote, my pojfejdws in alms to the dif* 

** treBed,** there is in that cafe. a diffidence of opmion. Sothehave 
faid that this muft be cemBnip] to mean the whole of His property ; 
becauie the term here ufod |ji^G£(] .is of a more gdieral natur^ than 
the term ilfd/ hfod in the £|N^br cafo the dccalion, moreover, , of 
xellridling the ap{dicationVJ^'||^ i]a%lice, . to fuch property as is fobr 
jciti; to Zakdt y is purely the terpa ufi^ on th|t 

occai^q in the Koran ; and the cafe, the term mu^ 

therefore 



C!hap. IV. THE KA Z E E. 

therefore be explained in its common acceptation. Others, again, 
have faid that the terms Milk and Mdl import the fame thing in efted ; 
and this is the better opinion ; fince both terms imply tha^ part of his 
property which exceeds his wants, as was before mentioned ; and that 
is the part of his property fubjeA to Zakdt. — If, however, a peribn 
have no other property beftdes what he obliges himlelf to liellow in 
alms, he muft in that cafe referve a fufficiency for his own fubfiftence, 
and bellow the remainder; and afterwards, upon his acquiring more 
property, bellow a part of it adequate to what he had before refcrvctl. 

With refpe£l^o a fufficiency for fulffience^ Mohammed not deter- 
mined the quantity, bccalifc of the didcrent conditions of men. Some 
have faid that a pcrliui is to referve only one day’s lubfitlcnce, iti calc 
of his being an artificer or labourer; one month’s fubliftcncc, in cafe 
he podefs houfes and Ihops let out upon Icafe ; one year’s iVrblidcncc, 
in cafe he poflefs immoveable property of lands ; and fo on, — in pro- 
portion to the length of time of receiving the income of his property ; 

•—and on this principle a tnerchant is to relerve as much as may lulficc 
till the probable return of his property. >•> f 

If a perfon be appointed executor to another,, and he be not in- The a£ii of 
formed of that circumllance, but neverthelefs fell fomc part of the 
ededs of the decealed, the appointment becomes confirmed, and the withogt any 
iale is valid; whereas fale by an agent, on the contrary, is not valid, frcatlonorhit 
unlefs he be informed of his agency.— This diflincdion is according to 
the Zahir Rawdyet. Ahoo Tooff'is of opinion that the fale by the exe- 
cutor is alfb invalid, becaule an executor is, in fa£l, a perfon ap- ' 
pointed to a^ as agent after the death of the teflator, and mull there- 
fore be confidered in the fame light wrth an agent before death. — The 
reafbn of the diflin£lion, as flated in the Zdhir Rawdyet, is that the 
office of an executor is to reprefent^ not to a£l as agent ; for it refers to 
a period when the appointment of ageniiy would be null. The a£ts of 
an executor, therefore, do not reA ;^upoii his knowledge of the tcfla- 
tor’s will any more than the a£ls of an heir ;— in other words, if an 

VoL. II. 4 P heir 
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heir were to fell fbme part of the effects of the deceafed, not knowing 
that he was dead, the fale would be good ; and fo alio of fale by an 
executor . — Agency ^ Oii the contrary, is merely a delegation, fincc in 
the cafe of igency the power and authority of the conflituent. ftill en- 
dure ; the a£ls of an ?igent, therefore, reft upon hb knowledge of his 
appointment. — ^The ground of this is, that in refting thea£ts of agents 
upon a knowledge of their appointments there is no injury to the con- 
ftituent, fince he is himfelf capable of performing fuch a£ls ; whereas, 
if the afts of an executor were fufpended on his knowledge of his ap- 
pointment, an injury would refult to his conftituent, who is himfelf 
incapable of performing fuch a6;s; 

Ik a man appoint ' another his agent, and, a perfon having 
bpoilg^t him intelligence of this*, he immediately, upon the receipt 
of it, perform fome ad;, (fuch as fale for inftance,) in that cafe the 
ad is valid, whether the informant be free or a flave, of mature age 
or otherwife, an unjuft or juft man; becaufe a iimple information of 
his appointment eftablilhes his right to ad, although it be no way 
binding upon him. 

The difmiftton of an agent is not eftablilhed until it be attefted to 
the agent by two perlbns of unknown charader, or by one juft man. 
This is the dodrine of Hanerfa. The two difciples have laid that the 
law, in this cafe, is the fame as in the preceding ; for as the difmif- 
fton and appointment of agents are concerns of frequent occurrency, 
the notification of one perfon is therefore fufficient. The arguments 
of Hanerfa are that the fimple notification of difmiffion. is- binding, as 
being a caufe of the agent's defifting from adion, aud.iifducing refpon- 
fibility for the property in his poft^on. The notification in queftion, 

* By a perfon is here to be underftood a pOrfon not deputed by the conftknent^ but 
one who having cafually heard of die appointment bringa infonnatioa of it to the 
agent. *■ 

therefore. 
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therefore, is iii one ihape evidence, and conlequently requires one of 
the t\vo conditions of evidence, namely number [of the witncfies] Cjr 
integrity \ in other words, it requires to be atteded by oaejud pcrlbn, 
or by tvuo peribns of unknown character. It is otherwile avith relpedt 
to the ratification of an appointment of agency, iince that is no way 
binding, as has been already mentioned. — It is alfo otherwile where 
the difmiilion is notified by a meffenger from the connituent, becaulc 
the word of a meflagc-bcarcr is equivalent to that of the fender of it, 
from neceffity, and in that cafe, therefore, the atteftation of one juft 
man or two unknown men is not required. — The fame dilFcrencc of 
opinion obtains in cafes of information conveyed to a mafter of the 
crime of his flave,— to the Sbefee of the falc of a houfe, — to a virgin of 
her marriage,— -or to Mujfultnan converts in a hoftile country, who 
have not yet taken refuge in the Mujfulman territory, of particular 
ordinances in regard to religion. Thus if an unjuft perfon infofm a 
mafter that a particular flave belonging to him had committed a crime, 
and the mafter afterwards fell or emancipate the faid flave', it is not in 
that cafe incumbent upon him to pay the atonement, unlefs the no- 
tification of the crime be attefted by one juft man, or by two men of 
unknown charafter, according to Haneefa: contrlry to the opinion of 
the two difciples. — In the fame manner alfo, if an unjuft perfon no- 
tify the fale of a houfe to the Shafee^ or perfon having the right of 
pre-emption over it, and the Shafee fliould not thereupon put in his 
claim oiShaffa^ ftill, according to Haneefa^ his right is not avoided ; 
whereas, according to the two difciples, it is forfeited. So alfo, if 
an unjuft perfon notify her marriage to a virgin, and flie therfeupon 
remain filent, fuch filence, according to Haneefa^ is not an aflent ; 
but according to th# two difciples it is. — So likewife, if an unjuft man 
inform an abfeht* of new ordinances in refpcfl to religion, 

and he ftiould not conform accordingly, Haneefa holds that he is not 
in that cafe guilty of any offence; whereas the two difciples arc of 
opinion that he is. 
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Isj a Kdzee, or Amen appointed 'by him, fell the Have of a certain 
ferfon, in order to difebarge the demands of his creditors, and the 
money, after the receipt, be loft or deftroyed in the hands of the 
Kdzee^ or his Amen^ and the flave be then proved to have been the 
property of fome other perfon, in that cafe neither the Kaxee nor his 
Ameen is refponfible for the lofs ; bccaufe if Kdaees were fubjefit to 
fuch refporifibility, no one would accept of the appointment ; and the 
rights of the people would conlecjuently be deftroyed. — The Kdzee, 
therefore, not being refponfible for the lofs, the purchafer is entitled 
to an indemnification from the creditors on whofe account the fale was 
made, becaufe of the imprafticability of his being indemnified by the 
party with whom he made the bargain. — In the fame manner as where 
an iu.capable infant* or an inhibited flave appoints, an agent for Tale, 
who accordingly fells fomething on his behalf, and, the' price being 
loft after he had received it, a right to the thing fold is proved by 
another; for in that cafe the claim is made on thc confiituent, and 
not the agent, although he be jhe party with whom the bargain was 
made. 

If a command an executor, whom he himfelf had ap- 

pointed, to fell a flave to fatisfy the creditors of a dcceafed perlbn, and 
the executor iii obedience to this order accordingly fell the flave, and 
the flave afterwards prove the right of another, or die previous to hk 
being delivered to the purchafer, and the price in the mean time be 
loft after it had been received, .by, the executor,— the purchafer muft 
in that cafe receive an indemnification from the executor, not from thft 
Kd%ee\ becaufe, having been appointed bytheiC^^<?e to aft as fcxe- 
cutor to the dcceafed, he is therefore a reprefenriMve pf the eleceafed, 
and not of the K&%ee } • and hence, in the feme ihanner as the dcceafed 
would have been refponfible under fuch cifcumftanccs, in cafe he had 
himfelf made; the fale during his lifetfene, fo alfo is the executor for 

* .Meaning an in&nt fo young as ti> be incap able of adiifg for himfelf. 


the 
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the (ale made after his death. The purchafer, therefore, is entitled 
to exaft the price from, the executor ; and he, again, is entitle^Pt) in- 
demnify himfelf from the creditors,^ (ince he acted in the botincls ot 
the fale on their behalf.— If, however, any more property of the de- 
ceafed be afterwards difeovered, the creditors are entitled to receive 
from it the payment of their debts, which are tlill held to remain in 

force. Lawyers have alfo faid -that the creditors are, on their 

part, entitled to receive an indemnification from the eftate tor 
the compenfation they made through the executor, to the pur- 
chafer, fince they incurred that lofs in behalf of the deceafed. 

An infant heir, on whofc account any thing is fold from the 
eftate of a deceafed perfon, is confidered in the light of a creditor ; in 
other words, if an infant heir (land in need of felling fomething, and 
the executor accordingly make fuch fale for him, and the fubjeft of 
the fale afterwards prove the right of another, — in that cafe the pur- 
chafer is entitled to a compenfation /rom the executor, and the exe- 
cutor from the heir. — If, on the other hand, the ^meea of the KJzee 
fell any thing in behalf of an heir which afterwards proves the right 
of another; the proprietor is in that cafe entitled to receive a compen- 
fiition dirciftly from the heir, provided he be an adult ; but if the heir 
be an infant, the Kdzee muft appoint a perfon fer the difeharge of the 
debt from his property. 


SECTION. 

If a Kdzeg fxy to a perfon ** I have fcntenced a certain man to be 
ftoned ; do you therefore ftonc him;”— or, “ 1 have fentenced fuch 
« a man to have his hand cut off; do you therefore cut it off;”— or, 

« I have fentenced this perfon to be fcourged; do you therefore fcourge 

“ him;” 
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him >it is lawful for that perfon to'aA according to the KAzee*% 
ordeni— This is the dodlrine of the Z&htr Rcno&yet , — It is related of 
Mohammed^ that he receded from this doArine, and gave it as his 
opinion that the Kdzee'i dire£lions, as here ftated, are not to be 
obeyed unlels his fentence be attefted by one juft man ; becaufe there 
is a poiftbility of his being in an error; and if that Ihould appear after 
the performance oliluiy of thefe adis, it would be impoftible to repair 
the injury thereby occafioned.— From this it would appear that the 
letters of one Kdzee to another are not valid: — and our modern doc- 
tors greatly approve of this opinion, becaufe many Kdzees of the pre- 
fcnt age are loofe and irregular ; they, however, admit the validity 
of letters from one Kd%ee to another on the ground of neceffity. — The 
arguments of the Zdhir Rawdyet upon this point are twofold. — First, 
the Kdzee here gives information of a matter which he is competent 
to order; becaufe it was in his power to have ordered the execution of 
the fentence immediately ; hence, as he is liable to no fufpicion, he 
ought to be credited. — Second;,y, obedience to a magiftrate in au- 
thority, fuch as the Kdxfie, is declared to be an incumbent duty ; and 
as obedience to him is manifefted in a belief of his word, it is there- 
fore incumbent to believe him. — ^Befides, Imam Aboo Manfoor Maii- 
rad^ has £iid, ** If a K&%ee be learned and juft, believe and obey him; 
“ as there is then no reafon to fufpeft him. — ^If, on the other hand, 
** he be juft but ignorant, it is then requifite to make enquiry of him 

concerning the cale; and if, after a full inveftigation, it fhall appear 
** that his fentence was legally foyndcd, in that cafe (and not other- 
** wife) he muft be believed. — If, on the contrary, he be learned 
** but unjuft in his condufl, or ignorant and unjuft, his orders muft 
** not be obeyed, unlefs' the perlbn to whom he addreftes himielf 

“ difcover the realbn that prompted them.” 

' « ■ 

If a difmifted Kdzee fay to a perfon ** I have taken one ihoufand 
♦♦ ddrtm from you, and paid it to another, according to a decree which 
“ I pafled to that efleft ;” and tUb perfon in queftibn deny this, and 

ailert 
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9 

aflert that the Kdzee had taken it from him uujuftly, Aill the declara- 
tion of the Kdzee muft be credited, and confcquently lie is not re- 
fponlible for the laid fum. In the fame manner alio, if a difiniiTed 
Kdzee lay to a perlbn “ I palled a juft fentence of amputation againft 
** you,” and the other aflert that it was unjuft, the word of the 
Kdzee muft be credited. The law here proceeds on the fuppolition 
that in both thefe cafes the perlbn/acknowlcdge that the decrees were 
palled at a time when he was actually Kdzee ; and the realbn of it is, 
that after fuch acknowledgment on their part, probability is an argu- 
ment in favour of Kdzee \ becaiile the probability is that no Kdzee 
will pals an unjuft decree. Neither is it ncccflary to exaft an oath from 
the Kdzee in either of thelc cafes, becaufc an oath is never put to a 
Kdzeey and both the perfons in queftion acknowledge that he was zc- 
tn^ily Kdzee when he palled thefe decrees. — It is to be obferved that if 
the perfon who, in the firft calc, by order of the Kdzee, took the 
money, or who, in the lecond.cafe, cut off the hand,-— Ihould fcvc- 
rally declare that they had done fo by order of the Kdzee, they are not 
refponftble for the confequcnces, lince the Kdzee was in office when 
he gave thefe orders, and the reftitution of the property to its owner 
was an approved aft on the part of the Kdzee, in the fame manner as 
if he had made the reftitution in the prefence of the defendant. — If, 
on the other hatid, the perlbn aflert that the Kdzee had illued fuch 
orders either antecedent to his appointment or after his difmiflion, then 
alfo the declaration of the Kdzee muft be credited, becaufc he has re- 
ferred the decree to a period which exempts him from refponlibility. 
His declaration, therefore, is credited ; in the fame manner as where 
a peffon fubjeff to periodical madnefs at fixed and certain times, having 
divorced his wife or emancipated his Have, afterwards declares that 
“ he did thefe during his madnefs'^' — which is credited ; whence the 
divorce or emancipation arc rendered void. — In this cafe, however, if 
the executioner of amputation, or the receiver of the money, acknow- 
ledge thefe deeds, they become refponftble for them, becaufe they 
themfelves acknovfledge the performance of a^Sf which induce re- 
^ Ipouftbility, 
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refponfibility ; fmce the authority under which they ailed is doubtful; 
for the aflcrtion of the Kdzee is credited in thefe iaftances merely to 
procure an exemption to himfelf frorft refponfibility, and not to pro- 
cure it to others. It is otherwife in the firfi cafe, where thefe ails 
are allowed to have been performed in virtue of an order from him 
when he was zOxoMiy Kdzee . — ^All this proceeds on a fuppolition that 
the money no longer remains in thO hands of the perfon who had re- 
ceived it in virtue of the Kdzee's decree : for if the money be ftill in 
the poffeflion of the receiver, and he coincide with the Kdzee con- 
cerning the amount, it mull: in this cafe be taken from him, whether 
the perfon from whom, it was originally taken confirm the 
allegation, that “ he had paid the money to that perfon whilfthe was 
“ in office,” or whether he plead that he [the Kdzee\ had taken and 
paid it whilft he was not in office ; becaufe as the receiver here in fadl 
acknowledges that the money had formerly been in the pofieffioo of 
this perfon, his plea of having become /ropr/V/or of the money cannot 
be admitted but upon proof ; and the mere allegation of the difmifl^ 
Khee is not proof, fince after difmiffion he becomes as a common 
perfon. 


hed'Jta. 
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BOOK XXL 

Of S HAHADIT, or EVIDENCE. 

Chap. I. Introductory. 

Chap. II. Of the Acceptance and Rejection of Evidence. 

Chap. III. Of the Difagreement of Witncfles in their T eftimony. 
Chap. IV. Of Evidence relative to Inheritance. 

Chap. V. Of the Atteftatioa of Evidence. 


CHAP. I. 


I T is incumbent * upon witnefles to bear teftimony, nor is it law- F»i*»ce i« 
ful for themf to conceal it, when the party concerned demands it u",^n”uw le- 
fromthem; becaufe God fays, in the Koran, “Let not wit- 

concerned ; 


• Arab Farz \ meaning an ordained duty, and therefore indij^infiblf . . 
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NESSES WITHHOLD THEIR TESTIMONY WHEN IT IS DEMANDED 
“ FROM them;” — and alfo, “Conceal not your testimony, 

*• FOR WHOEVER CONCEALS HIS TESTIMONY IS AN OFFENDER.” 

— The requhltion of the party, however, is a conditipn ; becauie the 
delivery of tedimopy is the right of the party, and therefore rofla 
upon his requifition of it, as is -the cafe with refpe£k to all other- 
rights. 

In calcs inducing corporal punilhnient, witnefles are at liberty 
either to give or withhold their teftimony as they pleafe ; becaufe in 
fuch cafe they are diHradted between two laudable actions ; namely, 
the ^ftablilhment of the pynifhment, and the prelervation of thecri- 
minal’s charadter i the concealment of vice is, moreover, preferable ; 
becaufe the prophet fwd to a perfon that had borne teftimony, “ Ve~ 

“ rify it •muld have been Bett^n for you^ b>ad ctmfealedit — and 

allb, becaufe he elfewhere faid, “ Whoever conceals the vices of his 
“ brother Mussulman fhall have a veil dravftt ever his own crimes in 
“ the two worlds, ly Gop.”— -Befides, it has been inculcated both by 
the prophet and his companions as commendable to aftift in the pre- 
vention of corporal punilhment and this is an evident argument for 
the concealment of fuch evidence as tends to eftablilh it. It is in- 
cumbent, however, in. the. cafe of to bear evi4ence to the pro- 

perty, by teftifying that “ a certain perfon took fuch property,” in 
order to preferve the right the proprietor ; but the word taken muft 
be iifcd inftead of folen^ to the end that the crime may be kept con- 
cealed; befides, if the word JtoUn were ufed, the thief would be • 
rendered liable to amputation ; and as, where amputation is incurreld, 
there is no refponfibility for the property, the proprietor’s right 
would be deftroyed. 

T 

Evidence is of fevend kinds. The evidence required in « cafe 
of whoredom is that of four men, as has been ordrined in the Koran; 
and the teftimony of a woman in foch cafe is not admitted; becaufe 
8 Zihra 
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Zihra fajs, ** in the time of the prophet and his two immediate fuc- 
“ ceflbrs it was an invariable rule to exclude the evidence of women 
** in all cales inducing punifliment or retaliation and alfb, becaufc 
the teftimony of women involves a degree of doubt, as it is merely a 
fubjiitute for evidence, being accepted only where the tcftimoiiy of 
men cannot be had ; and therefore it is not admitted in any matter 
liable to drop from the cxiftcnce of a doubt. — The evidence required 
in other criminal cafes is that of two men, according to the text of the 
Koran ; and the teftimony of women is not admitted, on the ftrength 
of the tradition of Zihra above quoted. — In .ill other calcs the evidence 
required is that of two men, or of one man and two women, whether 
the cafe relate to property, or to other rights, fuch as marriage, di- 
vorce, agency, executorfhip, or the like. — Sbafe'i has faid that the 
evidence of one man and two women cannot be admitted, excepting 
in cafes that relate to property, or its dependencies, fuch as A/;v, 
batl^ and fb forth; becaufc the evidence of women is originally in- 
admiflible on account of their defefl of underflanding, their want of 
memory, and incapacity of governing, whence it is that their evidence 
is not admitted in criminal cafes. 

Objection. — Since, according to Shqfeiy the evidence of women 
is originally invalid, it would follow that their evidence alone is not 
admiflible even in a cafe of property ; whereas the evidence of four 
women alone is, in his opinion, admiflible in fuch cafe. 

Reply. — The evidence of four alone is neceflarily admiflible in 
cafes of property, becaufe of their frequent occurrence: — contrary to 
‘the mode of proceeding with refpe£t to marriage., (for inftance,) 
which being a matter of greater importance and more rare occurrence 
than mere mat;jters of property, cannot therefore be clafled with 
theml 

—•The reafbning of our doctors is that the evidence of women is 
originally valid; becaufe evidence is founded upon three circumflanccs, 
namely, fight, memory, and a capability of communication ; for by 
means of the firft* the witneft acquires knowledge ; byiheans of the 
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fecond he retains fuch knowledge; and by means of the third he is 
enabled to impart it to the Kdzee% and all thefe three circumftances 
exift in a woman ; (whence it is that her communication of a tradition 
or of a meflige is valid :) and with refpe£l to their want of memory, 
it is capable of remedy by the junftioii of another; that is, by fubfti- 
tuting two women in the room of one man ; and the defcdl of me- 
mory being thus fupplied, there remains only the doubt of fubJiitution\ 
whence it is that their evidence is not admitted in any matter liable 
to drop from the exiftence of a doubt, namely, retaliation or punifh- 
ment : in oppofition to marriage^ and fo forth, as thole may be proved 
notwithllanding a doubt, whence the evidence of women is admitted 
in thole inllances. 

Objection. — As the evidence of two women is admitted in the 
room of that of one man, it would^ follow that the evidence of four 
women alone ought to be admitted nn cafes of property and other 
rights ; whereas it is otherwife. 

Reply.— Such is the fuggeftion of analogy. The evidence of 
four women alone, however, is not accepted, (contrary to what ana- 
log/ would fuggeft,) becaufe if it were, there would be frequent oc- 
calions for their ap^arance in public, in order to give evidence; 
whereas their privacy is the moft laudable. • 


The evidence of one woman is admitted in cafes of birth, (as 
where one woman, for inllance, declares that “ a certain woman 
“ brought forth a certain child.”) In the lame manner alfo, the 
evidence of one woman is fufficient with refpefl to virginity, or with * 
refpeQ: to the defers of that part of a woman which is concealed from 
man. — ^The principle of the law, in thefe cafes, is dei^ived from a tra- 
ditional faying of the prophet, ^he evidence of women is valiiwith 
“ refpeSi to fuch things as it is not fitting for man to behold.*^ — Shsfei 
holds the evidence of four women to be a necelfery condition in fuch 
cafes. The foregoing tradition, hawever, is a proof againft him ; 
and another proof againft him is that, in the cafes in ^ueltion, the ne- 
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ceflity of mde evidence is remitted, and feipale evidence credited, 
because the ocular examination of a womans in theic cafes, is lefs in- 
decent than that of a man : and hence alfo, as the fight of two or 
three perlbns is more indecent than that of one, the evidence of more 
than one woman is not infifted on as a condition in thofe inflances. 
It is to be remarked, however, that if two or t/jree women give evir 
dence in fuch cafes, it is a commendable caution, becaufe the evidence 
may be of an obligatory tendency. — The law with relpe£l to the evi- 
dence of women in cafes of birth has been fully fet forth in the b(x>k 
of divorce, treating of the efablijhmnt of parentage *, where it is (aid, 
that “ if a man marry a woman, and fhe bring forth a child at a pc- 
“ riod of fix months, or more, after her marriage, and the hufband 
“ deny the parentage, in that cafe the evidence of one woman is fuf- 
ficient to efiablilh it — and there arc alfo other examples recited to 
the fame effect. — ^The law with refpc«fk to the evidence of a woman 
in cafes of virginity, is that if a woman complain of the impotcncy of 
her hufband, and aflert that her virginity ftill exifls, and another 
woman bear evidence of the fame, in that cafe one year muft be fuf- 
fered to elapfe, and then a feparation muft be cffciacd between the 
hufband and wifef ; becaufe virginity is a real entity, and the cx- 
iftence of it has here been attefled by cvidencc.—Tlic fame rule alfo 
holds where a perfon purchafes a female Have on condition of her being 
a virgin, and afterwards defires to return her, becaufe of her bcuvg a 
woman : for if, in that cafe, another woman fhould examine into her 
condition, and then declare her to be a virgin, her evidence muft be 
credited, as virginity is an entity, and the exiftence of it is here 
proved by evidence : — or if, on the contrary, fhe declare her to be a 
woman^ her muliebrity (which is a defed) is eftablifhed in virtue of 
fuch declaration,’ and the' plea of the purchafer holds good: whence 
the feller is required to take an oath that fuch defefl did not cxift 


• See vol. I. p. 3®*' 

t That i?, providedhe fhew no proof of virUity in the interim. (See vol. I. p. 3StO 
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when he Told her; which if he refufe to do, he is bound to receive 
.her back. 

\ 

' "The evidence of a woman with refpeft tO'.5'?A//<f/’*, or the noife 
made by a child at its birth, is not admidible, iu the opinion of Ha- 
neefa^ ib far as relates to the eftabliflimeut of the right of heritage in 
the child ; hecaufe this nolle is of a nature to be known or dilcovered 
by men : but is admilbble lb far as relates to the necellity of reading 
funeral prayers over the child ; hecaufe thefe prayers are merely a 
matter of religion;— in confcquence of her evidence, therefore, the 
funeral prayers are to be repeated over it.— The two dilciples maintain 
that the evidence of a woman is fufficient to eftablilh the right of he- 
ritage allb ; becaule the nolle in quellion being made at the births 
fione but women can be fuppofed to be prefent when it is made.— The 
evidence of a woman, therefore, to this noife, is the lame as her evi- 
detvee to a living birth ; and as the evidence of women iu the one caie 
is admidible, ib alfo is it in the other. 

.In all rights, whether of property or otherwife, the probity 
of the .witnefs, and the .ufe of the word Shabadit [evidence] is 


If a child die immediately on its birth, without making a noife, it is then cond- 
dered in law to have been brought forth dead, and it neither iucceeds to a portion of its 
^father’s eftate, nor are funeral prayers read over it. If, however, it make the fmalieft 
noife, it is then held to die pofleiTed of its portion, and funeral prayers are read over it. 
-—Thus if a perfon (hould die, leaving his wife pregnant, the divtfion of his eftate is in 
that cafe fufpended till the birth of the .child : if it prove a dead child, (that is, one that ap- 
peared dead immediately at the birth and made no noife,) the eftate is divided as if npfuch 
child had been born; but if it have made a noife, its ihare is in that cafe allotted and divided 
amongft its heirs.^T^e determination of the heirs, and confequentl;|[^ die nature of the divi- 
fion of the eftate, muft ofteV reft upon this circumftance. Forinftance, if a ^rfbn die 
without children, leaving a brother, and his wife who is at that time pregnant, and the child 
at its birth make a noife, and immediately after die, it is held to be an heir, and the mo- 
ther, in excludon of the uncle, fucceeds to the whole; but if it- make no noife before 
its death, the uncle is then conftdered to be an heir, and no fhare is allowed to the child. 
The law is the fame in the cafe of a grahdfbn, whofo father had beforedled, being left 
under fueb circumftances. 

requiute; 
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requifite * ; even in the calc of the evidence of women with refpeft to 
birth, and the like ; and this is approved ; becaufe.^iaAJJ// is tcjitmoiiy., 
fince it pofl'cflcs the property of being binding ; whence it is Shat it is re-' 
flri^ticd to the place of jiirildiAion ; and alfu, that the witneis is required 
to be frecy and a Mujfubnan.'-*\i^ therefore, a witneis ihould lay ** I. 
“ know,” or ” I know with certainty,” without making ulc of the 
word Shahadit^ in that cafe his evidence cannot be admitted. With 
refpe€t to the probity of the witneis, it is indilpenlible, bccaulc of 
what is faid in the Koran, ‘‘ Take the evidence of two just 
“ men;” and alfo, bccaufc the probity of the witnclles induces a 
probability of the truth, — whereas the w'ant of it in the witneis (indi- 
cated in his commillion of prohibited actions) renders it realbnable to 
fuppofe that he w'ill aflert fallehoods, and confequciitly induces a pro- 
bability of falfehood. — It is recorded, from AbooToofqf, that an unjulli- 
man, provided lie be poflefled of gcnerolity, ought to be credited ; 
becaufe fuch a difpofition renders it unlikely that he will cither fuller 
himlelf to be fuborned, or that he will wantonly aflert a fallehood.— - 
The liril opinion, however, (namely, that the evidence of an unjull 
man is not to be credited,) is the moft authentic. — With refpeft to 
the ufe of the word Sbahddit^ it is indilpvnfablc, bccaufc all the paf- 
fages in the Koran, relating to evidence, ufe this W'ord ; and there 
is allb a llrong degree of precaution in the, ufe of it; for as it 
lerves to expreli an oath, people wiil be more cautious of ufing it 
fallely. 

Haneefa has faid that the magiftrate ought to reft contented 
with apparent proMity o( a Mujfuhnan^ and Ihould not ferutinuee 
*>? 

♦ In Other Words, it is requifitc that thewitnefs fay (in Arabic) “ AJh-hado^ Itcftify,*^ 
or^ (in Pirfian) ^ ShabiMt mtytkawam^ I bear witnefs/’ 

t Arab. Fifik. This term is fully explained clfcwherc. (See Vol. I. p. 74,) With 
refpeA to iwinua^ Fifik feems nearly to corr fpond with the term infamdut^ as wfed by 
ouftlawyerS) in treating ottneompetent witnclTes. (Sec Blackftone, Book III. chap. 23.) 

into 
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into his citarader in fuch a manner as to give the oppofite party an 
opportunity to fcorn him ; becaufe the prophet (according to a tradi- 
tion related by Ofnar) has faid, “ yf// M ussulmans are juji with re- 
“ fpe^ to evidence i excepting fuch as have been punijhed for Jlander\ 
and alfo, becaufe the probable chara£ter of all that profefs the religion 
of JJldm is an abditience from every thing prohibited by that religion; 
and here it is necelTary to reft fatisfied with probability ^ as the attain- 
ment of certainty is impradicable. — In cafes, however, inducing re- 
taliation or punifhment, mere probability is not fufiicient ; and there- 
fore a purgation of the witneftes muft be made; for puniihment and 
retaliation are cafes in which all poftible -pretexts of prevention are to 
be feught : it is therefore requilite that, in fuch cafes, the character 
of the witneftes be ftriftly inveftigated moreover, doubt is preven- 
tive in thofe iuftances. 

If the defendant throw a reproach on the witneftes, it is in that 
cafe incumbent on the K&zee to inftitute an enquiry into their cha- 
rader ; becaufe, in the feme manner as it is probable that a Mujfulman 
abftains from falfehood, as being a thing prohibited in the religion he 
profefles, fo alfo is it probable that one Mujfulman will not unjuftly 
reproach another : — here, therefore, is a conflift between two proba- 
bilities ; and hence the ncceflity of the enquiry of the Kdzee into the 
charadter of the witneftes, that he may difeover which of the proba- 
bilities preponderates. — It is related as an opinion of jiboo Toofaf and 
Mohammed^ that a ferutiny muft be made, with regard to the wit- 
nefics, both openly and privately, in all cafes whatever ; fince the de- 
cree of the Kdssee refts upon proof, and proof refts up^ the integrity 
of the witneftes. Befides, an enquiry into the int^^ty of the wit- 
nefles tends to preferve the decree of the Xilsee froBf annulment; be- 
caufe if he ftiould pafs a decree upon the prchable charadter of the wit- 
neft'es, and their falfehood Ihould afterwards be difeovered, the /aid 
decree would be rendered null.— Several have alleged that this dif- 
agreement between Haneefa and- the two difeiples is founded on the 

difference 
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did^rence of the times. In the present age, however, decrees are 
palled in this particular according to the do£trine of the two dilciples. 

—A fecret purgation is made by a Kdzee writing a letter, privately, to Nature of a 
a MoozkeCf or purgator, (that is, a perlbn whole buiinels It is to cn- 
quire into the characters of others,) and delcribing to him the family 
and countenances of the witnefles, and likewife their place of abode; 
and the purgator, in lifce manner, returning his anfwcr privately to 
the Kdzef, left if it were known to the plaintift', he might attenipt 
to injure him. In an open purgation it is requilite that the Kdzee and an 
fummon together the purgator and the witnellcs, and hear the exa- 
mination himfelf. — During the firft age (that is, in the time of the 
prophet and his companions) an open purgation was praCtiled ; but in 
the prelent times a fecret one is adopted, in order to avoid quarreb 
ind contentions between the purgator and the witnefles ; for it is re- 
lated as an ooinion of Mohammed that an open purgation tends to ledi- 
tion and contention. Some have faid that it is requifite that the pur- 
gator report the witnefs not only to beyij^, but allb/rer; fora flave 
may be juft, but his teftimony is nevcrthelefs invalid. Others have 
faid that his report of the Integrity of the witnefs is fufficient ; for his. 

Freedom is eftablilhed [in probability] by his abode in a Mujfulman coun- 
try; — and this is approved. . 

It is to be oblcrved that, according to that doClrinc which main- jiifli^ation 
tains the necefiity of the Xdzee's purgation of the witnefles, whether by the cle- 
the defendant challenge their probity or not,— the juftification of them 
by,the defendant is not of any weight ; in other words, if he declare 
the witnefles of the plaintiff to be upright men, yet his word is not 
:rcdited; and Aich is the doClrine of the Zdhir RawdyeU from Aboo 
\oofafltA Mohammed. It is alfo related, as their opinion, that the 
oftifleation of the witnefles by the defendant is valid ; under this con- 
lition, however, (according to Mohammed^ that there be allb an- 
athcr ’juftification; for he holds that two are always required, one 
being in no cafe fufficient. — The rcafoning on which the doarinc of 

V0L.II. 4R ** 
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the Zdbir Raivdyet proceeds in this particular, is that the defendant 
is, in the conception of the plaintiff and his witnefles, a liar, and his 
denial of the claim unjuft and unfounded, but in which he neverthe- 
Icfs perleveres. He is therefore incapable of appearing as a purgator, 
(ince a purgator muft be a perfon of integrity, according to all.— -This 
proceeds on the fuppofition of the defendant having declared the wit- 
neftes' to be Juft men, but that in the delivery of their teftimony they 
had committed an error; or that they had been overpowered by for- 
gistfulnefs. If, however, he declare that they have fpoken truth, 
or that “ they arc juft men and true fpeakers,** this amounts to an 
acknowledgment of the plaintiff’s right, and the Kdzee muft in fuch 
cafe pafs a decree againft him,— not on account of his purgation of the 
witncjfesj but of his acknowledgment* 

One purgator is fufRcient, and two are fuperfluous, according to 
Haneefa and Aboo Toofaf. Mohammed^ on the contrary, maintains that 
purgation is not valid unlefs performed by two . — A difagrec- 

ment, fubfifts between them, with refpeft both to the meflenger who 
<Toes to the purgator on the part of the Kdzee^ and alfo the interpreter 
employed to explain and interpret the depofition of the witnefles. 
The argument oi Mohammed is, that as the power of the K&7iee to pafs 
a decree is founded upon the evidence of the probity of the witnefles, 
and as the evidence of their probity is founded upon purgation, it fol- 
lows that plurality is in this inftance requifite, in the fame manner as 
probity,— or as, in cafes inducing punilhment, it is required that 
the witnefles be males.— The argument of H<meefa and Aboo Toofaf 
is that purgation is not cbnfidered in the nature of evidence; whence 
neither the aflembly of the Kdzee, nor the life of the'^brafe Sfm^t, 
arc required as conditions with regard to it. Befides, the neceffity o 
a plurality in evidence is a mere matter of religion,— va. other woj-ds, 
is founded on a paflage in the Koran, in oppofition to analog ; tor 
the truth of any alTertion obtains an afcendancy from the dwlarat^i 
of one juft perfon, fo for as relates to praCkice, as is evident from this 
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circumftance, that many of the traditionary precepts which it is ne- 
ceflary to follow, have been delivered by one man;) — and as the nc- 
ccffity of ^ plurality in evidence is contrary to analogy, the eftablilh'* 
ment of fuch neceihty in purgation, by inference from* that rulct 
would be abfurd. 

As the qualifications requifite to a witnefs are not required in a 
purgatbr, a flave is capable of being a purgator in a fecret purgation. 
In an open purgation, however, the purgator mull, according to all our 
dolors, be poffefled of the qualifications neceflary to a witnefs, bc- 
caufe of what is recorded by Kbaf^y that “ an open purgation is re- 
** ftrided to the .^flembly of the JiGiafr.*’--Lawyers have obferved, 
alfo, that in the purgation of witnefles to whoredom four purgators 
are neceflary, according to Mohammed. 


SECTION. 

The things which witnefles retain,' and bear teftimony of, are of 
two kinds.— The firft are thofe which produce effcfk in themfclvcs ; 
fuch as fale, acknowledgment, ufurpation, murder, and the fcntcncc 
of a judge ; in all of which the effedl rcfiilts from tlie things them- 
lelves ; and confcquently, whenever a perfon hears or fees any thing 
of importance relating to thefe matters, he may lawfully give evi- 
dence of it, witjiout its being demanded from hin* ; bccaufe in thefe 
cafes,’ immediately upon his hearing or feeing, he becomes acquainted 
with a circumftance which occafions cfFcft in itfclf, and there is 
therefore no need of fuch evidence being demanded from him. — In 
fuch cafe, alfb, it is requifite that he deliver his teftimony thus, “ I 
** give evidence that a certain perfon bought, &c.” and not, “ evi* 
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** dence has been demanded from me, &c.** becaufe this latter ifaode 
of deliveiy is falfe. If, however, a perfon from without a door, or 
from behind a curtain, hear any thing fpoken by another that is 
within, in that cafe he is not entitled to give evidence of the fame; 
and if he (hould atteft it, the Kdzee mufV not accept it, becaufe it is 
illegal, fince, as voices are often fimilar, they cannot be diftinguifhed 
with certamty. But if, having firfl entered into the houfe, he dif- 
cover that there is only one perfqn within, and having then retired, * 
and fat without the door, he hear that perfon make an acknowledg- 
ment, he may then lawfully attell the fame, becaufe in fuch cafe he 
acquires certain knowledge.— The fecond kind of things to which 
which fciis evidence relates, are thofe which do not occaiion ejp£t in tbemfelves; 

fuch as tejiamy*, which docs not occaiion efFedTiu itfelf; becaufe, 
as it is merely tr^ormaUon^ it admits the fuppofition of being either 
true or falfe; and fuch things as are doubtful are not decilive proof. — 
*Tpon teftimony being given, therefore, the hearer does not immedi- 
tely know that the right is proved ; and confequently, if one peribn 
ear another give evidence of fomething, he is not empowered tp give 
ridence of the fame, unlefs the witnefs defire him to atteft his evi- 
ence ; becaufe evidence does not occaflon effedl in itfelf, nor until it 
oe removed to the aflembly of the Kdzee. — Befides, as the atteflation 
of the evidence of another is an overt aft with refpcft to that other, 
it is requifite that the other previpufly appoint this perfon his deputy ; 
and in the cafe in queflion this is not fuppofed. — In the fame manner, 
alfb, if a perfon hear another defire a third perfon to atteft his ‘evi; 
dence, it is not lawful for him in fuch cafe to give evidence of. the 
fame, becaufe the original witnefs appointed another^ and- not bitit^ his 
deputy for that puVpofe. 

ThefignaMte If a perfon fee his own fignature to a bill of fale, or the like, he 
muft not, merely on account of the fight of his fignature, atteft it, 

. * Meaning tefiiinoay to evidciice i^ven by anodier. 
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iinlefs he otberwile recolledi: to have wituefled the faidbill; fince Bnkftthewit- 
hand writings arc often fimilar.—Some have laid that this is the doc- Sw 
trine of Hmeefa\ but that the two dilciples are of a different opinion. 

— ‘Others, again, have faid that all are agreed in its being'unlawful to 
give the atteftation merely on the light of the fignature ; and that the 
only cale of this kind in which there is a dilagreement is that with 
relpe^ to a Kdzeei for if he Ihould difcover, in hisDrw<r«, or records ^ 
the evidence of any one, or a decree of his own, he may, in fuch cafe, 

(according to the two difciples) pafs a decree agreeably thereto, not- 
withftanding he have forgot the circumAaace ; becaufe the records of 
the Kdxeet being kept under his feal, are therefore lecured againll 
alterations, and conlequently afford certain knowledge. — It is other- 
wife with refpeA to bills of lale or the like, becaufe thefe, as being 
kept in the hands of others, are not fecured againfl alterations. — In 
the fame manner, alfo, if aperlbn recoiled the place in which his evi- 
dence had been taken, without remembering the afi^r to which it re- 
lated, it is the fame as |>i8 feeing his fignature without remembering 
his fubfeription of it, and therefore be is not permitted to attell it : — 
and the fame rule obtains where people in whom he places credit lay 
to him, ** you and we did formerly jointly attefl fu'ch particular 
matter.” 


It is not lawful for a perlbn to give evidence to fuch things as be Evidence 
has not actually feen, excepting in the calcs of birth, death, marriage, 
cohabitation, and the jurifdidlion of a Kizee, to all of which he may 
lawfully bear tellimony on creditable bearfyf.—Tliii proceeds upon a ^tenalad. 
fevourable conftruaion.-- Analogy would fuggeft that it is not lawful “Jy 
for him to give evidence in thole caf^ alio; becaufe evidence is 
founded entirely on fight, from which knowledge is derived; and as 
no certain knowledge can be acquired without fight, it follows that 
evidence, in the cafes above excepted, is not valid unlefs founded upon 

fight. The fealbn for a more favourable conftruflion, in this particular, 

is that thefe evedts are of fuch a nature as admit the privacy only of a 

few : 
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few thus birth (for iniHnce) is an event at which none is prefent 
|)Ut the midwife ; the authority of the KA%te is founded on the ap« 
pointment of the Sultan^ which is ieen only by the Fizier^ dt at moft a 
few others; marriages and deaths are feen by but few; and cohalnta*' 
tion by none. All thefe, however, are afts from which originate 
many important concerns. If, therefore^ the reality of thefe things 
were not admitted upon hearlay evidence, many inconveniences would 
refult : in oppofition to cafes of JaU, or the like, where privacy is not 
required. — It is to be obferved that it is requifite, in thefe cai^, that 
the information have been received from two juft men, or from one 
juft man and two women.— Some have advanced that in cafes of death 
the information of one man or one woman is fufficient, becaufe death 
is not feen by many, fince as it occalions horror the fight of it is 
avoided^ 

Whbn a pcrfbn, in any of the above cafes, gives evidence from 
creditable hearlay, it is requifite that he give it in an abfolute manner, 
by faying, for inftance, “ I bear* teftimony that A. is the fbn of B.” 
and not, “ I bear teftimony fo and fb, becaufe I have beard itf*-^ 
for in that cafe the Kdzee cannot accept it;-»-in the fame manner as if 
a perfon, having feen a thing in the hands of A. were to fay, “ This 
“ thing is the property of A.” in which cafe his teftimony is valid : 
but if he fhould ftate that ** he gives evidence becaufe be bos feen the 
“ thing in the ^ffejjion <f A'' the Rdmee could not accept his tefti- 
mony. — So alfo, if a pcrfbn fee another fittbg in the court of juftice, 
deciding in a fuit between plamtift and defendant, it is lawful for him to* 
give evidence that that perfon was a or, if a perfon fc*c a 

man and woman dwelling in the fame houfe, and cpndu£ting them- 
felves towards one another in the manner of hufband and wife, he may 
lawfully give evidence of their being hufband and wife ; in the fame 
manner as it is lawful for a perfon who fees a melon in the band of 
another to give evidence that it is the property of that perlbn. 

t 

If 



Chap. I. E V I D E N C E. 679 

If a perfoi) fay that he was prelent at the burial of another, or that Evidence t* 
he had read the funeral fervice over him, this aipounta to the lame as 
an a£l:ual light of the death, inlbmuch that if he Ihould explain to the 
I^zee the principle on which he gives his evidence, it* will Hill be Ws 
valid. 


What is above advanced, that ** it is not lawful for a perfon to 
“ give evidence to fuch things as he has not aftually feen, excepting 
“ in the cafes of birth, death, marriage, cohabitation, andthejurif- 
“ diflion of a Kdzee^'* is taken from Kadooree\ and from thefc par- 
ticular exceptions it may be inferred that hearfay evidence is unlaw- 
ful in every other inftance, fuch as JVilla, charitable appropriations, 
and fo forth. — It is indeed related, as the laft opinion of Aboo Toof(^\ 
that evidence from hearfay is lawful in a calc of Willa ; becaufc Willa 
is equivalent to relation by conlanguinity, as the prophet has faid 
** Willa h a connexion like confanguittity'*—lt is allb related, as 
the opinion of Mohammed^ that hearfay evidence is lawful in a cafe of 
appropriation ; for as appropriation continues to operate for a long pe- 
riod of time, the laws with relpe^l to it would be rendered null if 
hearfay evidence were not admitted to prove it. — Our doctors, how- 
ever, argue that Willa is founded upon a relinquilhment of right of 
property ; and as, in bearing evidence to that, adual light is required, 
it follows that it is in the lame manner required with rcfpeil to a mat- 
ter derived therefrom, namely, Willa. — With relpefl to charitable ap- 
propriations, on the contrary, hearlay evidence mull be admitted lb 
hx as regards the appropriation itfelf, (fuch as where the witnefs lays, 
** I atteft this to be a wakf:) but it is not admitted with relpe£l to 
any .conditiohal reftridions impoled by the appropriator ; for al- 
though the appropriation itfelf be notorious, yet the conditions of it 
are not lb. 


If a perlbn lee any article, (excepting an adult male or female a right of 
Have,) in the hands of another, he may in fuch cafe lawfully atteft 

its 
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its being the property of that other, becaufe pofleflion argues pro> 
perty, (ince in all caules of property, fuch as purcbafe^ faUt or the 
like, poiTeflifn is the argument of its exiftence. — ^For inOance ; if a 
perfon fell any thing, his poflelfion is an argument of the legality of 
the fale; and in the (ame manner, allb, the 'right of property is efta- 
blifhed in a purchafe from the poilelhon of the feller, and the right of 
property in an heir, from the poflellion of him from whom he in- 
herits.T-Hence, in giving evidence of a thing being the property of 
another, it is fufiicient to have (een it in his poflellion.— It is recorded 
from Aboo Toofaf^ that belides th/t fight of the poffellipn, it is requilite 
that the witnefs verily believe the article to be the property of the 
pollelTor, inibmuch that if he do not really think fo he cannot law- 
fully atteft on the poflelTor’s behalf. — Several of our doctors alfo re- 
mark that this explanation applies to the opinion of Mohammedt above 
related, refpedting the legality of attefting marriage, birth, and coha- 
bitation on hearfay ; — that is, that it is lawful for a perlbn to attefl 
any of thele incidents upon hearfay, provided he believe it in his own 
mind, but not otherwife. — $brfet has (aid that poflelTion, together 
with tranfaftion*, argues property ; (and many of the Haneefite doc- 
tors are alio of .this opinion ;) becaufe pofiellion being of two kinds, 
namely, either in virtue of trufl: or of right of property, docs not ar- 
gue right of property unlefs when united with the performance of 
a£ts. — Our dolors, on the other hand, argue that tranfaiflion is alfo 
of two kinds; one, in virtue of delegation, and the other in virtue of 
original authority ; — and hence the junction of tranfadion to podeifion 
leaves dill a doubt in regard to the property.— In Ihort, if a probable 
argument be adopted, poUedion is then fufiicient ; but if a certain one 
be required, poflefiion, even when Joined to tranlad^iptr, could not be 
fufiicient. — It is to be oblerved that the cafe here treated of admits of 
four ftatements. I. Where a pcrlbn fees both the proprietor and the 

* Arab. Teftrrif-, meaning (in this place) any of maftery perfbnned with re{|ieft 
to the property in queftion, fuch as letting it out to jUrr, for inflance. 

property. 
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•property, and is acquainted with both, — that is, with the countenance 
and the family of the proprietor, and with the boundaries of the pro- 
perty, which he fees him poflefs without ftrife ; and afterwards fees 
the feme thing in the pofleffion of another ; and the firft proprietor ap- 
pears to claim it in which cafe it is lawful for him to give evidence 
of its being the property of the firft perfon, becaufc of his having fecn it 
in his poflelfion. II. Where he fees the property, and its limits, but 
not the proprietor ; — and here alfb it is lawful for him to give evidence 
’of the property, (upon a favourable conftruflion of the i.aw) becaufe 
the proprietor is known, fb far as regards his family^ from hearfey.— 

III. Where he neither fees the proprietor nor the property; — and, 

IV. Where he fees the proprietoi* but not the property ; in both of 
which cafes it is unlawful to give evidence with regard to the right 
of property. 




If a perfon fee a flave, male or female, in the pofle/fion of another, 
and know the faid perfon to be a flave, he may lawfully give evidence 
to fuch flave being the property of that other; — for a flave not being 
his own maftcr, and of confequence not entitled to go where he 
pleafes, is apparently the property of that perfon in whofe hands he 
remains. So alfo, if he fhould not know the perfon feen in the pof- 
fefilon of another to be a flave, and being an infant, it fhould be inca- 


pable of explaining its own condition, he may in that cafe lawfully 
give evidence of its being the property of the pofleflbr; for an ipfant 
is not its own mafter. — But if the perfon feen be arrived at the age of 
maturity,-— that is to fay, be capable of explaining his condition, — and 
he fliould not know whether he is a flave or not, then it is not lawful 


to give evidenefe of his being the property of the pofleflbr, fimply on 
the'^fight of the pofleffion. — This is the reafon of the exception, in the 
preceding cafe, of a flave arrived at the age of maturity ; and the 
.rround of it is' that perfons arrived at the age of maturity are in a 
manner in their own pofleffion ; and therefore the pofleffion of another, 
which indicates tlie right ofproperty of that other, is not tube dif- 
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covered from the Hmple fight. — It is related as an opinion of Hanetfaf 
that even in this cafe evidence to the right of property may la.wfuUy 
be given : but what has been before related is the mod authentic 
doflrine. * 


C H A P T. II. 

# 

Of the Acceptance and RejeSiiou of Evidence, 

The evidence of a blind man is not admifiible , — Ziffer maintaiixs 
that the evidence of a blind man is admifiible with refped to matters 
in which hearJ&y prevails ; (and there is ahb one report of the dodlrine 
of Hanecfa to the fame effed ;) becaufc in fuch matters hearing only 
is required, and in the hearing of a blind man there is no defed. — 
jiboo Toofaf and Shafei have faid that the evidence of a blind man in 
thele matters is lawful, provided he was pofileifed of fight at the time 
of their occurrence ; for by means of that he acquires a certain know- 
ledge, which he is afterwards, notwithftanding his want of fight, ca- 
pable of communicating, as that depends entirely on the tongue, 
which in a blind man is not defedive ; and it is in his power to (hew 
his knowledge of the perfon with regard to whom he gives the evi- 
dence, by a deicription of his birth and family. — Our dodors, on the 
other hand, argue that in the delivery of evidence there is a neceffity 
to difiinguifli between the perfons for and againfi; whpm it is given ; 
and a blind man is incapable of doing this otherwife tlianby the Voice; 
and this is attended with a doubt; which may be avoided, by the 
party producing a witnefs poflefied of fight. — With refped to the af- 
fertion of Sh^ei and uiboo Toofed^^ that “ it is,in his power to fhew 
** his knowledge of the perlbn with regard to whom he gives the 
r “ evidence 
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‘‘ evidence hy a defcription of his birth and family,’* it may be re- 
plied that this mode has been inftituted for a definition of the abfent^ 
not iht prefent. In Ihort, in the fame manner as the evidence of a 
blind man is inadmiflible in cafes relative to retaliatioil or punifh- 
ments, fo alfo is it inadmif&ble in all other cafes whatever. 


If a perfon, having given evidence, fhould afterwards become blind and if a per- 
previous to the paffing of the decree, in that cafe (according to Haneefa fen^Md** 
and Mohammed,) it is not lawful for the Kdaee to pafs a decree there- 
upon ; for the cxillence of the competency of the witnefles at the time up“' 
of pc^tng the decree is a neceflary condition, as the validity of the evi- 
dence, at that time, conftitutes the proof ; and in the cafe here fup- 
pofed the evidence has at that period become null. This'eafe is there- 
fore the fame as if a witnefs, after having given evidence, fhould 
either become infane, dumb, or unjuft, in any of which cafes the 
K&zee could not pafs a decree upon the evidence lb given .—It is other- 
wife where the witnefles, having given their evidence, either difappear 
or die; for in that cafe the Kdzee may lawfully pafs a decree upon it ; 
becaufe the competency of evidence is not annulled, but rather con- 
cluded, and rendered complete, by death ; and abfence does not deftroy 
this competency. 

The teftimony of any perfon who is that is to fay, a The evidence 

flave, inale or female, — is not admilfible; becaufe teftimony is of an 
• authoritative nature; and as a flave has no authority over his own ***** 
perfon, it follows that he can have no authority over others, a 

fortiori. 

• • 

The teftimony of a perfon that has been punilhed for flander is wtXxjUm- 
inadmiflible, even though he Ihould afterwards have repented; becaufe 
God h%s faid, in the Koran, — “ But As to those who accuse 
** married perso’ns of whoredom, ard produce not four 

“ WITNESSES OF THE FACT, SCOURGE THEM WITH FOURSCORE 

4 S 2 “ STRIPES, 
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• 

** STRIPES, AND RECEIVE NOT THEIR TESTIMONY POR EVER; 
** FOR SUCH ARE INFAMOPS PREVARICATORS,*— EXCEPTING THOSE 
. ** WHO SHALL AFTERWARDS REPENT.”^The rcjcaion ofhis evi- 
dence, moresjvfir,, is included as a part of- the punifliment prefcribed 
for the crime, as this tends to prevent the commiflioii of it in future; 
and as the rejedlion of his evidence is a part of the punifliment, this 
effect muft evidently remain after his repentance, on the fame princi- 
ple as the punilhment itfelf is not remitted although he repent. It is 
otherwife with relpeft to a perfon punilhed for any other crime; for 
the evidence of fuch a perfon is admiflible after repentance, fince the 
rejeftion of it, in regard to him, proceeded from theftigma attached to 
his offence, which is done away by repentance.~According to Shi^ei 
the evidence of a perfon puniflied for flander is admiflible, provided he 
have afterwards repented, bccaufe God, in enjoining the rejedlion of 
the evidence of fuch, has particularly expepted /mV^/lj.r-Ourdoaors, 
on the other hand, argue that the exception in the divine ordinance 
relates to that part of it which declares flanderers to be infamous pre- 
varicators, and not to that part which declares them to be incompe- 
tent as witnelTes. Penitence, therefore, removes the itigma from the 
charader of fuch a perfon, but does not reftore, his competency to give 
evidence. 

Ijttt an iafidil If ^ infidel, who had fuftered punifliment for flander, fliould af- 
cov«y his'* terwards become a Msffulman, his evidence is then admiflible ; for al- 
a^^witne^ ' though, on accouiit of the faid punifliment, he had loft the degree in , 
uponembrac- wliich he was bcforc qyalified to give evidence, (that is, in all matters 
in- the tilth. related to his own fed,) yet by his converfion to iht Mujfultmn 
faith he acquires a new competency in regard to evidertte, (namely, 
competency to give evidence relative to MuJfuJmt^s,) which he did 
not poflefs before, and which is not affeded by aiiy matter that hap- 
pened prior to the circumftanqe which gave birth to it.— It is other-^ 
wife with refped to a flave, who, haying fuffered^ puniflidTent for 
flander, afterwards becomes free; for his teftimony is not admiflible 

after 
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after emancipation ; becaufe in his former condition of flavery he did 
not poflefs, in any degree, ability to give evidence, and confequently 
the puniftiment was incomplete, fince it was impoffible to rabjc(£l him 
to any greater degree of diferedit than what was before nnpoled on 
him: the credit, therefore, whieh he would otherwife have acquired 
afterwards in virtue of his emancipation, is taken from him in order 
to complete the preferibed punilhment. 

> 

Testimony in favour of a Ion or grandfbn, or hj favour of a fa- 
ther or grandfather, is not admidible'; becaufc the pfbphet has fo or- 
dained. — Bcfidcs, as there is a kind of communion of benefits between 
thefe degrees of kindred, it follows that their teftimony in matters 
relative to each other is in Ibme degree a teftimony in favour of them- 
felves, and is therefore liaise to fufpicioii. 

The prophet has laid, ** fFe are not to credit the evidence of a 
w'fe concerning her hujband^ or of a hujband concerning his vc’fe* \ 
or of a fave concerning his majier% or of a mafter concerning his 
“ faue\ orj lajtly., of a hirer concerning his hireling . — The author 

of 


* This dodlrine of the inadmiflibility of the evidence of hufband and wife in fivour of 
each other prevails only amongft the Soonis^ {the followers of Omar j’] and has given rife to 
much contention with the Shtyas^ [the followers of who maintain the Oppolite doc^ 

trine.— The origin of their difagreement on this occa/ion is thus related. — The prophet 
ip the courfe of his wars having been prefented with the village of Fattook by fome Chrif- 
tians, who few the impoffibility of refifting bis power, determined to have divided it 
amongft his companions, as was his ufual pradlice in regard to the fpoils taken in war. 
He was afterwards^ however, induced to give it to his daughter Fatima^ in confcquencc 
of a revelation he reteived from heaven, enjoining him not to give out of his own 
family what had been freely conferred upon him.— After his death it was feized upon by 
his fucceffor Moo Bekir\ and when Fatima claimed it in confequence of the gift of her 
father, and produced her hufband Alee^ and her two fons, as witncfFcs, her claim was re- 
je£kcd by Aboo Better^ on the grounds of the teftimony of relations in that degree having 
been declared inadmiffible by the prophet. This tradition, thus quoted by Aboo Beker^ has 
ever fincc amongft the $oonh occafioned the inadmiflibility of the evidence of hufband and 

wife 
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of this work obfcrves that by the term Hirer [^jeer'\ as ufcd in this 
place, is to be underftood (according to the explanation of the lawyers) 
a feledl fcholar who coniiders an injury to his teacher as an injury to 
himfclf. — Others have faid that it is underftood to mean a perfon who 
lets out any thmg by Icafc for a month or a year; for as, at the time 
of giving evidence, he is entitled to the rent, in return for the ufufru^t 
enjoyed by the other, a fufpicion arifes of his having conllituted this 
perfon his tenant merely with a view to procure his evidence. — With 
refpeA to the evidence of a hulband and wife concerning each other, 
Shafei maintains that it is admiffible; becaufe the property of each is 
diftinft and feparate ; and alfo bccaufe diftinfl: feizins are made, by 
each, of their relpeftive property; whence it is that retaliation is ex- 
ecuted upon either for the murther of the other, — and alfo, that either 
may be imprifoned for a debt due to the Other.— Befides, the beneht 
which they mutually derive from each other’s property is of no account, 
becaufe the exiftence of fuch benefit is of an involved nature*;— in 
the fame manner as the evidence of a creditor in favour of his indi- 
gent debtor is admiffible, notwithftanding he derive a benefit from 
it, as this benefit is of an involved nature. — ^The arguments of our 
doflors upon this point are twofold. First, the traditionary precept 
of the prophet above quoted. Secondly, the benefit which, from 
cuftom, the hufband and wife derive from the property of each cither, 
which occafions their teftimony in favour of each other to be, in a 
manner, teftimony in favour of themfehes, and confequently liable to 
fufpicion. — It is otherwife with refpedl to the teftimony of a creditor 
in favoui; of his indigent debtor, becaufe he has no power over the 

wife in favour of each other. The Sbiyast however, (who follow \ contrary ^oSrine) 
maintain that this pretended precept of the prophet was purpofely forged by the Kha’if to 
defraud Fatima of her right ; and in fupport of this opinion they argue that if fuch a pre- 
cept had exifted, it could not have been unknown to AUf, and' thSrt if he bad known 
of it, he never would in fuch cafe have appeared in a witnefe in iavour of hia wife. 

• That is to fay, is interwoven with, and aeceffinilyarifesfronj, the particular circum- 
^ances of their relative fituation. 


property 
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property of the debtor, whereas a huftand apd wife have fuch power 
from ufage and cuftom. 

Ths teftimony of a mafter in favour of his flave is not^dmiflible ; 
becaufe’of the tradition above quoted ; and alfo becaule, if the flave 
be not indebted to any perfon,. fuch teftimony is in ever^ refpeft in 
favour of himfelf or if, on the other hand, he be indebted, ftill the 
teftimony of the mafter is in fom rciped in favour of himfelf, as 
the matter remains in fulpence; for if the mafter Ihould choofe 
to pay the debts, the teftimony would be completely relative to him- 
felf^ whereas it would not be lb in any degree in cafe he fhould per- 
mit the flave to be fold in liquidation of the debt ; — and as it is not 
known which mode he may follow, the teftimony is therefore confi- 
dered to be in fome refpedt relative to himfelf. — It is to be obferved 
that the evidence of a mafter in ^vour of Mx^Mokdtib is not admiilible, 
for the reafon here ftated. 

The teftimony of one partner in favour of another, in a matter 
relative to their joint property, is not admiflible ; becaufe it is in fome 
degree in favour of himfelf , — The teftimony, however, of partners, in 
favour of each other, in matters not relating to their joint property, 
is admiflible, becadfe in it there is no room for fufpicion. 

Testimony in favour of a brother or an uncle is admiflible, 
^caufe the property and the immunities of thefe dalles of rda- 
tion§ are feparate, and each has no power over that of the other. 

The teftimony of women that lament or ling is not admiflible, 
becaufe they are guilty of forbidden actions, inafmuch as the prophet 
has prohibited thefe two fpecies of noife. — (It is to be obferved that 
this cafe alludes to a woman who laments for the adverfity of others, 
not for her own, apd Who hires herfelf out for that purpofe.) 

The 
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The teftimony of a perfbn tvho is continually mtoxicated is inad- 
millible, ' becaufe of his commiflion of a prohibit^ ad.< — In the fame 
manner, alfo, the teftimony of a perlbn who amufes hin^lf with 
birds, iuchi*as pigeons or. hawks, is inadmiftible ; becaufe fu^ amufe- 
ment engenders forgetfuhieis ; and alfo becaufe, in the pradtice of it, 
he fees the nudities of ftrange women, he having occafion to fit on 
the top of his houfe to fly thefe birds. — In fome copieS, inftead of the 
amufement of Teyoor or birds, that o( 'Tamboor*, or mufical inftru- 
ments, is written, which alludes to public fingers; and the. teftimony 
of a public finger is not admiffible, becaufe he is the occafion of aflem- 
bling a number of people to commit a prohibited a£lion -f'. 

The teftimony of a peffon who has committed a great crime, 
fuch as induces punifhment, is not admiffible, becaufe in confequence 
of fuch crime he is unjuft. 

The teftimony of a perfon who goes naked into the public bath 
is inadmiftible, becaufe of his committing a prohibited adlion, in the 
expofure of his nakednefs. 

The teftimony of a perfon who receives ufury is inadmiftible; — 
and fo, alfo, of one who plays for a flake at dice, or chefs, -^becaufe 
gaming in that manner is ranked in the number of great crimes ;— and 
in the fame manner, alfo, the evidence of a perfon who omits his 
prayers, from an attention to thefe games, is not admiffible. — It is to 
be obferved, however, that fimple playing at chefs without a flake is 


* In the Arabic and Perfiaii, the words ’ftyotr and Tdthbow are written eJcadMy fimilar; 
and as they can only be diftinguilhed from each other by the proper pofition of the 
diacritical points, they are therefore very likble to be confounded by the frequent omiffion 
of thefe points. 

f Namely, Itftmng it mufit, 

6 


not 
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not deftnicStivc of credit, flnce fuch play does not induce a want of 
integrity, bccaufe all our Imdins are not agreed in its illegality, Miilik 
and Sbafei having declared it ta be lawful. — It is recorded in the 
Mabfooti that the evidence of an ulurer is inadmiffible bnly in calc 
of his being to in a notorious degree ; bccaufe mankind often make 
invalid contra(9:s ; and thefe arc, in fome degree, ufurious. 

The evidence of a perfon guilty of bafe and low anions, fuch or of pcrfoni 
as making water or eating his vidluals on the high road, is not 
admiffible ; bccaufe where a man is not retrained, by a fenfe of 
ihame, from luch aflions as thefe, he expofes himlblf to a lulpicion 
that he will not refrain from fallehood. ' 


The evidence of a perfon who openly inveighs againft the com- or of />«- 
panions of the prophet and their difciples is not admiffible, bccaufe 
of his apparent want of integrity.— It is otherwile, hou'cver, where 
a perlbn conceals his ientiments in regard to them, bccaufe in fuch 
cafe the want of integrity is not apparent. 


The evidence of the fefl of Hdwa* (that is, fuch as are not Soonis') The evidence 
is admiffible;* excepting, however, the tribe of whofc evi- ^ 

dence is inadtniffible, for rcafons that will be hereafter explained.— othcrhrretics, 
Shafe'i maintains that the evidence of no tribe whatever of the fctSt of but not tLt 
Hdwa is admiffible, bccaufe the heterodox tenets they profefs argue 
the higheft degree of depravity. — Our doctors, on the other liand^ 
argue that although their tenets be in reality wrong, yet their ad- 
herence to them implies probity, fince they have been led to embrace 
» 

* the 4»V; a dcriftve appellation given by the B$onis to Uti^Shiyas.^Hawas 

alfoy is exprds the (cnTnal paflxoni, whence the term Mil Hdwa fignihes fenfuaitjli, 

or ipUunanSm 
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them from an opinion of their being right ; and there is, moreover, 
reafon to think that they will abllain h’om falfehood, becaufe it is 
prohibited in every religion^ Hence the cafe is the £ime as if a perfon 
ihould eat pf an animal which had not been flain according to the 
prefcribed form of Zabbah^ becaufe of its being lawful amongl^ his fe£l:. 
It is otherwife where the bafenefs proceeds from the a£iions, not from 
the -With refpe£t to the fe£t of Khetabia^ it is to be obferved 

that, they are in a high degree heretics; and amongft them it is lawful 
to bear politive teAimony to a circumAance on the grounds of another 
having fwom it to them. Some have faid that it is an incumbent duty 
upon that fed to give evidence in favour of each other, whence 
their teAimony is not free from fulpicion. 

Thb teAimony of Zimmeei with refped to each other is admif- 
Able, notwithAanding they be of diderent religions. — MMik and 
Shafei have laid that their evidence is abfolutely inadmiAible, becaufe, 
as infidels arc unjuA *, it is requifite to be Aow in believing any thing 
they may advance, God having laid (in the Koran) “ When an 

“ UNJUST PERSON TELLS YOU ANY THING, BE SLOW IN BELIEVING 

** him;” — whence it is that the evidence of an infidel is not admitted 
concerning z Mujfulman\ and confequently, that an infidel Aands (in 
this particular) in the fame predicament with an apoAate. — The ar- 
guments of our dodors upon this point are twofold. — First, it is re- 
lated of the prophet, that he permitted and held lawful the teAimony 
of Ibme Chrijiians concerning others of their fed. — Secondly, an 
infidel having power over himfelf, and his minor children, is on that 
account qualified to be a witnefs with regard to his own fed ; and the 
depravity which proceeds from his fiuth is not deAriidivc of this qua- 
lification, becaufe he is fuppofed to abAain from every thing prohi- 
bited in his own religion^ and falfehood is prohibited in evevy|i^gioo. 
It is otherwife with relped to an apolkte, as he poAelles ntii power, 

* Arab, FaJU\ meanings in ti)is place, Jjigmtrati A difrauUL 

either 
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either over hi$ own perfbn, or over that of another; and it is al(b 
othcrwiie with rcipeft to a Zimmee in relation to a Mujfubnant becaufe 
a Zimnee has no power over the peribn of a Mujfulman. — Befides, a 
Zimmee may be fulpeiSled of inventing falfehoods againll z*Mu£uImant 
from the hatred he bears to him on account of the fuperiority of the 
Mujfulmans over him. 

Objection.— I n the fame manner as there fubtifts an enmity 
between Muffulmans and Zimnuety fo alfo is there an enmity between 
the followers of other religions, fuch as the Jews^ the Chriflians^ and 
the Magians: it would follow, therefore, that amongfl theie the 
teftimony of thole of one religion cannot be admitted with relation 
to others of a different reli^on ; — whereas it hath been declared ad- 
mifflble. 

Reply.— A lthough the religions of theie be different, yet none of 
them being under lubjeflion to another, lb as to engender reciprocal 
hatred, there is no caufe to fufpef); that they will invent falfehoods 
againff each other. 

The teftimony of an inhdel Moojidmin with relation to a Zimmee is 
not admiffible, becaufe he has no power over the pcrfonof a Zimmee^ 
as the latter is a fixed refi,dent in the Mujfulman territory. The evi- 
dence of a Zimmee^ however, is admiffible with refpeft to an infidel 
Moojidmin, in the lame manner as the evidence of Mujfulmam with re- 
lation to them is valid. 

The teftimony of one Moojidmin is adrnilltble with relpeft to an- 
ptHer MooJijdmin, provided he be of the lame country. If, however, 
they be of differpnt countries (fuch as a native of RuJJia and of 'J’urk^') 
their teftimonies with refpeft to each other are not admiffible ; becaiue 
this difference precludes the operation of their power over each other; 
whence it is that they cannot inherit of each other. 
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The teftimony of him whofe virtues exceed his vices, and who 
is not guilty of great crimes, is admiffible, notwithftanding he may 
occafionally be guilty of venial crimes. — What is here advanced is an 
explanation of the degree of integrity to which regard is paid in bear- 
ing evidence: and this explanation is approved; for innocence with 
refped to great crimes, and a preponderance of virtue over vice, muft 
neceflarily be deemed fufficient, on this principle, that if smy occa- 
lional commiflion of fmaller crimes were deftruftive of tefhmony, the 
door of evidence would be fliut, whilft the prefervation of the rights 
of mankind requires that it Ihould be kept open. 

The telHmony of on (that is, of one who has omitted cir- 

curheiiion on account of old age, or for fome other fufficient reafon) 
is admiffible, becaufe the omiffionof this ceremony is not deftrudive 
of juftice; — excepting where it arifes from a contempt of religion, or 
of the authority of the oral law by which it is enjoined, for in that cafe 
integrity no longer remains. 

T HE teftimony of an eunuch is admiffible, becaufe Omar accepted 
the teftimony of Alkht who was an eunuch ; and alfo, becaufe he has 
been deprived of one of his members by violence, and therefore ftands 
in the fame predicament with one who has been mutilated. 

The teftimony of a bajlard is valid, becaufe he is innocent with 
rclpcft to the immorality of his parents. Imdm Mdlik maintains that, 
the teftimony of a baftard is not to be admitted with refpeft to whore- 
dom, as it may naturally be fuppofed he wifties as many others as pof- 
llble reduced to the lame level with himfelf, and his ’teftimony in a 
matter of this kind is therefore liable to fulpicion.— Our doAprs, how- 
ever, argue that the prefent queftion relates merely to the ppint of in- 
tegrity', and if a baftard be a juft man, there is no reafon to fu^ft 
him of fuch a wilh. ’ - 


The 
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The teftimonjr of a hermaphrodite is admi^ble, becaufe fuch orofanirr- 
a perfon is either a man or a woman, and the evidence of both is ad- 
miffible. 

• 

The teftimony of a governor on the part of the fultan is admii- orofawVwyt. 
fible, according to a majority of the Haneejitc doftors, provided he do 
not enforce pppreffion ; but if he aft opprcffively his teftimony is not 
admiffible. Some have fiiid that in the latter cafe alfo his teftimony is 
admiftible, provided he be himfelf a man of generofity and charaftcr, 
and be not guilty of boafting and vain talk ; becaufe it is in fuch calc 
natural to luppolc that a regard for his reputation will prevent his af- 
lerting a falfehood ; and the dignity of his charafter will deter any one. 
from offering him a bribe. 

Where two brothers atteft that their father bad appointed a par- Twobrother* 
ticular perfon to be his executor, if that perfon allb claim the fame, 
their -teftimony is valid, upon a favourable conllruftion, — but not if pointment of 
he deny the appointment. — Analogy would fuggeft that their tefti- muii be cre- 
mony is not valid in either cafe (and a cafe where two legatees atteft 'e! 

that the teftator had appointed a particular perfon his executor,— or ‘■■fy ‘bcir tef- 
where two debtors or creditors of the decealed affert the fame, — or and the fame 
where two executors atteft the junftion of a third perfon with them “^0*' 
in the executorlhip, — is fubieft to iiie fame analogy;) — becaufe their ifRatces, two 

. • 1 '*1 L • /j- I /• , debtors orcrc- 

evidence is in forae degree advantageous to the witnelles themlelves, diton, or two 
in as much as the advantage to bc.derivcd from it rcfults to them alfo. 'hTfauref!* 
Th^ rcafon for a more favourable conftruftion in this particular is that 
as it is the duty of the Kdzee to appoint an executor where it is re- 
quired, and wfiere the death of the perfon is notorious, the evidence 
in queftion is admiftible, inafmuch as it exempts the Kazee from 
this ttouble, and nit becaufe it eftablifhes the proof of any thing. — It 
is therefore a fubftitute for the caft of a die, which faves the trouble 
of elcftitra. 


8 
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Objection. — ^Where there are two executors, there is no occa< 
lion for the Kdssee*& appointment of a third, Bod therefore the appoint- 
ment of a tAirJf upon fuch a ground, is unwarrantable. 

Reply.— -The two executors having acknowledged that the de- 
ceafed had joined a third perfon with them, the Kdzee is therefore 
required to confirm him, ^ce, iii confequence of fuch acknowledge- 
ment they cannot aft without him. 

—It is to be obferved that where the debtors of the deceafed atteft the 
executorfhip of a particular perfon, their evidence is admiflible, whe- 
ther the death of the other be notorious or not, becaule fuch evidence 
is an acknowledgment afieftin^ themfelves ; and the death of the cre- 
ditor is therefore eltablilhed with relpeft to them, becaule of their ac- 
knowledgment. 

Atteftaiionto Jp two brothers bear tellimony that their abfent fether had ap- 

SL p6r(on*B ap- . • , , * 

pointinent of pointed ZejfJ an agent for the receipt of debts due to him at Kmfa^ 
their evidence is inadmiilible, whether Zeyd claim the faid agency or 
not;— for the Kdzee has no power of himfelf to appoint an agent in 
behalf of an abfentee; and the evidence is not in this inflance fuificient 
bo warrant it, lince it is liable to fulpicion. 

It a defendant reproach a witnefs with a thing which would im- 
peach his legal integrity, but which does not involve any of the rights 
of the fpiritual or temporal law, and produce evidence in fupport of 
his ailertion, the Kdzee mull not bear them, nor pafs a decree of th; 
injuRice of the witnelles; becaule this injuliice is a thing of a nature 
which comes not within the jurildidion of the Kdzee, inafmuch’as it 
is not permanent, bang removeable by repentance.— Befides, the 
evidence adduced in this cafe tends to lay open fiiults * : — now the 
concealment of faults is incumbent, and the manifeRation of them 

^ By faults is here underllood vtmal tn/pdjffes^ fuch as mtj^ht ({jcftroy the legal integrity 
«fa witnefsi but which do not amount to crimaz 

* . 

prohibited: 
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prohibited : as, therefore, a witnefs, in giving evidence to this effeft, 
is himfelf guilty of irregularity, his teftimony cannot be heard ; for 
the ruanifeftatioQ of faults is admitted only where it tends to maintain 
the rights of others and that is only in fuch cafes as fall, within the 
jurifdiftiott of the Kdzee ; — ^but the cafe in queftion is not of that nar 
ture ; and therefore the evidence cannot be admitted. — If, however, 
witnefles were to give evidence that* the plaintiff had himfelf acknow- the plaintiff*! 
ledged the irregularity of the witnefs, the evidence would in that cafe t^ir 
be valid;, becaufe acknowledgment ia a thing which foils within the irrejaUnty. 
jurildi£tion of the Kdzee^ 

If a defendant bring, witnefles to pi^ve that the plaintilFhad hired ii not ai> 
his witnefles for ten dirm (for inflance,) fuch evidence muft not be ^tvtienco 
admitted ; becaufc, although it tend to prove fomething more than a 
ratK irregularity^ yet the defendant not being a regular adverfory of plaintis^ 
the plaintiff'in regard- to this matter, has no right to eflablifh it by evi* 
dcnce, fmee,, with refpeft to this, point, he is as it were a ftrangcr. — 

If, however, the defendant be a regular adverfary ^ — (as if, for in- ""** 
ftance, he Ihould affert that the plaintiflF had hired his witnefles to fi»»Svcd. 
give evidence for ten dirms from property which he [the defendant] 
had put in. his hands,)^ — in that cafe the evidence he produces in fupi- 
port of his allegation muft be admitted; becaufe the defendant is in 
this iuftancea regular adverfory of the plaintiff in a matter of pro* 
perty; and the proof in regard to the property neceflarily involves the 
proof of the reproach.— In the fame manner alfo,. the evidence ad* 

.diiced by the defendant is admitted where he aflerts that “ he had 
“ compounded with the witnefles for a certain fum of money that 
“ they fhobld withhold their teftimony in.fupport of fuch unfounded 
** claim,— and* that, having accordingly paid the ftipulated fum, they 
«♦ had neverthelefs ^ven their evidence, and . he therefore prefers a 
“ claim for the fum paid to them for here the proof with refpeft 
to the claim would alfo eftablilh the proof of the reproach. Lawyers 
haveobferved thaFas'the teftimony of witnefles is admitted with rc- 

• fpeft 
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to any thing diat falls within the jurilHidion of the KA%ee^ it 
follows that if the defendant bring witnefles to prove that the witnefs 
of the plaintiff is a JUroe^ or that he has been punithed for Bander, or 
that he is q drunkard, or a flanderer, or a partner (ff the plaintiff, 
in all thele cafes the evidence fo adduced muff be adnaitted* 

If a perfon give evidence, and before moving from the place, or, 
the KSzee paffing a decree upon it, declare that he had given a part 
of his evidence under- the influence of apprehenfion,” ftill, if he be 
a perfon of chara<ffer the depofed matter to which he acSieres muff 
be credited. — The term apprebenjioft^ y as here ufed, implies that a fault 
has been committed, either bjr withholding part of the evidence which 
it was incumbent to have mentioned, or by reciting, from forgetful- 
nc&, fomething that was falfe.^ — -The reafon of admitting the evi- 
dence, in this cafe^ is becaiife the apprehenflon probably arofe from 
the a we excited by the aflcmbly of the Kdzee\ which is exc ufed pro- 
vided the perfon be juft, and that he reftify his error in time.' — It is 
otherwife whwe a peiffoh feparatesf from the aflembly of the Kdzee, 
and afterwards returns and lays, *♦ I have omitted part of my evidence 
■** from apprehenfion;” for in that cafe his evidence would not be ad- 
mitted; becaufe there is reafon to fufpeft a collufion \*%hfthe plaintiff, 
which requires that caution be ufed ; and alfo, becaufo' although .any 
addition or diminution,' after the delivery of the evidence,- be accepted, 
and either added to, or deducted from, the original evidence, pro- 
vided they be made in the fame meeting, ftill this is not allowed in 
cafe of their being made at a different meeting.' The fame rule alfo 
holds with regard to the mifhkes of a witnefs in explaining "the 
boundaries of a houfe;— as if he Ihould fay (for inftatice) the eaji in- 
ftead of the wejl't or in explaining genealogy, as if He (hould fay (for 
inftance) ** Mohammed^ the Jin of AHMib,” inftead oif the Jon of 

* Arab. AM’. literally, a/^ perfon; (In eppofitiqn to Fulfil.} 

^ Arab. Tawaham, 

“ Aleb.” 
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‘‘ ALEE.”~.It is to be obfervcd that the expofition -of the law in 
th.scafe, applies only to the addition, by the witnefs, offomecir- 
cumftance which may be in its nature doubtful; for if it fliould be in 
no refpea doubtful, then he may at any time afterwards? whether at 

the lame meeting or not, lawfully add it to his evidence Thus if a 

witncfs omit the ufe of the word SAM//,, or the like, and afterward, 
declare this omiffion, it is in that cafe admitted, whether it be at the 
ame meeting or not,— provided he be a juft man. — It has been related, 
as an opinion of and that whatever addition or 

^tninution a witnefs may make after the delivery of his evidence, 
fhall in every cafe be admitted, although it be at a different meeting - 
provided the witnefs be a juft man.-But the firft doarine is the moft 
authentic, and decrees pals accordingly. 


CHAP. IH. 

Vf the Difagreement of Witnefles in their Teftimony. 


Where the evidence adduced by a claimant is conformable to Evidence » 
the claim, it is. worthy of credit ; but rnot where it is repugnant to 
it; becaufe, in matters concerning the rights of the individual, the cani^tTnd 
priority of the chum is requilite to the admiftion of evidence; and this "“'*'**“ 
exUls in the Jhnner inftance, but not in the latter ^ lince in the former 
the ot^d^ of evidence (namely, a verification of the claim) is an- 
swered, — whereas in the latter the evidence tends to a falfification 
VoL. II. 4 U of 
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of tty and it is therefore the fame as if no evidence at all were pro* 
duced *. 

The concurrence of the witneffes, in words and meaning', is re- 
quifite, according to Haneefa. — If, therefore, one witnefs bear tefla- 
mony to one thouland dirms being due, and the other to two thou- 
fand, no credit is to be given to either.~The two difciples are of 
opinion that the evidence is to be credited to the amount of one thou- 
fand<£rinr; and a lirnUar difagreement alfo fubiiftain a cafe where one 
witnefs attefts one divorce, and the other two or divorces. — ^The' 

arguments of the two difciples are that the witneffes agree in the 
fmalkji amount, (fuch as in one thou&nd dirmsy or in one' divorce ;) 
and one of them, befides his agreement in this amount, attefts an ad- 
ditional quantity.— -Their evidence, therefore, muft be admitted in 
the degree in which they concur ; and the teftimony of one, fb far as 
it relates to the excefs only, muft be rejefted.-*-The reafbning of Ha-^ 
nerfa is that the witnefles dificr in wordsy and confequently in meaning, 
fince meaning is extracted from words. Thus two thoufand (for 
inftance) can never be conftrued to mean one thoufand, as the terms 
are effentially dii^rent. — In the cafe in queftion, therefore, the one 
thoufand, and the two thoufand, refpe£Hvely, are attefted by only one 
witnefs ; atvd the cafe is confequently the fame as if their teftimony had 
related to different articles,— as if one were to atteft ^rtns, and the 
other deenarsy for inftance. ' 

If a perfbn claim a debt of one thoufand five hundred dirms, and * 
one of his witneftes bea^ teftimony to one thoufand, and the other to 
one thouftuid five hundred, in that cafe the teftimony muft be cr^ited 

* Toexemplify this cafe)*^uppofe a perfon wcw tb dalm the right of properf|r in a 
hottte, on the plea of his having pnrehafai it $ and his witnefe atleft the right of property 
from its having been given to liain^«i*in that cafe jhe cridcnce fo given would be 
rejedled. 

ki 



Chap. III. EVIDENCE. 

in the amount of one thoufand dirms*\ for the witnefles concur in 
that amount, both in words and. meaning, as one thoufand is 
mentioned by both, and five hundred is an additional part of the fpeech, 
which adds force to the former part, inftead of dcftroying it.— -Ana- 
logous to this is one divorce and one divorce and an half; or one hun- 
dred dirms and one hundred and fifty dirmsi that is to fay, in both 
thele cafes the evidence is admitted in the leaft degree, namely, in 
the degree of one divorce, and to the amount of one hundred dirms.— ‘ 
It would be otherwife if one witnels fliould atteft ten dirms, and 
the other fifteen; becaufe this is fimilar to the atteftation of one 
thoufand and two thoufand, the effeift of which has been before 
ftated. 

In a cafe where one witnefi attefts one thoufand dtrms, and the 
other one thoufand five hundred, and the claimant exprefsly declares 
that only one thoufand dirms is due to him, the teftimony for one 
thoufand five hundred is null, as being falfified by the claimant f . — 
The efFe<ft is alfo the fame where the claimant alleges one thoufand 
dirms, and one of the witnefles attefts one thoufand, and the other 
one thoufand five hundred; for here alfo the claimant fallifies the 
teftimony of one of his witnefles, inafmuch as his claim is diftcrent 
from it. A conformity, therefore, between the claim and the evi- 
dence is indifpenfably neceflary : and hence, if the claimant fhould 
fay “ my original claim was one thoufand five hundred dirm, but I 
• “ received five hundred,” or “ I exempted the debtor from five 

* The difFcrcftce between this andThe preceding cafe turns entirely on the terms in 
which the teftimony is delivered } for in the cafe here confidered the witnefs, in mention- 
in* mt thetdond fiot bundnd, mentions the term me tboufand, which fo for coincides with 
the teftimony of the other witnefles whereas, in the former inftance, the witnefles coin- 
cide only in Ae term tbtufaai, whk* is not perfeaiy definite. 

+ Confequendy die efaimant muft produce anothw witnefi, ai tm .an required to 
cftabltfh his claim. , 

^ U a ** hundred 


<99 

Amount in 
which they 
agree both m 
and 

meaning. 


The evidence 
of a witnefj 
who attefts » 
larger fum 
than the 
claim a- 
mounts to it 
null. 



700 


Evidence to a 
debt is not 
annulled by a 
fubfequent 
declaration 
of part of the 
debt having 
been dif- 
chargcd. 


EVIDENCE'. Book XXT. 

hundred r” in that cafe each of the above mentioned teftimoiuea 
would be credited, becaufc of their conformity with the claim. 

Ik two perfons give evidence to a debt of one thoufand and’ 
one of them afterwards declare that the debtor had paid five hundred 
dirms of it, dill the evidence of one thouland dirnu being due mud be 
credited, and that of the five hundred having been paid mud be re- 
jected. — ^The reafbn of this is, that bath witnefles agree in the debt of 
one thoufand dirms, whereas one witnefs ohly.atteds the payment of 
five hundred dirms \ and as two witnedbs are req.uidte to edablifh 
proof, the tedimony in the hrd iudance is therefore admitted as proof; 
and the additional declaration (of one thoufand dirms having been 
paid) is rejected. — It is related as an opinion of ^beo Toofaf that in 
this cafe the claimant is entitled only to five hundred dirms, becaufe 
the fum of the tedimony of the witnefs who atteds the payment of 
five hundred dirms is, that the debt in faCt amounts only to ^ve 
hunted. Thci above explanation, however, is a full refutation of this 
opinion. It is to be obferved that when the witnefs is informed of 
any partial difeharge of the debt, (as in the cafe, for indance, of jive 
bundredT out of the thoufand^ he mud not bear tedimony to the 
debt of one thou&nd until the creditor make an acknowledgment of 
the receipt of five hundred ; for otherwife he would be confidered as 
aiding the injudice of the creditor. — In ^&Jama Sagheer it is related, 
.lhat if two perfons atted' a debt of one thoufand dirms due by Omar to 
Zeyd, and one of them afterwardabear tedimony to Omar having paid ^ 
five hundred oflt, and the claiinant deny the fame,— in that cafe tijeir 
evidence of the debt, in which they both agree, mud be credited;, 
and the fingle tedimony of one, with regard to the payftient, mud be 
rejected. — ^ah&oee reports it as an opinion of our doCtors, that the 
evidence to the debt is not tp be credited i (and Ziffer has adoptee} this 
opinion ;) bccaufe the claimant cohtradi^ the tedimony of the pay.* 
ment. — To this,, haw ever,, it is anfia^rt^y.lh^ although the. claimant 
do contradict this latter tedimony,. yet he does not contradid: tbe 

‘ ' - fird 
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firft evidence, which is eftablifhed in its validity by the concurrence 
of tWOi 


m 

If two perlbns bear teftlmony that a certain perfbn had killed 
Zejri/, on the feftival of the lacrifice, at Mecca', and two others bear 
teftimony that the faid perfon had killed Zeyd, on the fame day, at 
Ko^a ; in fuch cafe, if all thefe witnefles be aflcmbled at the fame 
time, in the prefence of the Kdzee^ the whole of their teftimonies 
muft be rcjefled ; bccaiife, of the evidence of the fwo parties, it is 
undoubtedly certain that that of one of them mull be falfe, and there 
is no criterion to afeertain to which the preference belongs. — If, ojj 
the contrary, the evidence of one of thefe parties precede that of the 
other, and the Kdzee in confequence pafs fcntence, and' afterward 
two others exhibit evidence of a different nature, in that cafe the Kd- 
zee mull not admit the evidence of the latter, becaufe the firft evi- 
dence, in virtue of the ilTue of the decree confequent upon it, 
acquires a fuperiority over the latter, which prevents its annul- 
ment. 

If two perfons attelfthc theft of a cow, but differ in regard to the 
cohur of it, their evidence is neverthelefs valid, and the hand of the 
thief muft in -conlequcncc be cut off^ — If, on the contrary, one of the 
witneftes declare the animal to be a cow, and the other allege that it 
is a hu//, their evidence, in fuch cafe, is not admiffible, and the hand 
.of the- thief muft not be cut ofF.— This is the dodlrine of Hanerfa . — 
The two difciples maintain that tl^ thief is not to fuffer mutilation in 
either cafe. ' Some have faid that this dilagreement proceeds on the 
luppofition of the attefted colours being in fome degree fimilar, fuch as 
red and black, and. not where they differ completely,, fuch as black and 
white* Others again have laid, that it fubfifts in all cafes where the 
witnefles differ with refpeff to the colour.. 1 he rcafoning of tJic two 
difciples is, that the theft of a black cow is different from' that of a 
cow ; in other, words, theyaire two diftiucl animals; and hence 
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“the due quantity of evidence (namely, that of /wo witnejfei) docs not 
appear with refpe£t to either allegation of theft. — It is therefore the 
fame as if two perfons -were to teftify that a certain perfon had ufurped 
;thecow of fuch a perfon, but to dilagree with relpeft to tho colour of 
the cow in which cafe the evidence of 'both would bereje£l^; and 
fo alfo in the prefent inftance, -a fortiori^ becaufe -the penalty annexed 
to theft . (namely, amputation) of a moft grievous nature. Hence a 
difference of the witnefles with refpeA to the colour is the lame as a 
difference with relpe^l’to the -The argument of Haneefa is, 

that in a cafe of difference between the witneffes concerning the colour 
of the animal, it is poffible tq reconcile the contradi^ion by luppofing 
■•the witneffes to have viewed the cow from adiftance, and in the night- 
time, lince thefts are moft commonly perpetrated at that lealbn %— 
and colours are of a deceptious nature: — cattle, moreover, are often 
pye-balled ; and it is therefore poffible that the cow may be black on 
one fide, which was feen by one of the witneffes, and white on the 
other fide, which was leen by the other witnefs. — It is other wife in a 
cafe of u/urpatioHf fince that moft commoply happens in the day-time, 
and confequently the fadl is moft probably feen in the light, and near 
at hand. It is alfo otherwife with relpedb to the fex of the aqimal, 
fince two fexes cannot unite in the fame creature. Befides, a know- 
ledge of the fox requires a clofo inlpedtion, and hence the cafo does not 
admit of uncertainty. 

If one perfon atteft that Zeyd had purchafed a -flave for one thou- 
fand Snnst and another that he had purchafed the faid Have for 
fifteen hundred dirnu, in that cafe the evidence of both' is null ; be- 
caufe the objea of the evidence is to eftablifli a caufo of property, 
namely, the contrad of foie ; but the mention of two prices ncceffarily 
implies the exiftence of two contra^^ -and the proof of either of thefo 
is defective, as there is only qne witnefsto eac^ This cafo proceeds 
on the fuppofition of the buyer bwag-'the plaintiff; but the elfo^ is the 
iame in cafe of the claim having been made by the feller \ — ^and it 
g matters 
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matters not whether, of the two Turns attellcd, the plalntitF claim the 
largeft or the TmalleA ; becaule the proof is defective on cither fuppo* 
Ation, for the reafbn already explained. — The fame rule alfo holds, 
with refpe£l to a contra£b of KitShat \ that is, where a Mokdtib and 
his maAer difagree with refpe£l: to the amount of the ranfom or con-' 
fiderationof Kitdbati and the two witneAes likewile difagree in their 
teAimony, the evidence, in fuch cafe, is null, fince the objedl of it 
(namely, the eAabliAiment of the contraft of Kit&bat) is defeflive, 
for the reafons already explained; — and this, whether the majler or 
the Jlave ht the plaintiff. It is alfo the fame with refpe<A to Kboolat 
manumiffion for a compenlation, . and compofition for wilful murder, 
provided the claim be preferred by the wife, the Have, or the mur- 
derer; — becaufe in all thefe cafes the objeft of the evidence is the fame,, 
(namely, the eAablifhment of the exiAence of a contraa,) and is 
defeated by any difagreement of the witnclfes.— But if, in any of thefe 
cafes, the claim be preferred by the oppofite party, it then becomes 
equivalent to a cafe of debt, and the law takes place accordingly. — 
Thus, if the claim be for one thoufand five hundred dirms^ and one 
of the witneAes- declare it to be one thoufand, and the other one 
thoufand five hundred, in that cafe, according to all our dodtors, a 
decree muA be given for one thoufand dirms, — If, . on the contrary, the 
claim be for two thoufand dirmst and one witnefs atteA to one thou- 
fand, and the other two thoufSnd, in that cafe nothing can be de- 
creed, according to Hmeefa ; whereas, according to the two difeiples,. 
one thoufand muA be decreed. — The principle on which thefe cafes 
refcmble debt is, that the pardon for murder, the freedom of a flave, 
or tfie divorce of a wife, beAabliAied by the acknowledgment of the * 
perlbn to whom ^ach.of thefe rights appettain.—^Hcnce, in fuch cafe, , 
his claim tfdebt only remains, and there is no occafion for the proof of 

the contract. In the cafe oii.pkdge, if one witnefs atteA that it was 

pawne'd for one thoufand dirnu^ and the other that it was pawned for 
one thoufand five hundred, and the claim be preferred by the pawner, 
the evidence is in'that cafe inadtfaiffiblej becaufc the pawner has no 
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advantage in preferring fuch a claim, fince he cannot refume his- pawn 
until he pay the debt opposed to it.— His claim, therefore, is not re- 
garded ; and fuch being the cafe, the evidence he adduces is, as it 
were, evidence without a claim; and evidence without a claim is in- 
admiflible. — If, on the contrary, the claim be preferred by the pawn- 
holder, it is.4he lame as a claim for debt. — In a cafe of hire^ if one 
witnels teftify to one thoufand Jirms^ and the other to one thouland 
five hundred, then^ provided this difference happen at the beginning 
of the term of hire, it is analogous to a limilar difference concerning a 
•faUi but -if it happen after the expiration of the term, and the claim 
be preferred by the hirer, it is a claim of debt, — ^In a cafe of Marriage^ 
if one of two witnefles teftify to a dower of one thoufand dirmsy^ and 
the other to a dower of fifteen hundred, the dower is eftablilhed in the 
amount -of one thouland dlrtnsy according to Hane^Oy whether the 
claim be. preferred by the hulband or wife, and whether it be for the 
Imalleft or greateft of the attefted fums. This is according to a favour- 
able conftru£tion. The two difciples, arguing from analogy, main- 
tain that the evidence is totally inadmillible. — (It is, however, re- 
corded in the Amdlecy that the opinion of Aboo Toofafy in this inftance, 
accords with that of Haneefa.^ — The reafoning of the two dilciples, 
in fupport of their opinion, is that the difagreement of the witneftes 
with regard to the amount of the portion is in fadt a difagreement with 
regard to the marriage coniraily lince the object of both is the efta- 
blilhment of a caule, namely, the faid contract the difagreement in 
this inftance, iherefore, is analogous to a fimilar difagreement with 
regard to fale.— The reafon for a more favourable conftru^on of ther 
LAW in this particular, as adopted by Hantefay is that ^roperty^ in 
the cafe of marriage, is merdy a fubordinate point, thp original object 
of it beit^g to legalize generatibn, to unite the lexes, -and to endow 
the man with a right in the woman’s perlbn. Now as there is no dif^- 
ference whatever upon the& points., |h<^ are accordingly eftabliflipdin 
the firft inftance; and if any difagreement then occur concerning the 
fubordinate or dependant jpoiiit., l^lleft; fum^tefted is decreed, 

fince 
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fince to that amount both wknefles agree. — What is here advanced, 
that the cafe is the fame “ whether the claim be for the finalleft or for 
the greateji attefted fum,”— is approved. — Some of the learned have 
faid, that the difierence of opinion between andAhe two dil- 

ciples proceeds only on the fuppolition of the claim having been pre* 
ferred by the woman ; for that, in cafe of the claim being made by 
the hulband, they arc all agreed in regard to the inadmifiibility of 
the evidence; fince his objedb^can only be the eftablilhment of the 
contrahf whilft the objeft of the woman is the Others 

again have faid that this difference of opinion obtains in either cafe ; 
and this is approved. 


CHAP. IV. 


Of Evidence relative to Inheritance. 


It is a rule, that if an inheritce’s * right of property in any thing be 
proven, ftill a decree cannot pafs infiivour of the heirs, until proof be 
. adduced of the death of the inheritee, and of their right of heritage.— 
This rule obtains with Hanee/a and Mohammed. Aboo Toofe^ main- 


• Meaning, tbe’perfon from whom inheritance is derived The tranflator is aware 
that this term is notfenaioned by authority, being the phrafe generally ufed in our 

law-books.— The nature of the law* of inheritance, however, renders ft itdeef- 

ferv to-adopt feme tern of more general import, fiace, aecording to thde, inheriurK.- may 
eiri^r uWor Wrmrf-— The tiinflator, therefore, has adopted this term, both in order to 

the fcnfe of the ArMc term Afosw/r, fighifymg ** itAtrtttd ftm. 
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taint that the thing mufl: be immediately decreed to the heir ; for he 
alleges that the property of the heir is, in fa£l:, the property of the 
inheritee, and confequently that evidence to the inheritee’s right of 
property in«ny thing is, in fad, evidence to his heir*s right of pro- 
perty in that thing. — Haneefa mi Mohammed^ osi the contrary, allege 
that the right of the heir ‘is inchoate and extant de nove, with refped 
to all the rules to which the inherited property is fubjed; (whence it 
is that a courfe of abftinence is enjoined upon an heir, with regard to 
an inherited female (lave, — and likewile, that whatever a poor inhe- 
ritee may have received by way of charity is lawful to his rich heir ;) 
and the right of an heir being inchoate and extant de novof it is indif- 
penfable, in fuch cafe, that the witnelTes bear teftimony to the (hift- 
ing of the right from the inheritee to the, heir, — in other words, that 
they atted the inheritee to have didd, and to have left the article in 
queftion as an inheritance to his heirs.— They deem it fufficient, 
however, in order to prove the (hiding of the right of property, that 
the witnefles atteft that “ the thing in queftion was the property of 
the inheritee at the period of his death for then the (hiding is 
eftabli(hed from necedity ; — and in the (ame manner, it fuffices if they 
atteft that ** it was in the keeping mi pojfejjton of the inheritee at the 
** time of his death;*’ for although the poifeftion of an article may 
have been in virtue of a depofit, or of ufurpation, yet the poflellion 
at death, in either cafe, is in fad a pofleftion in virtue of the right, 
becaufeof the obligation of refponfibility which then takes place: — ^in 
a cafe of ufurpation evijdently ; and alfo in a cafe of dep^t*^ becaufe 
the death of the truftee without -any explanation in other words,* 
if a truftee (hould die, without explaining that a particular thing in 
his pofleftion is the depofit of a particular perfon, it occafions refpon- 
fibility, becau(e the truftee, in dying without explaining the‘ca(e, 
was-moft certainly guilty of a want of carp of Uie. depofit; and a want 
of care of a depofit is a traiffgreliion with refped to the depofit, i^hich 
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induces refponnbillty.-^EvideQcey therefore, of a thing being in the 
pofleilion of a certain perfbn at his death, is equivalent to evidence of 
its being his property. 

a 

Having thus explained the tenets of each of our doftors upon An heir may 

• . - * • rf- • • » 1 * recover an ar- 

this fubjed, it follows that if witnefles were to give evidence that a tide in^. 
particular houfe was in the poflcffion of a certain man at his death, o*hi^ by*"" 
the evidence lb given muft lie. admitted with relpcA to the claimant 
beingthe heir rf the deceafed. In the lame manner allb, the tefti- ^«/rr/>ofhif 
mony of witnefles mull be admitted, where a perl'on adduces evidence 
to prove that a particular houfe, in the pofleilion of a certain perfon, 
was the property of his father, and that his father had lent it, or had 
delivered it in depofit to the perfon then poflefling it. In this cafe, 
therefore, the faid peribn is entitled to take the houfe from the prefent 
occupier, without being required to prove, by witnefles, that his fa- 
ther had died, and that the faid houfe had been left to him in inhe- 
ritance. — ^This, according to the tenets of jiboo Toofaf^ is evident : — 
and fo alfo according to the tenets of Hanetfa and Mohammed ; becaule 
in the cafe in queftion it has been Ihewn, by the teftimony of wit- 
neflfes, that the fothcr was in pofleilion at the time of his death, inaf- 
much as the pofleilion of a borrower or truftee is equivalent to his own 
pofleilion; and on this account there is no neceflity for proving the 
fliifting of the property to the beir, lince that is a confequence of the 
proof of the pofleilion, as has been already explained. — It is to be ob- 
ferved that the law is the lame where, under thefe circumflances, the 
claimant aflerts the pofleilion of the other to have been in virtue ci a 
leafe ; beoaufe the pofleilion of a leflee is equivalent to the pofleilion of 
the Icflbr. • . 

Iv a peribn claim a right of property, to a houfe in the poflclTion of 
another, and t^ie teftimony of the Witnefles produced him Ihould 
run in this mani\er,*‘* we teftify that the faid houfe was in the pof- 
feflion of the claimant one monfh fuch evidencef muft not be 
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admktal. — This is the dodlrine of is related as - 

an ti^nion of Aboo Toafrfy that the evidence, in this cafe, is admif- 
hble; becaufe pojfejjion is an objed in the fame manuer as property \ 
and as the teftimony of the v/itnefles would have been accepted, in 
-cafe they had faid that , the hqufe in question was the' of the 
claimant one month ago^ it foUows that it muft be admitted in this 
cafe al{b.-<>^Be(ides, if the witnefles had depo&d that the other had 
taken the houfe from the hands ror ^pofi^ffioh of the claimant, their 
evidence would have been admitted^ and the claimant would, in con- 
iequence, have been put in poflfeffion of the>houie. The doctrine of 
the Zdhir Rawdyet^ in this particular, has been adopted by Hanerfa 
and Mohammed: and the arguments in fupport of it are fwofold.-— 
First, the feizin of the prefeot pofleiR)rTS*a£tually feen with ttfe eye; 
whereas that of the claimant, whicK formerly exited, is only heard 
fropa the tongue of the witnefles; and knowledge ixom bearfay can 
never be put in competition with that from aftual fight.— Secondly, 
the evidence, in this cafe, relates to a matter of uncertainty; fince 
the former feizin of the claimant, not being definitely known, admits 
of three fuppofitions, as it 'may have exifted in virtue either of right 
of property, of depofit, or of ufurpation ; — and where the point is of 
fo uncertain a nature, it is hnpcdlible to pafs a decree upon the pof- 
{bffion,— It is otherwife where- the; witnefles attseft the right of pro- 
pwl^f as that admits not of various fuppofitionsHi— or, where they aSt- 
tefl that the houfe had been taken from the claimant; becaufe this is 
amattenof ctttainty,.df which the law is known, namely, the obli- 
gation of reftitution, or of feplachlijg the thing; as it formerly flood, in * 
*^the pofleffion of the'clainiahti' ’ 
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If the pofleflbr of the houie ihoiild himfllf acknowledge the former 
pofleflion of the clahnaht; 4h %h%t'cafe W ddi^ee niufl |>af8 fof refl^ring 
the claimant to his poflbflion'l' the'nifd^i^y with regarded the 
fubjea; of an acknowiedgiheht & bad tb thfe ^dklit>'ofi the acknowv 
ledgmeht itielf. ‘ - ' • 
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Ip two peribhs atteft the acknowledgment of the defendant, that 
“ the thing in his poileffion had formerly been in the polieflion of the 
** claimant,” the article in quelHon muft in that cafe be celtored to 
the claimant ; becaufe, although the fubje£t of the acknowledgment 
be a matter involved in uncertainty, yet the evidence here relates, not 
to it, but to the acknowledgment itielf, which is a matter of cer- 
tainty; — and the uncertainty in the fubjeA of it is no bar to the de- 
cree of the K&zeet^ (tnce he may afterwards defire the acknowledger to 
explain the nature of the uncertainty. 


C H A P. V. 

Of the Atteftation of Evidence, 

An atteftation «f evidence is adnulftbte in all fuch rights as do not 
drop in conl^uence of a doubt ; becaufe there is a neceffity for this, 
fince it may happen that a witnefs, from various caufes, (fuch as 
Jicknefs^ naay not be able to give his evidence in perfon ; whence, if 
an atteftation of his evidence were not admifiible, the rights of man- 
kind would, often be deftroyed. There is, however, a degree of doubt 
attending it ; becaufe the jeemdary witnefs, in fuch cafe, is merely a 
fubftitute for the , wknefs;— and if there be many gradations 

between him and the primary, the fufpicion pf fallehood becomes ftill 
ftrongcr.— There is, moreover, a poffibility of avoiding this expedi- 
ent, by defiring the party tp prodt^e, independant of the witneft 
whofe attendance is imprafticablc, fiime other who is allb a primary 
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v/hnefs. — An atteftation of evidence, therefore, is never admitted 
where it tends to eftablKh. a matter which is. repelled by the exigence 
of a doubt, fuch as funijhir.ent or retaliation. 

% 

The attedation of two men with regard to the evidence of two 
others is valid. Sbafei maintains that the evidence of four men is 
neceflary to authenticate that of two men ; becanfo, in his opinion, 
•two fecondary witnelles are equivalent to one principal, in the fame 
manner as two women are equivalent to one man. The arguments 
of our doctors in fupport of their do£lrine. upon this point, are two- 
fold. — First, Alee has declared that an attedation of the evidence of 
one man is not admiflible unlefs attefted by two. — Secondly, the 
Hating the evidence of a principal or original witnefs is included in the. 
number of rights. If, therefore, two men teftify^ to the evidence of 
a principal witnefs, and afterwards teHify to the evidence of another 
principal witnefs, both evidences are valid ; nor is it required that the 
evidence of each principaF witnefs (hould be teftiHed by two feparate 
fecondary witneiTes. 

The atteftation of one perfon to the evidence of one, witnefs is 
not admiflible, becaufe of the opinion of Alee^ as before quoted. — 
MAlih admits the atteftation of one perfon to the evidence of one wit- 
nefs.— The precept of Aiee^ however, is in proof againft him.— Be- 
lides, the evidence of one principal witnefs is included amongft the 
number of rights, and therefore requires to be proved by two wit- 
nefles. 

. . ■ * ' 

It is Tequiflte that the principal witnefs defire the fecondary to 
bear teflimony to his evidence, after the following manner,—** Bear 
** teftimony to my evidence, which is,, that A. the Ion of B. has made 
** an acknowledgment beforeme to aparticular effod, imd has defired 
** me to atteft the find acknowl;^gj|^imh’|~--The rpafon.^ this is that 
the fecondary witnefs is a deputy of the principal, and it is therefore 

neceflary 
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neceflary that he appoint him his agent, and defire him to bear evi- 
dence in the manner above related. — ^It is alfo requifite that the prin- 
cipal give his evidence to the fecondary, in the fame manner as he 
would have done in the affembly of the Kd%ee^ in order that he [the 
fecondary] may report the fame literally, in that affembly.— -It is to be 
obferved, however, that if the principal (hould not mention that “ A. 
* * the fon of B. had called him to witnefs his acknowledgment,” ftill his 
atteftation is valid; becaufe whoever hears another make an acknow- 
ledgment may lawfully give evidence of the fame, although the ac- 
knowledger fliould not have defired him to bear teftimony. 

It is requilite that a fecondary witnefs deliver his teAimony in the 
following manner : — “ Zeyd\a.% called upon me to atteft his evidence 
** that Q^r has naade an acknowledgment before him to a particulac 
** and that he had delired him to lx?ar teAimony to his evi- 

“ dence of the faid acknowledgment.”— All this is required, becaufe 
it is neceffary that a fecondary witnefs recite the fubAance of the evi- 
dence of the principal, and fpecify that he had called upon Him to b ear 
teAimony to it. 

If Omar hear. Zeyd aAert that a particular perfon had deAred him 
to bear teAimony to forae circumAance, it ii not in that cafe lawful 
for Omar to atteA the laid evidence of Zeyd^ unlefs Zeyd Ihould have 
particularly called upon him to at^A the fanae ; becaule, in tho attef- 
tation of evidence, that of having been calkd upon to atteA it is a ne- 
ceAary condition. This is according to all our doctors : — according to 
Mohammedy becaufe, in bis opinion, the decree of the Kdzee paAbs on 
the Arength of evidences; that is, of the principal and the fe- 
condary ; and allb becaufe both of them are liable, in an equal degree, 
to the penalty in cafe of a receAion from their evidence: — and accord;- 
ing to Hanetfa and jiBoa Torft^, becaufe, in their opinion, a repeti- 
tion of the evidence: of the principal withefe before the Kdsue is necef- 
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Ufiy, for the cfbbliihmeiit of proof ; had' . therefore tUe . circomflance 
which cAabiiihet the proof oh^t to be exfdained. 


The atteAation of evidence is not adtniihble excepting where the 
principal witneffes have died, or have departed to a diftahde of three 
days joufneyt^or upwards, or are lb lick as to be unable to attend M the 
aflcmbly edf the KJzee.-^The rcalon of this is that the atteftation of 
evidence is adtniliible only from neccHity ; and this neceffity exiftkonly 
where the principal witnefles are unable to give their teftimony per- 
Ibiially, which inability exifts in all theie cafes. — ^^It is to beobferved, 
that, in cale of the abfence of the principal witnefles, the diflance 
mull be ellimated by the time requifite to travel it ; becaufc the in- 
capiability of appearing to give evidence is founded on the diftance, 
which the law eflimates from the length of tim^. It is related, as 
an dpiftion of Toofnf, that if the abfent perfon be at a place fo 
fltuated as that, having occaiion to appear in the aflembly of the Kdzee 
hi the morning, he could not return to his family that day, in that cafe 
if h lawful to accept, for the prefervation of the rights of mankind, 
an attellation of his evidence. I.,awyers, however, remark that the 
former doflrine is the moll authentic, as in this latter cale there is 
no great inconvciiiwicy; and jiboo hab alfo given this expolition 
upon the pbint. 


The juftification of th^ original witnefles. by the fecondary is ad- 
mitted, becauie they are capable of being purgators. — In the lame 
manner alfo, the jullificatipn of one witriefs by another witnefs U 
valid, for the like rcalon^; and alfo becaufc the efFe£l,of it is advanta-: 
geous to him, fince the ^%ee will in (^rifequence of it pafs a decree. 
It is likewife to be obferv^d, Ifhat this'degree of advantage does not 
fubjed: a jiifl; man to any d^ree pf fli^icion ; iujthe fame.mahner as 
he lies not under any fulpi(;ioa fro^ QiyR fvi^enpe. 

A juli than indeed caiinbt pdiUbly w ufidir .lulpiclqn from ms juflifl- 
7 ' • cation 
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cation of another witnets, becaufe his teftimony is credible* in itielf* 
although that of the other be rcjeded. 

Ip lecondary witneQcs remain fllent with rcfpc£l to t!ie juAiiica- 
tion of ihe principal witnefles, it is valid ; that is to fay, the tcAimony 
of the principal witnefies, as recited by them, mull be admitted ; and 
the Kdzee muft fcrutinize into their charafters from-othcrs. , This is 
according to /Ibbo Toofaf. Mohammed has &id that in this cafe the ori- 
ginal evidence, as recited by the fccondary witnell^, muft not be 
aidmitted; becaule the validity of evidence is founded entirely on the 
probity of the witnefies ; and it confequently follows, that unlels the 
lecondary witnefies explain the probity of the principals, their tefti- 
mony repeated by them cannot be received as valid evidence. The 
realbning of Aboo bufinefs of fccondary witnefies is 

merely to recite the evidence of the principals,, and not to exhibit a 
juftification of them, fince it may often happen that they are ignorant 
of the probity of the principals. Befides, after they have recited their 
evidence, it is the bufinefs of the Kdzee to examine into their probity, 
in the lame manner as if they were adlually prefent. 

Ip the principals deny the evidence recited on their part by the fe- The denial of 
condaries, the evidence of the fccondarics muft not be admitted, be- witneflfes an- 
caufe of the want of pipof, from tfie contradiftion which fubfifts be- 
tween them and the pfrincipals. 

Ip two men bear teftimony to the evidence of two others, to this jftheaitc/t- 
effea, that “ a certain woman, the daughter of a ii.itive of SamarcamU h" vc^nh^a'* 
“ has made an 'acknowledgment of one thouland dirms in favour of p'®" 

“ ZeydC ' — and thefe fccondary witnefies further declare, that the the 
principals had informed them,' that they knew the perfon of the wo- 
man,-^nd the plaintilF produce a woman, and the fccondary wit- 
nefies declare that “ they do not know whether Ihc is the womnn in ndics; 

“ queftion or not,”— in that cafe tjie plaintiff muft be defired to pa- 
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duce two.witnefies to teftify the woman’s identity ; here evir 
denqe of the witnelTcs tends to prove the claip^ upo^ aii ma<^ai;x 
perfon, whereas the plaintiff claims his right from a perfbn fpecific 
and prefentc and hence a doubt arifes, to remove which, it is re- 
quifite to afcertain the perfon.— Analogous to this is a cafe \yhere> 
two witnefles bear teftimony to the evidence of two others, that a, 
** certain perfon fold a piece of ground circumfcribed by particular 
“ boundaries, and the price is due by the purchafer;” — for here it is 
fequifite to produce two other witnefles to atteft that the faid ground, 
circumfcribed by the faid boundaries, had been delivered over to the- 
purchaler, who is the defendant and in the fame manner alfo, it is 
requihte to produce two other witnefles, in cafe the defendant deny 
that the boundaries of the ground he had purchafed are the fame with 
thofe deferibed in the evidence of the witnefles ; to the end that thefe 
additional witnefles may bear evidence' that thofe boundaries were the 
fame with thofe of the ground in the pofleflion of the purchafer. — 
The law is exaftly the fame with regard to the letters of one Kdzee to 
another as where one Kdzee writes to another, that ** two witnefles 
** have given evidence that a debt of one thoutiuid dir ms is due to a 
** certain perlbn, the fon of a certain perfen, of a certain family, by 
** the daughter of a certain perfon of a certain fapaily, and that: he 
** muft pafs a decree for the faid daughter’s pajmnent of |he laid futri;” 
for here, if the plaintiff, after delivering the letter to tk^^Kdxee to 
whom it is addrefled, produce a woman, the b^ore he pafles 

the decree, muft defire him to bring two witnefles to atteft that fhe 
is the fame woman as deferibed in the letter of the other Kdzee . — It is * 
^to be obferved that if, in dther of thefe cafes, (namely, .atteftation 
of evidence, or of the letters of* one Kdzee to another,) ^in the ipecifi- 
cation of the family of the woman, the witnefles make ufe of the term 
Tameemiat it is not valid; it being neceflary to fpecify feme nearer 
and more particular branch to which the w;oman is related, in order 
that a particular knowledge may be acquired, which cannot be done 
in cafe of the fpecifleation of. fe a hil^ch ^ 

5 ^ ^ . whofe 
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whpfe defcendants arc intiliiSaerable.—- It is the opinion of fome that 
th6 word Farghemid implies a general, and Auzchdhiiid a particular 
family.'^rSome, alfc, think that the words Samarcdndia or Bokhdria 
are general ; and fome have faid that the reference to a fmall lane is 
particular, and to a ftreet or city general. — It is to be obferved that, 
according to the Zdhir Rawdyet^ the opinion of Haneefa and MoAam- 
'\md (in oppofition to that of ^Aoo Toofaf) is that defcription is ren- 
dered complete by the fpecihcation of the gran^ather ; but that the 
fpeciHcation of the particular family (which is termed Fakhiz*") is 
equivalent to the mention of the grandfather ; fince it is the name of 
a diflant progenitor, which is equivalent to a nearer one. 


SECTION. 

Hakeefa is of opinion that a falfe witnefs muft be ftigmatizedf , 
but not chaftized with blows. The two difciples are of opinion that aigm»UMd. 
he muft be Icourged and confined ; and this is alfo the opinion of Sbrfe'i, 

The arguments of ther two dKciples upon this point are twofold. — 

First, It is related, of. Omar, that he cauifed a falfe witnefs to be 
fcourged i^ith forty ftripes, and to have his fecc blackened with the 
foot of a pot. Secondly, falfe tcftimony is a great crime, of which 
, the evil refults to others ; and as no ftated punilhment has been or- 
dained for it in the law, it muft therefore be puniflied by Tazeer,^ 
or dheretionary corredtion. The arguments of Haneefa are alfo two- 
■ 

t 

• To the whole of dtis pai&ge, it is proper to remark that of tribes among 

ArAimt there are fixdegMes, 1. Shotat, 11. Kabttia, III. Faxetla, W. Onura. 

V. Pm, VI. FaUnxi—in which left are included the neareft kindred. (Fichardfin’i 

DiPmary.) , 

t Arab. ntiAifiurh fro® »•>'<* fignifies txpt/mg in pMui a mode 

of puniflunent fomewhat fimilar to or ^Ibrj. 

4Ya 


fold. 



7i6 evidence. Book XXI. 

fokl.~-FiRST, Shirreeh ftigmatized a falf<^|||^tnels» but did not fcourge 
him. Secondly, prevention of the crime in future may be cffeAcd 
by Aigmatizing, and it ought therefore to be adopts as fufficient ; for 
were beating or fcourging enjoined in fuch cafes, it 'might operate to 
the concealment of the crime, and the coniequent deAru£tion of the 
rights of others;— ?ih other words, as being a grievous punilhment, 
the fear of it might deter falle witnefles from a confellion of their 
wifehood. With regard to the relation concerning 0 »m 7*, it evidently 
alludes to the iniiidion of punilhment on a criminal, as appears by the 
number of ftripes, (namely forty,) and the blackening of the counte- 
nance. 

Modeofiiig. The mode of Aigmatizing a falfe witnefs, as prefcribed by Shir- 

^'wltnefs. reehy is this.— If the witnefs be a fojourner in any public Areet or 
market-place, let him be fent to that Areet or market-place; or, if 
otherwiiei let him be fent to his own tribe or kindred, after the 
evening prayers, (as they are generally aflembled in greater numbers 
at that time than any other ;)— and let the Aigmatizer inform,, the 
people that “ K6xee Shirreeb falutes them, and informs them, that he 
** has detetfled this perfon in giving falfe evidence; that they muA 
therefore beware of him themfelves, and Jikewile delire others to 
“ beware of him.” Shin^al Ayma has faid that a falle witnefs ought 
alfo to be fiigmatizedj according to the two dilciples ; and that the 
degree of corrcdlion and imprifonrnent ought (according to them) to 
be left to the dilcretiou of the Kdzee.—^(^h.e nature of dilcretionary 
correAion has been already .explained under the head of PuniJhmenU^^ 
'it is rdated in the Jama Sagbeer that if two witnefies confefs' that they, 
have given falfe evidence, they mu A mot be Icourg^. . ‘The two.dif- 
ciples mai ntain that they are to be fcourged at the diferetioo of the 
Kdzee. 
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Of RETRACTATION of EVIDENCE. 

I F witneiies retract their teftimony prior to the Kdzee paffing any Evidence n 
decree, it becomes void; (that is to fay, the Kdzee mufl not pafs. 

4ny decree upon it ;) for the right of the claimant cannot be eflablifhed ** 

but by the decree of the Kdzee \ and Kdzee cannot pafs a decree * 
upon contradidlprpr teflimony and in this oii^e the witneffes are not 
liable to make atouelnent, fince they have not occadoned any injury 
to cither of the parties. If, on the contrary, the Kdzee pafs a decree, but not if «. 
and this witnefles afterwards retraft their teftimony, the decree is not , 
thereby rendered void becaufe, although the drft allegation on which pafled.- ■ 
the decree jafTed be contradiAed b;^ the latter, and although the firft 

and 
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and the laft in point of credit (land upon an equal footing, yet the drft, 
becaule of the (entence of the Kdtae having pafled in conformity to it, 
acquires a fuperiority which prevents its annulment. — In this cafe, 
however, the witnefles are bound to atone for the injury they may have 
occafioned by their falfe teltimony ; for they themfelves acknowledge 
a thing which is the cau(e of refponhlMlity ; and cotitradidlioa id qo 
bar to the validity of acknowledgment, as (hall be hereaftef ex- 
plained. 

The retradation of evidence is not valid, unlefs it be made in the 
prelence of the Kdzee ; becaule, being a deftrudtion of evidence, it 
muft confequently be re(lri£ted to that place which is particularly ap- 
pointed for the reception of evidence, — namely the aflembly of the 
iTdfore,— (that is to Ciy, of any Kdzee whatever.) — Befides, retracta- 
tion of fal(c evidence, refembles repentance of a crime ; and repentance 
of a crime, if committed privately, muft be performed privately, and 
if committed openly, muft be performed openly. — As, therefore, re- 
tractation of evidence is not val^, unleft made in the aftembly of the 
Kdzect it follows that if the defendant (hould aver that the witneftes 
had retracted thek teftimony foqie where ont of the aftembly of the 
Kdzee f and (hould either require that an oath to this effeCt be admi- 
niftered to them in the aftembly of the Kdzee, or offer to produce wit- 
neftes there to prove hb ad^ion, yet neither would the oath be ad- 
miniftered to tho(e witncfti»y nor -would the. evidence he ofteif^ to pro- 
duce be accepted, fince the plea on which -he proceeds (namely, an* 
imjalid retraCt^ion) is- of ao' efteft. If, on the contrary,, his pli^ be 
of an efteCtual nature, (^if he (hould aftert that the witneftes had re- 
traced their teftimony before a certain Kdaee, whO had in conlequence 
pafted a decree for their making reparation,) the evidence he ofiers muft 
be admitted* becaufe he in this inftancer- ground his plea upon i valid 
retraCation. 


If 
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If two witnefles bear tellimony that a particular Turn is due by a 
certain perlbn to another, and the Kdzee accordingly f>afs a decree for 
the payment of it, and the witneiies afterwards retract their evidence, 
they are in that calc refponhble to that perfon for the film decreed 
againfl: him ; for whoever, by a tranfgreffion, performs an adt deftruc- 
tive of another’s property, becomes refponfible for the fame ; (in the 
£une manner as the (hgger of a well on the high road * ;) — and in this 
caie the witnefles have been guilty of a tranCgrelHou in giving falfe 
evidence, which occaHoned the lofs of the defendant’s property.—- 
Shqfe'i maintains that they are not refponliblc ; for they, in fadt, only 
produce the caufe of the dellrudtion, and that is not regarded where 
thole are prelent who adtually worked the dellrudtion, namely (in the 
prefent inllance) the KA%ee and the plaintiff. — In reply to this, our 
dodlprs argue that to impofe the rcfponlibility, in the cafe in queftion, 
upon the adlual operator of the deftrudlioii (namely the Kdzee) is im- 
pradticable ; becaule, in palling the decree, he adled as it were from 
necellity; and allb, becaufe, if a Kdzee were thus liable to rclponfi- 
bility, no one would accept the office of Kdzee t from an appreheulion 
of being fubjedt to fuch penalties.— In the lame manner allb, it is im- 
pradticable to exadt the compenfation from the plaintiff, becaufe the 
decree of the Kdzee takes effe^ independant of him. In this cafe, 
therefore, regard is neceffarily had to the producer of the caufe.— \t is 
to be obferved, however, that the witneiies do not become refponfible 
unlefs the plaintiff obtain poffeliion of the property in queAion, whe- 
ther it be Aibftance or debt ; becaufe the dellrudtion of it is not elia- 
.blilhed until after the feizin of the plaintiff; and alfo becaule the de- 
fen^nt is not, until then, fubjedled to any thing except the mere o^- 
ligeUion of debty^ whereas what he is to take from the witneiies is ac- 
tuql fubjiance ; ahd it is not lawful to take fubftance as a compenfation 

* If a perfondig a well i»the.higb road (where no peilbn it entitled todig a well, 
and which is of courfe a trmjgre£m) he it liable to a fine for any accident which may 
happen by people fidlingintd it, dec. Thit is fully explained in treating of Fim. 
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for the mere obligation of a debt, fince compenfation; can only be made 
thu7rewaa/* and there is no fimilarity between debt and fubjance.— lft . 

he atones for ia the cafe in quefiion, only of the witnefles retraft his evidence, 
bccomes tefponfible for a balfoi the property : for it is a rule that 
where part of the witnelTes retraft, the right- lhall remain eftabliflied 
ofl^num- relates to the remaining witnefles. — ^Hence if three perfons 

bervrhomay give evidence Concerning property, and one of them afterwards re-‘ 
one*wi’tnrii” teftimony, he is not fttbjedt to any refponfibility, becaule the 

^rfemresin whole of the right remains eftabliflied in virtue of the two remaining 

hisccftimony. ^ rr-ii ® 

witnefles. The realon of this is that the right of the claimant is efta- 
blilhed becaufe of the complete proof, namely, the teflimohy of two 
witnefles. If, however, another of thofe three witnefles afterwards 
retra£l his evidence, the two receding witnefles are in that cafe re- 
fponlible for one half of the property, lince, in virtue of the exiflence 
of one witnefs, one half of the right remains in force. 

Caftj of re- If onc man and two women give evidence, and one of the women 

where the afterwards retradl her teftimony, fhe is liable for one fourth of the 
M of^otir*' ; becaufe, in confequence of the exifting evidenae of one man ' 
w'/ 3nd one woman, three fourths of it ftill remain in force. If, alfo, 
both the women retract their teftimony, they arc refponfible for an 
half, fince in virtue of the exifting teftimony of one man an half of 
the right ftill remains in force. 

■a 

If one man and ten women give evidence, and eight of the women 
afterwards retraft, thofis eight are not liable to. any compenlation, 
Cince the remaining evidence furnilhes complete proof. If, on the 
contrary, nine of the women retradt, th^fe nine are re^ixinfible for a 
fourth, fince the remaining evidence of one man and one woman efta> 
Uifties three fourths of the right. — ^If, in the cafe in queftion, the 
wbok of the witnefiTes rctradl, the man is in tteit cafe refponfible for 
one fixth of the right, and the ten women for^five fixths, according to 
Haneefa. Aboo Too/^bplds that the maii is liable fiw an half, and the 

ten 



BtotXJEff.. 0 9 I D E'N C'E,- 

teO'W’Qaaetti fbr an half; becauie^ although they gretftly wtceed in 
pdiat rj£ numberi yet they are in fa£l only equivalettf to one man, 
fit&te^ thor evidence is not admiflibie uglels it be in conjundbion with 
th^. of a< main. Hunerfay on the odier h^d, argues that the evidence 
of'eweiy two* women is equivalent to that of one man; becaule the 
proghiet^ on; account of the weakneis of their underftanding, has- or- 
dain^ thalt the evidence of two women flialJ be equivalent to that of 
one man^ Hence^ in the cafe in queftion, it is the fame as if fix men 
had~ghi«a< evidence and had afterwards retracted it.— <If the ten women 
retca£t,i and not the many they are refponfible for an half of the right, 
according- to aU ouc doctors, in conformity with the rule before- 
mentioned* 


If two men and one woman give evidence in a matter of property, 
and all* of thenn afterwards retraft, the whole of the refponfibility 
refls OQ the two men, and none on the woman, becaufe one woman 
is no more than half of a witnefs, whence the law regards not her in 
this cafe, inafmuch as no effe£t refults from the mere part of a 
caufe. 

liF two witneffbs give evidence concerning a woman, of her being Thetttraaa- 
married on a Mibr Mijly or proper dower*, and afterwards retraft their Swee w” 
tefHmony, they are not bound to make any compenfation'l* ; and fo inarria|eand 
likewife, if they teftify to any thing of the proper dower; be- 
caufh?the advantage to be derived from the woman's perfon is not an 
article of value where it is loft to her l^ falfe evidence; for compenfa- wfponfibiiity. 
tion; in cafe of the defttuftion of any thing, implies the return of a 
fimilv; and‘thdre i^ no fimdarity between fubftantial property and the* 

[ connubial' cnjoytnkiM:. 

* This cafe fuppofes that the woman claims ijipulattd dower, gnaltr than her proper 
dower, and that the huflnnd endeavours to refill her claim by evidence. 

t That is, they are not to compeniatefiy the difference^ 
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If two witneflcs give evidence concerning a man, of his having 
married a woman on a proper dower, and afterwards retradt the fame, 
ftill they are not bound to make any compenfation, although by their 
teftimony they have defhoyed the property of that man; becaufe the 
deflruftion in this inftance is attended with an equivalent, inafmuch 
as the connubial enjoyment is conlidered as an article of value, when- 
ever it becomes the right of any one ; and deftrudion attended with a 
confideration or equivalent, is the fame, in effed, as no deftru£tiOn. 
The ground of this is that refponfibility is founded upon limilarity. 
Now there is no fimihirity between deftru£tioii with an exchange and 
deflrudtion without an exchange. If, therefore, in the cafe in queftion, 
a compenfation were taken from the witnefles, it would be a deflruc- 
tion of their property without any thing in return. — ^If, however, the 
witnefles were to teflify to.any amount beyond the proper dower, and 
afterwards retraft, they are in that cafe refponfible for the excefs, as 
having deflroyed that much without any confideration in return. 

Theretrafla- If two witnefles bear evidence to a fale for a price tantamount to, 
dence^tra or greater than, the value of the thing fold, and afterwards retraft, 
Mcafio'nr^ they are not in that cafe liable to any com^nfation; fince deftrudtion 
fponfibilitjr, attended with an equivalent is, in cffeft, tto deflruftion. — If, on the . 
hadlieni^t^ Contrary, they fhould give evidence of the fale for a price Ufs than the 
value, they are in that cafe refponfible for the deficiency of value, be- 
caufe, in that amount, they have occafioned a deflru£lion without ' 
any equivalent. The law here applies equally to fale with or without 
*an option to the feller; becaufe, in the cafe of an option,* the ca&fe 
of right of property is the original fak^ and, not the determination' of 
thco///o«. — The efFcft, therefore, is referred to ^ fale^ upon the 
determination of the option ; and hence the deftru^n is referred to • 
the evidence of the fale. 


If 
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If two witnefles give evidence of a man having divorced his wife 
prior to confummation, and afterwards retraft, they are in that cafe 
refponfible for a moiety of the dower ; becauie they have edablKhed 
■upon that man a thing which Hood within the poflibility of’ dropping, 
(in other words, which might perhaps have been altogether cancelled, 
by the wife apoftatizing from the faith, or admitting the fon of her 
hulband to cai nal connexion * ;) — and alfo, becaufe feparation prior 
to the confummation is equivalent to an annulment of the marriage, 
and therefore annuls the whole of the dower, as has been already ex- 
plained but afterwards the half of the dower is eAablilhed de novoy 
in the manner of a Mat At or prefcnt J, and hence the laid half is ren- 
dered due by the teftimony of the witnefles. 

If witnefles atteft that a certain perlbn had emancipated his flave, 
and afterwards retra£t their teftimony, they are in that cafe rcfponfiblc 
to the perfon in queftion for the value of the faid flave, becaufe of 
their having deftroyed his property in the flave without any equivalent 
in return.-f-The right of WiHay moreover, with refpedt to the flave, 
refts with that perfon and with the witnefles; becaufe as the emanci- 
pation of the flave is not, on account of their refponfibility, aferibed 
to their teftimony, it follows that the Willa does not go to them. 

If two witnefles bear evidence againft a perfon, in a cafe of reta- 
liation for murder, and then retradt their teftimony after the perfon 
has been put to death, they are in that cafe bound to pay a Deeyaty or 
fine of blood, but are not to fuffer death by way of retaliation. Shafei 
i ^am tainfs that they are to fufler death, fince they were the efficiedt 
caufo of death, inafmuch as the retaliation was executed on the ftrength 
of their evidence'; and they therefore refomble a Mbkriby or compellery 
(in other words, they compel the commiflion of murder;) — nay, tlicy 
are ftill more criminal than a Mbkrthy inafmuch as the avenger of blood 

• Vol. L p. 182. t Vfjl. I. p. 145. J Vol. I. p. 125* 
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in a 'ciCs of murder, is m .ji^w^ing jtbc j«ftice; 

whereas a perl^ under comp\dfionde , prohibited, hy thei4AW» from 
putting to death *. Xhe 4r«a^i4»g .of our .dp^locs i^, . that ,thp wh- 
neifes, in tlys cafe, cannot be coAfidored either a$ udual perpelrators, 
or as inftrumental caufes of the blpodibed.; fpr pothing oan^tM ppoh- 
dered as a cauie except fuch a thing as ^prefles upqp, . and jqips to^ the 
agent; and the teftimony.ofthe-witnefles oaanet'jhe Ponfidei^dOrthis 
light, (ince, notwithftanding thqr furniihjegal grounds tfor ^thereta^ 
liation, yet pardon and forgivenefs being benevolent afts, the^prpbalde 
coufequence is that the avenger of blood will pardon the ;peribn 
agaiuft whom they bore evidence. It is other-wheinia ode. of covKfml- 
fim\ for the perlbn compelled .is indnoed to execute the murder with 
a view to fave his own life, which the compeller threatens to take 
from him in cafe of his refulal; whereas, in the cafe .in.queftion, 
there is no compullion on the avenger of blood to execute the .retali- 
ation ; on the contrary, he is at free liberty either to pardon the other, 
or to execute the retaliation ; and.where.a man .a(5lS:from free liberty, 
and not from any necefllty, the qaufe of bis actions cannot be afcribed 
to the witneiles : at leaft, it muft be allowed that there \»z, doubt with 
relpe^l: to their being the caufe ; and the exigence of a doubt is pre- 
ventive of retaliation. The i!)e^a^,.pr fine of blood, however, takes 
place ; becaufe that is a matter of property, and, as flich, may be 
eftabliftied, notwithftanding any douht which may happen to at- 
tend it. 

StttHitfy If iecondary witnefTes f retraft their evidepQe, they are refpon- 

toaiii|*thdr fible; iincc the deftni^n of thejefendant’s prqpetty is tcfenred ^to 

K^fiUe” tjiem, becaufe of their fgivipg CMidwice ip the aflcwb^.<)f the 

♦ Thiswill be »cr«v<uBiy?iiddw^y 

Cmpvifwn. * 

t Meaning, witnefl^ who atteft the evidence of other wi^^ciTeSa ||j(See Chap* V* of 
the preceding book.} 

If, 
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If, on the other ;baofl« the -prirnttry witnefles retra^, %Ueging that 
they had ;not authorized the fecondary .wituellcs to atted their evi- 
^CQCe, they are >nQt •reippufible, iince they, deny the evidence ;iyhigh 
.occafioned the dedru^ion of the property of the defendant. In. this 
■cafe, tnoreover, the decree of occafioned by this tedimpny, 

M not rendered null, iince the denial of the primary witnefles is fuf- 
ceptible of doubt, (that is, it may either be falfc or true,) and the de^ 
cree of the K4zee cannot be reverled by a dubious circumftance ; in the 
iame manner as it. cannot be reverfed by the ret radiation of evidence, 
after it has paiTed on the ilren^th of that evidence.— It is otherwife 
.where the primary .witnefles make the denial prior to the pafling of a 
decree; becaule in that ca.le the K^vue would not pal's the decree on 
the ftrength of the -evidence of the fecondary witnelTcs. — If, how- 
ever, the primary witnefles avow that they had authorized the evi- 
dence of the fecondary witnefles, but that they had committed an 
error in fo doing, they are in that cale relponfible for the lofs that 
may have been occalioned. — ^This is according to Mohammed , — The 
two elders are of opinion that, even in this cafe, the primary wit- 
uefles do not become relponfible ; fince the decree of the Kdaee pafled 
upon the evidence of the fecondary witnefTes, from the ncceflity under 
which the Kdsxe lies of proceeding pn the proof before him, which in 
this cafe is the evidence of the fecondary witnelTes. — The reafoning 
pf Mohammed is that the fecondary witnefles (Jo only repeat the evi- 
dence of the principals ; and hence it becomes in eflea the lame as if 
the principal witneffes were themfelves prefeiit. 

If beth-the primary .and the fecondary witnefles retraJl their evi- 
dence, the VN colder s in that cafe of ppinion that compcnfiition is 

due only by the fecoidary witnefles, becaufe of the decree having pafled 
on their evidence. Mohammed^ on the contrary, is of opinion that 
the defendant has the option of taking the compenfation either from 
the principal 05 the fecondary witnelTes ; becaufe (according to the 
-dparine of the two^’difciples) Ae decree pafled pa the evidence of the 
. ^ fecondarics, 
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jpr f to^Ss own doai^) on ^he tvt~ 

dence of tnfe ; ana hence the'^efendfint 'fias’ tlie option of 

takinjfl^t? ftbrli iWui'hlclfcvfer of hi 

1butH^'4><Q^lity and dependancy are of different natures* it is not pef> 
tnitted to unite both the principals and the lecohdaries in the payment 
of the compenfation ; that is to lay* the defendant catmdt take it from 
both., ' ; 

If, In the above calc, the fccondary witnefles aflert that the pri- 
,.mary witnefles had either been guilty of fallehood, or had committed 
an error in their evidence, the Kdzee tn\i& not attend to- this aflertibn,. 
becaufe his decree, as having pafled and ifllied, cannot be afFeded By 
any aflertion’of^heirs; And in this cafe the fccondary witnefles are 
not liable to any compenfation,, fince they have not retradlcd their 
own evidehce, but have merely repeated the evidence of the principal 
witnefles, nbtwithflanding they had retradled it. 

Ip pur^tors recede from their juflification, they become refpon- 
Able, according to Heiae^a,—-The two difeipks are of opinion that 
they do not become rcfppft;^j,c,, becaufe they have merely performed 
a generous action in behalf of the. witnefles, and therefore refemble 
witnefles who bear evidence to the marriage of a perlbn accufed of 
whoredom*, and who, in o»£e of retraftiijg. their .evidence j^ftcr the 
floning of the perfbn to whom it related,, do not become rei^onfibjie 
for the fine of blood. — The reafbnihg of tianeefa is that jiifliHcation ^s 
the caufc of credit given to witnefles, inafmucif as the 
not upon the evidence itfelf, but upon th,e juflifleation of it. — Hence 
the juftification is, ineffeA, the. moving caufe of the decree.. — It is 
otherwife with witnefles to the marriage of a perfon accufed of whore- 
dom, becaufe in that ihflance the circumflance of the. accufed being a. 
married ■^tt^oQ.. is particularly eflenti^ to induce lapidation -f:. 

(k 

^Llterally—^^ who bear evidence (See V;olL.p. 48.} fSee Vol. II: piS;. 
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terwards retraA their evidence, compenfation is in th 
by the witnefles who attefted the deed of Tameen, which 



of the damage, and not^by tholfe wj> o _atteft^ the oq^urre nqyof the , 
dtvbil'd'iS or fJfcatfflpfflKTwMn 

' thfrJlfccree'^RiA cvW§lfc,Wt^(^ <Ar?^,*alTirtlotf 


on the evidence to the condition . — If only the witnefles to the occur- j 
TO^S^j^n^ditioi^r^^ e^in,(i|^t;^e 
ppimon amoilfit me HSneeJite doctors. — It is to obferved that by tire 
VW unterffct^dlvorfee^bdlbi^^doiifi^^ 
tion ; for iti a cafe of divorcc^^IHgtf t% y 

of the witnefles are liable to make compenfaflon, becaufc the wife’s 


fieht to her dower is eftablilhed by the coi^fumlft^ou 
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ERRATA ill the SECOND VOLUM^;> 

Pige 12, line iT^for “ of bleflings,** r. “ of bleflings.** 
a6, (note,) frtcm^ r. fricm, • 

31,* (note,) ^ Coptilatai r. Copulator, 

36, line 18, — fufpcnfion, r. fufpicion. 

48, (note,). — Alo%akkccy r. Mooxhe, 

50, lino 5, — fcntcnccd, r. fentcncc. 

76.. ^^ 30, — Jafiry r. Jtifir. 

8^, > — - 8, — ** or (larciny, namely,’*— r. “ or Larciny, (namely,” 
84, ■ — 20, — r. dir tin. 

—,—30, — corroberation, r. conolwration, 

108, ■ — 3, — ind-5/aI, r. iiick^/cxl. 

132, — 6, — oiF, r, of. 

163, - I, — Jm&am^ r. Im&m, 

l 6 j 5 , — 1, — Imaam^ r. Imam. 

210. . — -27, — obtained, r. obtains. 

236, —12, — perfon, r. power. 

2^6, 6, — “ manner in the,” r. “ manner as in the” — 

^3^, _29, — Icfler, r. leflfor. 

^31, ..III » i4, — whnher, r. whether. . 

^52, — 2, -r- ftrangers, r. ftrangcr. 

^84, — 19, in “ form of the price,” dele of. 

24, — relates, r. exifts. 

503, (title Chap. X.) for other, r. others. 

508, -rr— X3» — lell* r. fell. 

_ 10, — opinion, r. option. 

5^4, flaft note,) copper, r. filvcr. 

607 j line 23, for Maheel^ r. MoheeL 
690, (note,) for depravid, r. depravr^. 












